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No.  9948. 

Welz  t?.  Rhodius. 

Contract. — CoUaterai  Ag^'etinerU. — Ccnutideration. — A  parol  agreement,  col- 
lateral to  and  distinct  from  a  written  contract  between  the  same  parties, 
made  in  consideration  of  the  execution  of  the  writing,  maj  be  valid. 

Same.— Written  Leaae.--Evidence.'-Good'Wia.—  Jteatraint  of  3Vadc.— The 
lessor,  in  a  written  lease  of  a  hotel,  may  bind  himself  by  a  contempora- 
neous parol  agreement,  made  in  consideration  of  the  execution  of  the  lease, 
not  to  engage  in  a  rival  business  in  the  same  city ;  and  in  an  action  by 
the  lessee  for  damages  for  the  violation  of  such  agreement  by  the  lessor, 
and  for  injunctive  relief,  parol  evidence  of  the  agreement  is  competent. 

Same. — Statute  of  Frauds. — An  agreement  not  to  engage  in  a  rival  business 
is  not  within  the  statute  of  frauds. 

8am£. — Fraud. — Misrepresentation  of  Intention. — Equitable  Relief. — A  false 
representation  as  to  a  matter  of  intention,  as  by  a  lessor  of  a  hotel  of  his 
intention  not  to  conduct  a  rival  house,  is  not  a  fraud  in  law,  and,  as 
such,  affords  no  ground  for  equitable  relief. 

From  the  Superior  Court  of  Marion  county. 

A.  C.  Harris y  W.  JT.  Calkins,  A,  B.  Young  and  H.  W. 
Harrington,  for  appellant. 

W.  WallacCy  L,  Wallace,  R.  B.  Duncan,  C.  W.  Smith  and 
J,  8.  Duncan,  for  appellee. 
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2  SUPREME  CX)UIIT  OF  INDIANA, 

Welz  ?'.  Rhodiuc. 

-T-      -  -  ~ ■  M      ■         ■  ■   ^^^^^mm^^^- 

Woods,  C.  J. — Complaint  in  two  paragraphs  by  the  appel- 
lant against  the  appellee.  The  court  sustained  a  demurrer 
for  want  of  facts  to  each  paragraph,  and  gave  judgment  for 
the  defendant. 

It  is  alleged  in  the  first  paragraph,  that,  on  the  18th  day 
of  March,  1878,  the  plaintiff  purchased  of  the  defendant,  at 
the  price  of  $6,000,  the  furniture  and  fixtures  of  the  Circle 
House,  a  hotel  in  Indianapolis,  then  and  theretofore  owned 
and  conducted  by  the  defendant,  and  at  the  same  time  ac- 
cepted of  the  defendant  a  lease  of  the  hotel  and  premises  for 
the  term  of  five  years,  commencing  May  1st,  1878,  with  the 
privilege  of  renewal  for  a  second  and  third  term  of  five  years^ 
each,  at  an  annual  rental  of  $6,000.  A  copy  of  the  lease  is 
set  out  in  the  body  of  the  paragraph.  It  contains  a  number 
of  stipulations  in  reference  to  underletting,  repairs,  insurance, 
forfeiture,  and  the  like  matters,  relevant  to  the  occupation 
and  use  of  the  leasehold,  among  them  the  following,  which  is 
emphasized  by  counsel,  to  wit: 

Ninth,  It  is  agreed  that  the  lessor  shall  retain  at  her  pleas- 
ure the  furniture  in  rooms  Nos.  6  (private parlor),  7  and  11  in 
said  hot(^l,  and  the  use  of  rooms  Nos.  7  and  1 1  without  charge ; 
and  that  she  and  one  other  person  (a  son)  shall  be  boarded  by^ 
said  lessee  during  the  continuance  of  this  lease  without  charge. 

It  is  further  averred : 

"  That  at  the  time  of  purchasing  the  said  furniture  and  of 
leasing  said  hotel  by  the  plaintiff  of  and  from  the  defendant,, 
in  consideration  that  the  plaintiff  would  purchase  said  furni- 
ture and  lease  said  property  for  the  term  of  five  years,  with 
the  privilege  of  renewal,  at  the  rental  of  $6,000  per  annum, 
payable  in  instalments  of  $500  per  month,  the  said  defend- 
ant agreed  to  and  with  the  plaintiff,  verbally,  that  she  would 
not,  at  any  time  thereafter,  permanently  establish,  open,  or 
keep,  or  cause  to  be  kept,  a  hotel  in  the  city  of  Indianapolis. 
*  *  And,  further,  in  consideration  of  said  leasing  of  said 
property  by  said  defendant  to  said  plaintiff,  and  of  the  pur- 
chase of  said  hotel  furniture  by  him^  the  defendant  further 
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agreed  to  remain  and  board  at  said  hotel,  and  to  use  her  in- 
fluence to  aid  in  retaining  the  guests  of  the  house,  and  their 
patronage,  for  the  plaintiff,  at  said  hotel ;  and,  but  for  such 
understanding  and  agreement,  this  plaintiff  would  not  have 
purchased  said  furniture,  nor  opened  a  hotel  in  Indianapolis/' 

It  is  next  made  to  appear  that  the  defendant,  in  violation 
of  her  agreement,  after  the  plaintiff  commenced  business, 
erected  close  to  and  adjoinintij  the  Circle  House  another  hotel, 
which  she  opened  in  August,  18t9,  and  from  thence  carried 
on  as  a  public  hotel  called  "Circle  Park  Hotel,"  in  opposi- 
tion to  the  "  Circle  House;"  that  she  did  not  remain  with 
the  plaintiff  and  use  her  influence  to  induce  guests  to  patron- 
ize his  hotel,  but  removed  to  her  own  hotel,  and  endeavored  to, 
and  did,  draw  away  from  the  plaintiff  great  numbers  of  guests, 
patrons  and  customers  of  the  "Circle  House;"  that  she 
adopted  the  name  "  Circle  Park  Hotel  "  for  the  purpose  of  de- 
ceiving the  public  and  drawing  them  to  her  own  hotel;  that 
she  further  has  placed  upon  the  front  of  her  own  hotel  the 
name  "  Circle  Park  Hotel,"  and  also  the  name  "  Rhodius," 
whereby  many  people  and  patrons  and  guests  of  the  Circle 
House  have  been  and  will  be  deceived  and  drawn  to  her  hotel, 
who  otherwise  would  have  become  guests  and  patrons  of  the 
plaintiff ^8  hotel ;  that  she  has  also  advertised  her  hotel  under 
the  name  aforesaid,  and  has  by  this  and  other  means  greatly 
injured  the  plaintiff,  whereby  his  patronage  has  been  greatly 
lessened  and  diminished ;  his  leasehold  has  been  rendered  of 
but  little  value  as  a  hotel,  which,  by  the  terms  of  his  lease, 
he  18  prevented  from  using  for  any  other  purpose ;  and  his 
business  has  been  greatly  injured  and  destroyed,  to  his  dam- 
age in  the  sum  of  $20,000,  for  which  he  prayed  judgment,  and 
all  proper,  including  injunctive,  relief. 

The  second  paragraph  states,  in  addition  to  the  main  facts 
set  forth  in  the  first,  that  the  defendant,  to  induce  him  to  buy 
the  furniture  and  take  the  lease,  falsely  and  fraudulently  rep- 
resented that  she  wished  and  intended  to  retire  from  business 
and  remain  in  the  hotel  and  live  on  her  income,  and  did  not 
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intend  to,  and  would  not,  carry  on  a  hot<?l  if  he  would  buy 
the  furniture  and  lease  the  hotel,  and  that  he  should  have  the 
good-will  and  her  influence ;  and  that,  to  give  color  to  her  &lse 
and  fraudulent  representations,  she  reserved  the  rooms,  etc., 
as  set  out  above ;  that,  as  a  S^^y  ^^  ^^  ikva^  of  making  these 
statements,  she  did  intend  to  open  and  carry  on  another  hotel, 
in  case  she  succeeded  in  inducing  plaintiff  to  buy  the  furni- 
ture and  take  the  house,  and  to  withdraw  from  hira  the  pat- 
ronage of  her  old  customers  and  patrons;  that  he  believed 
her  statements  to  be  true,  and  fully  relied  thereon,  and  so 
closed  the  transaction,  without  which  he  would  not  have  done 
so ;  that,  soon  after  he  took  possession,  she  left  his  hotel,  opened 
another  quite  adjacent,  used  all  her  endeavors  to,  and  suc- 
ceeded in  withdrawing  to  herself  the  custom  and  patrons  of 
the  Circle  House,  and  has  so  continued  and  intends  to  con- 
tinue to  maintain  a  rival  hotel,  thereby  damaging  him,  etc. 

The  only  question  under  the  first  paragraph  which  coun- 
sel have  discussed  is  whether  or  not  the  alleged  parol  agree- 
ment was  merged  in  the  written  lease. 

Counsel  for  the  appellee  insist  that  the  paragraph  "  under- 
takes to  set  up  a  contemporaneous  parol  agreement  to  control 
the  terms  of.  the  written  lease,  in  violation  of  the  familiar  rule 
that '  When  a  contract  has  been  finally  committed  to  writing 
all  prior  negotiations  and  stipulations  between  the  parties  are 
merged  in  that  writing,  and  to  that  alone  can  the  court  refer 
to  find  what  are  the  rights  and  obligations  of  the  parties.'" 
Besides  the  texts  of  Greenleaf  and  Phillipps  (1  Greenl.  Ev., 
sees.  275,  285 ;  2  Phil.  Ev.— C.  H.  &  E.  notes— pp.  558,  593), 
they  cite :  Irwin  v.  iec,  34  Ind.  319  ;  Kidh  v.  Kerry  17  Ind. 
284;  Durland  v.  Pitcairn,  51  Ind.  426;  McOlure  v.  Jeffrey, 
8  Ind.  79;  Johnson  v.  McQabe,  37  Ind.  535;  French  v. 
Turnery  15  Ind.  59;  Oiler  y.  Gard,  23  Ind.  212;  Coleman  v. 
Hart,  25  Ind.  256 ;  Cincinnati,  etc,,  R.  R.  Co.  v.  Pearce,  28 
Ind.  602;  King  v.  Enterprise  Ins.  Co.,  45  Ind.  43;  Smith  v. 
Dallas,  35  Ind.  255 ;  Bingham  v.  Rogers,  6  Watts  &  S.  495 ; 
Small  V.  Quincy,  4  Greenl.  497 ;  Hamilton  v.  Wagner,  2  Marsh. 
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(Ky.)  331  ;  Smith  v.  H7///(i»w,  1  Murph.  426 ;  Mumford  v. 
McPhersojiy  1  Johns.  414  (3  Am.  Dec.  330);  Van  Ostrand  v. 
Reedy  1  Weiul.  424;  Turner  v.  Coo/,  23  Ind.  56;  Lazear  v. 
National  Union  Bank,  52  Md.  78  (36  Am.  R.  355) ;  Loxley  v. 
Heathy  1  De  G.  F.  &  J.  489.  And  uix)n  the  doctrine  that 
the  consideration  of  a  deed  or  contract  may  be  shown  by 
parol,  they  make  a  distinction.     They  say : 

"  The  language  of  a  deed  with  reference  to  the  consideration 
is  not  contractual ;  it  is  merely  by  way  of  a  recital  of  a  fact, 
viz. :  the  amount  of  the  consideration,  and  not  at  all  an  agree- 
ment to  pay  it — ^and  such  recitals  of  fact  may  be  contradicted. 
I  Greenl.  Ev,,  sec.  285.  But  the  very  moment  the  stipulation 
as  to  the  consideration  in  a  deed  becomes  contractual,  and 
there  is  either  a  direct  and  positive  promise  to  pay  the  con- 
sideration named,  or  an  assumption  of  an  encumbrance  which 
becomes  binding  on  the  grantee  by  its  acceptance,  then  the 
ordinary  rules  with  reference  to  contracts  apply,  and  the  con- 
sideration expressed  in  a  deed  can  no  more  be  varied  by  parol 
than  any  other  portion  of  a  written  contract.  Hubbard  v. 
Marshall,  50  Wis.  322;    Van  Wij  v.  Clark,  50  Ind.  259." 

Not  disputing  the  general  rule  that  parol  testimony  can 
not  be  received  to  vary,  contradict,  add  to  or  subtract  from 
the  terms  of  a  valid  written  instrument,* counsel  for  the  ap- 
pellant argue  that  the  case  is  not  within  the  rule ;  that  the 
parol  contract  declared  on  is  a  separate  contract,  collateral 
only  to  the  lease,  in  no  manner  tending  to  modify  or  affect 
any  stij)ulation  in  the  lease  or  right  or  obligation  created  by 
it ;  that  the  parol  promise  of  the  defendant  was  made  in  con- 
sideration that  the  plaintiff  would  purchase  the  hotel  furni- 
ture and  accept  the  lease  of  the  hotel  itself  on  the  terms 
named  in  the  writing,  and,  otherwise  than  this,  is  an  inde- 
pendent contract.     We  concur  in  this  view. 

The  cases  arc  numerous  in  which  this  court  has  recognized 
and  declared  the  admissibility  of  parol  evidence  to  show  the 
real  consideration  of  a  deed,  mortgage,  or  other  written  con- 
tract, whether  in  form  unilateral  or  inter  partes,  and  that  the 
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consideration  may  be  shown  to  have  been  different  from  that 
expressed  in  the  writing.     Sec  McMahan  v.  Steioarty  23  Ind. 
590;  Carter  v.  StatCy  ex  rel.,  32  Ind.  405;  Shirts  v.  Irons,  37 
Ind.  98 ;  Heller  v.  Crawford,  37  Ind.  279 ;  Frederick  v.  Devol, 
1 5  Ind.  357 ;  Harris  v.  Harris,  69  Ind.  181 ;  Peabody  v.  Pea- 
body,  59  Ind.  556 ;  Norman  v.  Norman,  1 1  Ind.  288  ;  Rockhill 
V.  Spraggs,  9  Ind.  30;  Thompson  v.  Thompson,  9  Ind.  323 
Jones  V.  Jones,  12  Ind.  389 ;  Mather  v.  Scales,  35  Ind.  1 
Carver  v.  Louthain,  38  Ind.  530;  McDill  v.  Gunn,  43   Ind 
315;  Robinixis  v.  Lister,  30  Ind.  142;  Pitman  v.  Conner,  27 
Ind.  337 ;  Stearns  v.  Dubois,  55  Ind.  257  ;  Heavilon  v.  Heavi- 
/on,  29  Ind.  509;  Harvey  v.  Million,  67  Ind.  90;  JIfcOracferi 
V.  Ho//,  7  Ind.  30. 

The  proposition  of  counsel  for  the  appellee,  that,  when  the 
consideration  expressed  is  "contractual,"  it  "can  no  more  be 
varied  by  parol  than  any  other  portion  of  a  written  contract," 
is  true,  but  not  to  the  extent  which  counsel  seem  to  claim. 

If  A.  and  B.  bind  themselves  in  writing  by  mutual  promises, 
saying  nothing  of  any  other  consideration,  it  is  clear  that 
nothing  can  be  shown  by  parol  to  vary  the  meaning  or  force 
of  the  promise  of  either  party;  nevertheless,  it  may  be  shown 
thai  in  consideration  of  the  making  of  the  written  contract 
A.  surrendered,  or  agreed  by  parol  to  surrender,  for  cancella- 
tion, an  obligation  which  he  held  against  B.  The  contract 
made,  the  promise  given  by  either  party,  as  expressed  in  the 
writing,  can  not  be  modified;  but  further  or  additional  con- 
sideration may  be  shown,  even  though  it  consist  of  a  promise 
of  one  party  to  the  other,  if  it  be  to  do  something  outside  of 
and  so  far  distinct  from  the  written  promise  or  contract  as 
that  the  latter  is  not  varied  or  modified. 

The  case  before  us,  however,  does  not,  strictly  speaking, 
involve  proof  of  an  additional  consideration  for  the  written 
lease  beyond  that  expressed  therein.  On  the  contrary,  the 
consideration  of  the  parol  promise  sued  on  is  shown  to  have 
been  the  lease  itself  and  the  purchase  by  the  appellant  of  the 
hotel  furniture  and  fixtures.     In  the   language  of  the  com- 
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plaint :  "  In  consideration  that  the  plaintiff  would  purchase 
said  furniture  and  lease  said  pro{)erty,"  etc.,  *^thc  said  defend- 
ant agreed  to  and  with  the  plaintiff^  verbally/'  etc.  This  is 
clearly  a  collateral  undertaking,  which  in  no  manner  restricts 
or  enlarges  any  stipulation  of  the  lease,  or  any  obligation  of 
either  party,  in  respect  to  the  subject-matter  of  that  instrument. 
If,  at  the  same  time  the  lease  was  made,  the  parol  agreement 
had  been  reduced  to  writing,  in  a  separate  instrument,  and 
signed  by  the  parties,  it  would  be  regarded  as  a  collateral 
contract,  not  necessary  to  be  referred  to  in  any  pleading  based 
upon  the  lease :  and  it  is  no  less  a  separate  and  collateral  con- 
tract because  made  by  parol. 

There  is,  as  we  conceive,  no  more  reason  for  saying  that  the 
vrritten  lease  excludes  the  proof  of  the  alleged  parol  promise, 
than  that  it  would  also  exclude  proof  of  the  contract  for  the 
«ile  of  the  furniture,  if  there  had  arisen  a  dispute  between  the 
parties  in  reference  to  that  contract ;  as,  for  instance,  if  the 
plaintiff  had  claimed  that  he  did  not  get  possession  of  all  the 
articles  purchased.  If  the  agreement  not  to  keep  another 
hotel  is  merged  in  the  lease,  it  may  just  as  well  be  said  that 
the  contract  for  the  sale  of  the  furniture  is  likewise  merged. 
That  such  collateral  agreements  may  be  enforced  has  been  often 
judicially  declared. 

The  following  cases  are  cited  by  counsel  as  being  more  or 
!e8S  in  point :  English :  Morgan  v.  Griffith,  L.  R.  6  Exch. 
70;  Lindley  v.  Laceyy  17  C.  B.  N.  S.  578 ;  Davin  v.  Jones,  17 
€.  B.  625;  Wcdlis  v.  UUeU,  11  C.  B.  N,  S.  369;  Pymy. 
Campbdl,  6  Ellis  &  B.  370 ;  Harris  v.  RickeU,  4  H.  &  N.  1 ; 
Brady  v.  Oastler,  3  H.  &  C.  112 ;  Malpas  v.  London,  etc.,  R. 
W.  Co.,  1  H.  &  R.  227 ;  Allen  v.  Pink,  4  M.  &  W.  140 ;  Jeffery 
V.  Walton,  1  Stark.  213 ;  White  v.  Parkin,  12  East,  578 ;  Erskine 
V.  Adeane,  L.  R.  8  Ch.  Ap.  756  (S.  C.  6  Moak's  Eng.  R.  594)  ; 
AngeU  v.  Duke,  L.  R.  10  Q.  B.  174  (S.  C.  12  Moak's  Eng.  R. 
236  and  n) ;  Mann  v.  Nunn,  43  L.  J.  C.  P.  241.  American : 
Harvey  v.  Million,  67  Ind.  90;  Doty  v.  Martin,  32  Mich.  462 ; 
Pierce  v.  Woodward,  6  Pick.  206 ;  Hubbard  v.  Marshall,  50 
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Wis.  322;  Frey  v.  Vanderhoof,  15  Wis.  397;  Ballsfon  Spa 
Bank  V.  Marine  Bank,  16  Wis.  120;  Jones  v.  Keyes,  16  Wis* 
562 ;  Hahn  v.  DoolUile,  18  Wis.  206 ;  Miller  v.  Fichthoni,  31 
Pa.  St.  252;  Fiske  v.  Mcdregory,  34  N.  H.  414;  GoaUs  v, 
Sangston,  5  Md.  121 ;  Knight  v.  KnoUa,  8  Rich.  (Law)  35; 
Phillips  V.  Preston,  5  How.  278 ;  "  Joannes  "  v.  Mudge,  6  Allen^ 
245 ;  TFeat'cr  v.  Jlooc/,  9  Pa.  St.  220 ;  Powelton  Coal  Go.  v. 
McShain,  75  Pa.  St.  238 ;  ShugliaH  v.  3Ioore,  78  Pa.  St.  469  ; 
Barry  v.  Ransom,  12  N.  Y.  462 ;  Witbeck  v.  IFam^,  16  N.  Y. 
532;  Kemochan  v.  New  York  Bowery  F.  Ins:  Co.,  17  N.  Y» 
428 ;  Silliman  v.  Tuttle,  45  Barb.  171 ;  Hutchings  v.  Hebbard, 
34  N.  Y.  24 ;  Hope  v.  Balen,  58  N.  Y.  380 ;  Lewis  v.  Seabury, 
74  N.  Y.  409  (30  Am.  R.  311 ;  Chapin  v.  Dobson,  78  N.  Y. 
74  (34  Am.  R.  512),  in  which  the  case  of  Morgan  v.  Griffith^ 
and  others,  citod  above,  are  followed. 

Mr.  Stephen,  in  his  digest  of  the  Law  of  Evidence,  after 
stating  the  rulethat  oral  evidence  is  inadmissible  to  contra- 
dict, alter,  add  to  or  vary  the  terms  of  a  written  contract, 
grant  or  other  disposition  of  property,  adds  five  exceptions, 
the  second  being  as  follows : 

"  2.  The  existence  of  any  separate  oral  agreement  as  to  any 
matter  on  which  a  document  is  silent,  and  which  is  not  in- 
consistent with  its  terms,  if  from  the  circumstances  of  the  case 
the  court  infers  that  the  parties  did  not  intend  the  document 
to  be  a  complete  and  final  statement  of  the  whole  of  the  trans^ 
action  between  them."     Art.  90. 

In  discussing  this  rule  Taylor,  in  his  treatise  on  the  Law 
of  Evidence,  says : 

"The  rule  *  does  not  prevent  parties  to  a  written  contract 
from  proving  that,  either  contemj>oraneously  or  as  a  prelim- 
inary measure,  they  had  entered  into  a  distinct  oral  agreement 
on  some  collat-cral  matter.  Still  less,  as  will  presently  be  shown, 
does  the  rule  exclude  evidence  of  an  oral  agreement,  which 
constitutes  a  condition  on  which  the  performance  of  the  written 
agreement  is  to  depend."     Sec.  1038. 

Again,  the  same  author  says :    "  It  is  almost  superfluous  to 
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observe,  that  the  rule  is  not  infringed  by  proof  of  any  collat- 
eral parol  agreement,  which  does  not  interfere  with  the  terms 
of  the  written  contract,  though  it  may  relate  to  the  same  sub- 
ject-matter."    Sec.  1049. 

Green  leaf  says :  "  Nor  does  the  rule  apply  in  cases  where 
the  original  contract  was  verbal  and  entire,  and  a  part  only 
of  it  was  reduced  to  writing."  1  Greenl.  Ev.,  sec.  284a. 
Erlk,  C.  J.,  in  Lindley  v.  Looey ^  supra,  states  the  rule  thus : 
"If  the  instrument  shows  that  it  was  meant  to  contain  the 
whole  bargain  between  the  parties,  no  extrinsic  evidence  can 
be  admitted  to  introduce  a  term  which  docs  not  appear  there« 
But,  if  it  be  clear  that  the  written  instrument  docs  not  contain 
the  whole,  and  the  jury  find  that  there  was  a  distinct  collateral 
verbal  agreement  between  the  parties,  not  inconsistent  with 
the  written  contract,  the  law  does  not  prohibit  such  distinct 
collateral  agreement  from  being  enforced.  In  some  of  the 
cases, — as  in  Harris  v.  Rickett,  4  Hurlst.  &  N.  1, — there  was  a 
prior  verbal  agreement.  In  Davis  v.  Jones,  17  C.  B.  625,  the 
oral  and  the  written  agreement  were  contemporaneous.  So, 
in  Wallis  v.  Littdl,  11  C.  B.  N.  S.  369,  there  was  a  contem- 
poraneous oral  agreement.  *  *  *  It  is  clear,  tlierefore,  that, 
if  there  be  a  distinct  collateral  oral  agreement  between  the 
parties,  it  is  immaterial  whether  it  precedes  or  is  contempo- 
raneous with  the  written  agreement." 

In  Erskine  v.  Adeane,  supra,  MELiiiSH,  L,  J.,  said : 
"  No  doubt,  as  a  rule  of  law,  if  parties  enter  into  negotia- 
tions affecting  the  terms  of  a  bargain,  and  afterwards  reduce  it 
to  writing,  verbal  evidence  will  not  be  admitted  to  introduce 
additional  terms  into  the  agreement ;  but,  nevertheless,  what 
\b  called  a  collateral  agreement,  where  the  parties  have  entered 
into  an  agreement  for  a  lease  or  for  any  other  deed  under  seal, 
maybe  made  in  consideration  of  one  of  the  parties  executing 
that  deed,  unless,  of  course,  the  stipulation  contradicts  the 
terms  of  the  deed  itself." 

In  Shughart  v.  Motyre,  78  Pa.  St.  469,  the  tenant  sued  the 
landlord,  averring,  in   substance,  that  the  landlord  agreed 
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Avith  him  if  he  would  tend  a  certain  farm  on  the  shares,  he, 
the  landlord,  would  build  a  barn  for  his  use  by  harvest,  and 
that  he  failed  to  do  so,  to  his  damage. 

Sharswood,  J.,  in  reversing  the  case,  said : 

"  The  cases  of  Weaver  v.  Wood,  9  Barr,  220,  and  Powelton 
Coal  Co.  v.  MeShain,  25  P.  F.  Smith,  238,  are  full  to  the  point 
that  the  offer  of  evidence  complained  of  in  the  first  assign- 
ment of  error  ought  to  have  been  received.  These  cases  set- 
tle beyond  all  question  that  where  a  promise  is  made  by  one 
party  in  consideration  of  the  execution  of  a  writterf  instru- 
ment by  the  other,  it  may  be  shown  by  parol  evidence/' 

In  the  last  edition  of  Taylor  on  the  American  Law  of 
Landlord  and  Tenant,  after  stating  the  general  rule,  it  is  said : 

"But  distinct  and  separable  provisions,  whether  contem- 
poraneous with  or  prior  to  the  execution  of  a  deed  or  written 
lease,  will  not  be  merged  therein  if  clearly  collateral."  Sec- 
tion 44.  Also  see  cases  of  Chapin  v.  Dobson,  supra  ;  Angell 
V.  Duke, supra;  Mann  v.  Nunn,  supra. 

We  regard  these  as  sound  and  accurate  declarations  of  a 
principle,  entirely  consistent  with  and  involving  no  invasion 
of  the  general  rule  which  forbids  the  admission  of  parol  tes- 
timony to  vary  a  writing. 

It  may  be  that,  upon  the  facts  of  some  of  the  cases  cited 
and  quoted  from,  we  would  agree  with  counsel  for  the  appel- 
lee that  the  parol  evidence  offered  and  admitted  ought  to  have 
been  excluded  as  inconsistent  with  the  written  agreements  of 
the  parties ;  but,  however  this  may  be,  the  case  before  us  is  a 
clear  one,  and  involves  no  departure  from  established 
principles. 

The  case  of  Wehhbillig  v.  Dienhart,  66  Ind.  94,  is  urged 
upon  our  attention  by  the  appellee;  but,  conceding  the  case 
to  be  well  decided,  we  do  not  consider  it  at  all  in  the  way  of 
our  present  conclusion.  The  parol  agreement  there  set  up  was 
for  certain  improvements  and  repairs  upon  the  leased  premises, 
and  so  the  court  said  of  the  plea:  "It  seeks  to  change  a  writ- 
ten contract  by  a  verbal  contract  previously  made."     The 
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written  and  parol  contracts  in  that  case  were  concerning  the 
s^me  subject,  the  leased  property ;  while  in  the  present  case 
they  have  no  connection,  except  that  the  parol  agreement  was 
made  in  part  in  consideration  of,  that  is  to  say,  for  the  sake 
of,  procuring  the  execution  of  the  lease.  See,  in  this  connec- 
tion, WiUon  V.  Deen,  74  N.  Y.  531,  which  in  principle  is  not 
unlike  Wehhbillig  v.  Dienharty  supra,  and  recognizes  the  dis- 
tinction which  we  make  between  that  case  and  this  one. 

Upon  the  authority  of  Kieth  v.  Kerr,  Irwin  v.  Lee,  supra, 
and  other  cases,  it  is  claimed  that  it  must  appear  on  the  iace 
of  the  written  contract  that  it  is  incomplete,  in  order  that 
parol  testimony  may  be  admitted  for  the  purpose,  not  of  con- 
tradicting what  is  expressed,  but  of  showing  the  whole  contract. 
This  we  do  not  dispute,  but  do  not  deem  it  applicable  here, 
where  the  effort  is  not  to  add  anything  to,  or  to  supply  any 
omission  in,  the  lease.  That  instrument  seems  to  be  as  the 
parties  intended  to  make  it;  and  the  alleged  parol  agreement 
is  so  far  separate  that  either  may  be  enforced  without  effect 
upon  the  other. 

To  illustrate  further  the  coUatoral  character  of  this  agree- 
ment, let  us  suppose  that  instead  of  the  appellee  it  had  been 
a  third  person,  who,  upon  consideration  of  the  acceptance  of 
this  lease  and  purchase  of  the  hotel  furniture  of  the  appellee 
by  the  appellant,  had  promised  to  retire  and  refrain  from 
keeping  hotel  in  Indianapolis.  It  is  too  clear  for  argument 
that  such  an  agreement,  though  resting  on  the  same  consid- 
-eration  as  the  one  pleaded,  would  be  distinct  from  the  lease, 
and  could  not  be  deemed  to  vary  or  affect  in  any  way  the 
terms  of  that  instrument.  The  two  agreements  are  no  less 
distinguishable  from  each  other  because  both  made  between 
the  same  parties.  Counsel  do  not,  as  we  understand  them, 
deny  that,  if  the  appellee  had  conveyed  the  property  in  fee  to 
the  appellant,  specifying  in  the  deed  the  price  in  money  paid 
or  agreed  to  be  paid,  it  would  have  been  competent  to  show 
such  additional  agreement,  by  parol,  as  is  alleged ;  and  the 
&ct  that  an  estate  for  years  was  created  by  a  lease,  wherein 
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the  payment  of  rent  and  other  matters  appropriate  to  bo- 
found  in  such  a  writing  are  provided  for,  and  the  lease  signed 
by  both  parties,  does  not  seem  to  us  to  make  the  case  essen- 
tially different  in  this  respect. 

The  alleged  promise  of  the  appellee  not  to  engage  in  a  rival 
business  was  not  void  under  the  statute  of  frauds,  because  not 
in  writing,  as  see  the  following  authorities :  Doyle  v.  Dixon^ 
97  Mass.  208;  Li/on  v.  King,  11  Met.  411 ;  Hill  v.  Hooper ^ 
1  Gray,  131 ;  Worthy  v.  Jo7ies,  11  Gray,  168;  Peters  v.  ir^^^- 
b7*ough,  19  Pick.  364;  Wiggins  v.  KeJzer,  6  Ind.  252;  Hill 
V.  Jamiesony  16  Ind.  125. 

Upon  the  theory  on  which  it  is  predicated,  we  do  not  con- 
sider the  second  paragraph  of  the  complaint  good.  We  ap- 
prove the  following  statement  of  the  law  by  Mr.  Kerr,  who, 
in  his  work  on  Fraud  and  Mistake,  pp.  88-90,  says : 

"As  distinguished  from  the  false  representation  of  a  fact, 
the  false  representation  as  to  a  matter  of  intention,  not 
amounting  to  a  matter  of  fact,  though  it  may  have  influenced 
a  transaction,  is  not  a  fraud  at  law,  nor  does  it  afford  a  ground 
for  relief  in  equity.  Where  a  man  was  induced  to  grant  a 
lease  of  certain  premises  to  another,  upon  a  representation 
that  he  intended  to  use  the  premises  for  a  stated  purpose^ 
whereas  he  intended  to  use  and  did  use  them  for  a  different 
and  illegal  purpose,  it  was  held  that  the  misrepresentation  did 
not  entitle  the  lessor  to  have  the  lease  avoided.  So,  also, 
where  a  man  who  had  given  a  bonJ  to  another,  upon  which 
judgment  had  been  entered  up,  had  married  upon  the  decla- 
ration of  the  person  who  held  the  bond  and  warrant  of  attor- 
ney, that  she  had  abandoned  the  claim,  and  would  never  trouble 
liim  about  it,  the  court  would  not  restrain  her  from  enforcing 
at  law  the  judgment  on  the  warrant  of  attorney.  *  *  *  A 
representation  which  amounts  to  a  mere  expression  of  inten- 
tion must  be  distinguished  from  a  representation  which  amounts 
to  an  engagement.  If  a  representation  amounts  to  an  engage- 
ment, the  party  making  it  is  bound  inequity  to  make  it  good. 
*  *   *  A  representation  which  amounts  to  an  engagement  is 
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enforced  not  as  being  a  representation  o£  an  intention,  but  as 
amounting  to  a  contract.  There  is  no  middle  term,  no  terthun 
^u/d,  between  a  representation  so  made  to  be  effective  for  such 
a  purpose  and  being  effective  for  it  and  a  contract." 

If  the  representations  were  such  as  to  amount  to  a  promise, 
the  proof  of  them  would  go  to  support  the  first  paragraph  of 
the  complaint;  in  which  view  the  second  paragraph  is  unnec- 
essary, and  the  ruling  on  the  demurrer  thereto  immaterial  and 
harmless. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  first  paragraph  of  the  complaint. 

Elliott,  J.,  did  not  participate  in  this  decision. 

Petition  for  a  rehearing  overruled. 


No.  8923. 

Dyer  et  al.  v.  Dyer  et  al. 

Will. — i4tt<«/a/i<m.— iWhere  one  expresses  a  wish  to  make  a  will,  directs  it 
to  be  prepared,  and,  this  having  been  done,  signs  it,  a  request  by  the' 
person  whoprepai;^  it,  made  in  the  hearing  of  the  testator,  that  persons 
shall  attest  it,  not  objected  to,  is  in  law  a  request  of  the  testator. 

8ame.— ^a/ute  G>7Mrru«rf.— The  statute,  R.  S.  1881,  section  2576,  does  not 
require  that  the  witnesses  to  the  execution  of  a  will  shall  attest  it  at  the 
testator's  request,  and  such  request  is  not  necessarv. 

Instructions. — An  instruction  applicable  to  the  evidence,  and  correct  in 
the'abstract,  is  not  erroneous  because  it  does  not  contain  matter  which 
might  properly  have  been  given,  but  was  not  requested. 

Evidence. —  Wiinet^ — Opinion. — Jury. — Circumstances. — The  opinion  of  a 
witness  can  not  be  taken  as  to  whether  one  heard  certain  words  ad- 
dressed to  him  in  the  hearing  of  the  witness,  but  it  is  for  the  jury  to  de- 
cide from  evidence  of  the  circumstances. 

Sam:e. — Res  Oestca. —  Will. — Mental  Condition  of  TeMator. — On  the  question  of 
a  testator's  mental  condition  when  he  executed  a  will,  evidence  showing 
his  state  of  mind  the  day  before  is  admissible,  and  where  the  will  in 
question  was  made  to  supply  one  executed  on  that  day,  which  had  been 
lost,  such  evidence  is  part  of  the  res  gestcc 

From  the  Hamilton  Circuit  Court. 
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T.  X  Kane  and  T^  P.  Davis,  for  appellants. 
D.  Moss  and  i2.  R.  Stephenson,  for  appellees. 

NiBLACK,  J. — Mrs.  Eliza  Dyer  was,  during  the  last  four 
or  five  years  of  her  life,  a  widow,  and  the  owner  of  a  small 
farm  and  a  personal  estate  of  the  value  of  several  hun- 
dred dollars,  in  the  county  of  Hamilton,  in  this  State. 
On  the  10th  day  of  April,  1879,  being  then  dangerously  ill 
from  a  severe  attack  of  pneumonia,  she  requested  Dr.  James^ 
M.  Garretson,  her  attending  physician,  to  prepare  for  her  a 
will,  disposing  of  all  her  property,  and  gave  him  specific  direc- 
tions as  to  the  disposition  she  wished  to  make  of  her  property. 
Dr.  Garretson  thereupon  proceeded  to  write  a  will  for  her,  in 
accordance  with  her  directions,  which,  for  aught  that  appears 
to  the  contrary,  was  duly  executed  by  her  on  that  day.  A 
search  having  been  made  next  morning  for  that  will,  it  could 
not  be  found ;  and,  after  some  time  spent  in  trying  to  find  it,, 
it  was  given  up  as  lost.  The  loss  of  the  will  was  at  once  com- 
raunicated  to  Mrs.  Dyer  by  John  W.  McClintock,  one  of  her 
neighbors,  who  happened  to  be  then  at  her  house.  McClin- 
tock at  the  same  time  suggested  to  her  that  Dr.  Garretson 
could  write  another  will  for  her  like  the  one  that  was  lost. 
To  this  suggestion  some  of  the  witnesses  say  she  expressly 
assented  ;  others,  that  she  made  no  response.  At  all  events, 
Garretson,  who  was  then  also  at  the  house,  sent  for  writing 
material,  and  wrote  another  will  substantially  similar  to  the 
former  one,  except  that  he,  by  mistake,  omitted  the  name  of 
one  of  the  legatees  to  whom  a  merely  nominal  legacy  had  been 
given  by  the  former  will,  and,  after  completing  it,  read  it  over 
to  Mrs.  Dyer,  who  expressed  herself  satisfied  with  its  provi- 
sions. She  thereupon  turned  in  her  bed  and  touched  the  pen 
while  Garretson  signed  her  name  to  what  he  had  written. 
Grarretson  and  McClintock  thereupon  signed  their  names  to  the 
paper  as  witnesses  in  what  purported  to  be  the  usual  form  under 
the  statute  then  in  force  concerning  the  execution  of  wills. 
This  signing  and  attestation  took  place  about  9  o'clock  A.  M.  on 
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the  11th  day  of  April,  1879.  A  few  hours  afterwards  Mrs. 
Dyer  grew  worse,  and  she  died  late  in  the  afternoon  of  that  day. 
On  the  21st  day  of  April,  1879,  the  writing  lastly  signed 
as  above  hy  Mrs.  Dyer  was  duly  proven  to  have  been  executed 
by  her  as  her  last  will  and  testament,  by  the  oath  of  Garret- 
son,  one  of  the  subscribing  witnesses,  and  as  such  last  will 
was  admitted  to  probate  in  due  form  by  the  clerk  of  the  Ham- 
ilton Circuit  Court.  After  this  letters  testamentary  were  issued 
to  Thomas  L.  Beckwith  upon  the  estate  of  Mrs.  Dyer. 

This  action  was  brought  by  Robert  Dyer,  William  Dyer, 
Martha  Young,  George  Young,  Ann  Garretson,  George  Gar- 
retson,  Jane  Hoddy,  Sarah  C.  Dyer,  Josiah  W.  Dyer  and 
Elizabeth  Dyer  against  Samuel  Dyer,  Isabella  Beckwith  and 
Thomas  L.  Beckwith,  the  executor,  to  set  aside  the  alleged 
will  of  Mrs.  Dyer,  so  admitted  to  probate,  and  the  probate 
thereof,  upon  the  grounds: 

First,  That  said  alleged  will  was  not  signed  by  her. 

Second,  That  the  said  supposed  will  was  not  properly  at- 
tested by  the  persons  whose  names  are  attached  thereto  as 
witnesses. 

Third,  That,  at  the  time  of  the  execution  of  the  so-called 
will,  she,  the  decedent,  was  of  unsound  mind. 

The  parties,  plaintiffs  and  defendants,  embraced  all  of  the 
children  of  the  decedent,  some  of  her  sons-in-law  and  the  ex- 
ecutor of  her  said  contested  will.  Verdict  for  the  defendants ; 
motion  for  a  new  trial  overruled,  and  judgment  on  the  verdict. 

Error  is  assigned  only  upon  the  overruling  of  the  motion 
for  a  new  trial. 

In  support  of  that  assignment  of  error,  it  is  claimed  that 
the  verdict  was  not  sustained  by  sufficient  evidence.  We, 
however,  see  no  reason  for  disturbing  the  verdict  upon  the 
evidence.  The  burden  of  the  issue  was  upon  the  appellants, 
and,  granting  that  the  evidence  was,  in  many  respects,  con- 
flicting and  unsati-sfactory,  as  in  some  respects  it  unquestion- 
ably was,  it  does  not  necessarily  follow  that  the  verdict  ought 
to  have  been  against  the  appellees.     That  constituted  a  con- 
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ditioD^  as  applicable  to  the  evidence,  which  is  usually  taken 
most  strongly  against  the  party  having  the  burden  of  the  issue. 
Besides,  there  was  evidence  tending  to  prove  that  Mrs.  Dyer 
signed  the  will  in  contest;  that  she  was  of  sound  mind  and 
disposing  memory  when  she  signed  it,  and  that  its  execution 
had  been  duly  attested  and  proven.  That  was  sufficient  to 
sustain  the  verdict,  whatever  mav  have  been  the  evidence  to 
the  contrary. 

It  was  alleged  as  a  cause  for  a  new  trial  that  the  jury  per- 
mitted their  bailiff  to  remain  in  their  room  a  large  part  of  the 
time  while  they  were  deliberating  ujwn  their  verdict;  but  the 
only  affidavit  we  find  in  the  record  ostensibly  in  support  of 
that  alleged  cause,  is  copied  into  and  made^  part  of  the  mo- 
tion for  a  new  trial,  and  is  not  contained  in  any  bill  of  excep- 
tions, or  otherwise  made  a  part  of  the  record.  The  affidavit  is 
not,  therefore,  before  us  in  any  authentic  form,  and  can  not  be 
considered  as  establishing  the  truth  of  the  charge  of  misconduct 
made  against  the  jury.  Martin  y.  Harrison,  50  Ind.  270 ;  Slott 
V.  Smith,  70  Ind.  298 ;  Lefever  v.  Johnson,  79,  Ind.  554. 

It  is  also  claimed  that  the  court  erred  in  giving  instructions 
numbered  from  one  to  eight,  both  inclusive,  as  requested  by 
the  appellees. 

The  first  four  instructions  had  reference  to  what  was  neces- 
sary to  constitute  a  formal  and  valid  execution  of  a  will  under 
the  statute. 

The  first  instruction  told  the  jury  that  "  the  witnesses  to  a 
will  must  attest  and  subscribe  the  same  in  the  presence  of  the 
testator  and  at  his  request.  It  is  not  imperative,  however, 
tliat  the  request  should  proceed  directly  and  immediately  from 
the  testator  himself.  If  the  testator  requests  a  person  to  pre- 
pare his  will,  informing  him  that  he  desires  to  make  a  will, 
and  a  will  is  prepared  for  execution  in  compliance  with  such 
request,  and  when  ready  for  execution  the  person  who  pre- 
pared the  will  calls  upon  persons  present,  and  in  the  presence 
and  hearing  of  the  testator,  to  attest  and  subscribe  it,  and 
in  the  presence  of  the  testator,  and  with  his  knowledge,  and 
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without  objection,  they  attest  and  subscribe  it  as  attesting 
witnesses,  it  is,  in  contemplation  of  law,  attested  and  sub- 
scribed by  the  request  of  the  testator." 

It  is  admitted  that  the  doctrine  of  this  instruction  is  in 
some  respects  supported  by  the  case  of  Bundy  v.  McKhight, 
48  Ind.  502,  but  it  is  argued  that  the  instruction  was  not  ap- 
plicable to  the  facts  of  this  case.  In  what  material  respect, 
however,  it  was  not  as  applicable  to  this  case  as  to  that  is  not 
clearly  pointed  out,  and  to  our  minds  is  not  obvious.  At  all 
events,  we  see  nothing  in  this  instruction  which  ought  to  be 
regarded  as  prejudicial  to  the  interests  of  the  appellants. 

The  objections  urged  to  the  second  and  third  instructions 
are  that  they  both  omitted  to  say  that  the  witnesses  to  a  will 
must  subscribe  their  names  at  the  request  of  the  testator. 

The  power  to  make  wills,  the  manner  of  their  execution, 
and  their  efficacy  when  made,  are  matters  of  statutory  regu- 
lation. Many  of  the  decided  cases  hold  that  the  attestation 
of  a  will  must  b^  at  the  request  of  the  testator,  but  these  cases 
are  of  binding  authority  only  where  there  is  a  statute  requir- 
ing a  will  to  be  so  attested. 

In  the  case  of  Bundy  v.  McKniglU,  supra,  it  was  held  that, 
under  the  statute  of  1852,  which  was  in  force  when  the  writ- 
ing in  controversy  in  this  case  was  executed,  it  was  not  nec- 
essary that  witnesses  to  the  execution  of  a  will  should  be  re- 
quested to  subscribe  their  names  by  the  testator. 

That  statute  provided  that  a  will  must  be  "signed  by  the 
testator,  or  by  some  one  in  his  presence,  with  his  consent,  and 
attested  and  subscribed  in  his  presence  by  two  or  more  com- 
petent witnesses."  2  R.  S.  1876,  p.  575,  sec.  18 ;  R.  S.  1881, 
sec.  2576. 

As  has  been  seen,  the  first  instruction  told  the  jury  that  the 
attestation  must  be  at  the  request  of  the  testator.  In  that  re- 
spect, therefore,  it  was  more  favorable  to  the  appellants  than 
they  had  the  right  to  require  that  it  should  be.  The  objeo- 
Vol.  87.-2 
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tioDS  urged  against  the  second  and  third  instructions  can  not^ 
consequently,  be  sustained. 

The  fifth  instruction  complained  of  was  as  follows :  "  It  i» 
only  requisite  that  a  testator,  at  the  time  of  making  his  will,, 
should  be  of  such  sound  mind  and  memory  as  to  enable  him 
to  know  and  understand  the  business  in  which  he  is  engaged. 
It  is  not  necessary  that  he  should  be  m  the  full  possession  of 
his  reasoning  facultiesw'^ 

This  instruction  may,  we  think,  be  paraphrased  and  con- 
strued to  mean  that  to  authorize  a  testator  to  make  a  will  he 
need  not  be  in  full  possession  of  his  reasoning  faculties,  but 
must  be  of  sufficiently  sound  mind  and  memory  to  enable  him 
to  understand  and  to  realize  the  nature  of  the  business  in  which 
he  is  engaged,  that  is,  to  comprehend  what  it  is  to  make  a 
will,  and  to  give  intelligent  directions  as  to  the  disposition 
which  he  wishes  to  make  of  his  property.  Thus  paraphrased 
and  construed,  the  instruction  falls  within  the  doctrine  of  the 
case  o{  Runkle  v.  Gates,  11  Ind.  95,  and  is  iairly  sustained  by 
leading  authorities  on  the  subject  of  wills.  1  Hedf.  Wills,  64,. 
also,  78;   Converse  v.  Converse,  21  Vt.  168. 

The  eighth  instruction,  given  at  the  request  of  the  appellees,, 
was  to  the  following  effect :  "A  testator  has  the  right  to  dis- 
pose of  his  property  as  he  pleases,  and  the  fact  that  he  makes 
a  difference  in  his  children  as  to  the  amount  he  wills  them,, 
or  that  he  gives  one  all  and  the  others  nothing,  will  not  make 
any  difference  as  to  the  validity  of  the  will." 

This  instruction  is  conceded  to  be  abstractly  correct,  but  it 
is  insisted  that  the  court  ought  in  the  same  connection  to  have 
told  the  jury  that  where  a  testator  unreasonably  excludes  some 
of  his  children,  that  constitutes  a  circumstance  which  they 
might  consider  as  bearing  upon  his  mental  condition  at  the 
time  he  executed  the  will.  The  instruction  being  abstractly 
correct  and  applicable  to  one  phase  of  the  case  then  on  trial,  the 
appellants  have  no  reason  to  complain  of  it  as  having  been  erro- 
neously given.  If  they  had,  at  the  time,  desired  to  have  the 
jury  further  instructed,  as  they  now  insist  the  jury  should 
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have  been,  they  ought  to  have  requested  an  additional  instruc- 
tion embracing  what  the  court,  in  their  estimation,  ought  to 
have  told  the  jury  as  above,  in  connection  with  the  eighth 
instruction.  In  this  way  the  question  made  in  argument  upon 
the  eighth  instruction  might  have  been  brought  into  the  record. 

Nothing  has  bi'cn  said  indicating  any  specific  objection  to 
any  of  the  remaining  instructions  given  at  the  request  of  the 
appellees. 

Mrs.  Garretson,  one  of  the  daughters  of  the  testatrix,  tes- 
tified that  she  was  present  at  the  tim*^  the  loss  of  the  first  will 
was  communicated  to  her  mother,  and  to  her  recollection  of 
the  conversation  which  ensued,  as  well  as  to  the  manner  in 
which  her  mother  acted  on  the  occasion. 

Counsel  for  the  appellants  then  asked  her  the  following 
question :  "  What  is  your  judgment  as  to  whether  your  mother 
heard  his  (McClintock's)  remark  at  all  when  ho  said  the  Doctor 
(Garretson)  could  write  another  will  ?  ^'  The  court  refused  to 
permit  the  witness  to  answer  that  question,  and  it  is  contended 
that  the  court  erred  in  eo  refusing  to  permit  that  question  to 
be  answered. 

The  facts  as  to  what  occurred  at  the  time  had  all  gone  to 
the  jury,  and  no  case  had  been  made  upon  those  facts  calling 
for  the  mere  opinion  of  any  witness,  either  expert  or  non-ex- 
pert, as  to  whether  or  not  the  testatrix  heard  all  that  was  said  at 
the  time  indicated.  There  was  no  error,  therefore,  in  excluding 
the  answer  of  the  witness  to  the  question  propounded  to  her. 

Dr.  Garretson  and  Mrs.  Beckwith,  another  daughter  of  the 
testatrix,  were  both  permitted  to  testify  to  the  testatrix's  ap- 
parent mental  condition  the  day  before  as  well  as  on  the  day 
the  will  admitted  to  probate  was  executed,  and  a  question  was 
reserved  upon  the  admission  of  so  much  of  that  evidence  as 
related  to  the  day  before  the  will  was  executed,  upon  the 
ground  that  the  testatrix's  mental  condition  on  that  day  was 
immaterial.  As  bearing  upon  the  mental  condition  of  a  person 
at  a  given  time,  the  state  of  his  mind  for  some  time  before,  as 


20  SUPREME  COUIIT  OF  INDIANA, 


McCloskey  et  a/,  v.  The  Indianapolis  Manufacturers  and  Carpenters  Union. 


well  as  shortly  after  the  time  iiulicated,  may  be  enquired  into. 
1  Greenl.  Ev.,  sections  42,  370. 

As  regards,  however,  the  execution  of  the  will  sought  to 
be  set  aside  in  this  case,  everything  which  occurred  the  day 
before,  in  connection  with  the  execution  of  the  first  will,  was, 
under  the  circumstances,  a  part  of  the  res  ge^stcv,  and  the  ad- 
mission of  evidence  upon  that  theory  was  not  erroneous. 

In  their  rebutting  evidence  the  appellants  offered  to  prove 
by  three  different  witnesses,  that  the  testatrix,  a  short  time  be- 
fore she  was  taken  sick,  made  declarations  as  to  the  manner 
in  which  she  intended  to  dispose  of  her  property,  differing 
from  the  disposition  made  of  it  by  her  will ;  but  the  court  re- 
fused to  permit  the  proposed  proof  to  be  made,  upon  the  ground 
that  it  was  not  proper  rebutting  evidence.  No  argument  has  been 
submitted  in  opposition  to  the  assumption  upon  which  the  pro- 
posed evidence  was  rejected.  We  must,  therefore,  act  upon  the 
supposition  that  it  was  correctly  rejected,  as  it  apparently  was. 

The  judgment  is  affirmed,  with  costs. 


No.  9134. 

McCloskey   et  al.   r.   The    Indianapolis   Manufac- 
turers AND  Carpenters  Union. 

Appeal  Bond. — Penalty  arid  Surety. — Approval  of  Court, — Under  section  655 
of  the  civil  code  of  1852  (sec.  6.']8,  R,  S.  1881),  where  an  appeal  is  taken 
during  ti'rni  to  the  vSuprerae  Court,  it  is  nece«^^:\ry  to  the  validitv  of  the 
appeal  bond  that  its  penalty  and  the  surety  therein  should  be  approved 
by  the  court. 

Same. — Question  of  Fart. —  Weight  of  Evidence. — Supreme  Court. — In  Buchcape 
the  question  as  to  whether  or  not  the  appeal  bond  was  given  with  such 
penalty  and  surety  as  the  court  approved  is  a  question  of  fact,  and  not 
of  law ;  and  where  there  is  evidence  in  the  record  tending  to  sustain  the 
finding  of  the  trial  court  that  the  penalty  and  surety  of  such  bond  were 
approved  by  the  court,  the  Supreme  Court  will  not  reverse  the  judgment 
on  the  weight  of  the  evidence. 

From  the  Superior  Court  of  Marion  County. 
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D.  V.  Burns,  C,  S.  Denny,  J.  E,  McDonald  and  J.  M,  But- 
ler, for  appellants. 
H.  Dailcy  and  W.  N.  Pickenll,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellants upon  an  appeal  bond  executed  by  them  to  the  appel- 
lee, on  the  appeal  of  said  John  McCloskey  from  a  judgment 
of  the  Marion  Superior  Court,  in  general  term,  against  him 
and  in  appellee's  favor,  to  the  Supreme  Court.  The  cause 
was  put  at  issue  and  tried  by  the  court  at  special  term,  and 
a  finding  was  made  for  the  appellee ;  and,  over  the  appellants' 
motion  for  a  new  trial,  the  court  rendered  judgment  on  its 
finding.  On  an  appeal  to  the  court  in  general  term,  the  judg- 
ment of  the  special  terra  was  in  all  things  affirmed ;  and  from 
this  judgment  of  affirmance  this  appeal  is  prosecuted. 

By  a  proper  assignment  of  error  the  appellants  have  brought 
before  this  court  the  errors  assigned  by  them  in  the  court  be- 
low, in  general  term.  Wo  need  not  set  out  these  alleged  er- 
rors, but  we  may  say,  generally,  that  they  were  sufficient  to 
present  the  grounds  upon  which  the  appellants  ask  for  the 
reversal  of  the  judgment  below.  It  is  earnestly  insisted  by 
the  appellants'  counsel,  that  the  appeal  bond  in  suit  was 
and  is  invalid  and  inoperative,  for  the  reason  that  the  bond 
in  question  was  not  approved  by  the  court.  If  the  appellants' 
counsel  are  right  in  their  view  of  the  bond,  the  judgment  be- 
low must  be  reversed ;  otherwise  it  must  be  affirmed. 

In  section  27  of  the  act  of  February  15th,  1871,  to  establish 
superior  courts,  etc.,  it  was  provided  that  an  appeal  from  the 
general  term  to  the  Supreme  Court  should  be  regulated  by 
the  law  regulating  appeals  from  the  circuit  court  to  the  Su- 
preme Court,  so  far  as  applicable.  2  R.  S.  1876,  p.  27.  The 
record  of  this  cause  shows  that,  on  the  17th  day  of  May,  1877, 
at  a  special  term  of  the  court  below,  the  appellee  recovered  a 
judgment  against  the  appellant  McCloskey,  for  $1,096.46  and 
the  costs  of  suit;  from  which  judgment  McCloskey  appealed 
to  the  court  in  general  term,  wherein,  on  the  6th  day  of  No- 
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vember,  1877,  the  said  judgment  was  affirmed,  the  order-book 
entry  of  the  proceedings  then  had  being  as  follows: 

"Come  now  the  parties,  by  their  attorn'^ys,  and  the  court, 
being  suffieiently  advised  in  the  premises,  rendered  the  fol- 
lowing opinion  and  judgment,  pronounced  by  the  Hon.  My- 
ron B.  Williams,  Judge:  It  is  therefore  considered  and 
adjudged  by  the  court  in  general  term  that  the  judgment  ren- 
dered in  this  cause  in  special  term  be  and  the  same  is  hereby 
in  all  things  affirmed,  and  that  the  appellee  recover  of  the  ap- 
pellant its  costs  in  this  behalf  expended,  taxed  at  $ .    To 

which  ruling  and  judgment  of  the  court  the  appellants  at  the 
time  excepted,  and  now  pray  an  appeal  to  the  Supreme  Court, , 
which  the  court  grants,  and  twenty  days  are  allowed  appel- 
lants in  which  to  file  their  appeal  bond,  in  penalty  of  $2,000, 
with  approved  surety,  and  day  is  given." 

Three  days  afterwards,  on  November  9th,  1877,  the  follow- 
ing order-book  entry  was  made  in  said  cause,  in  the  general 
term  of  the  court,  to  wit: 

"  Come  now  the  appellants  in  this  cause,  by  Denny  and 
Burns,  their  attorneys,  and  file  their  appc  al  bond  to  the  Su- 
preme Court,  in  penalty  of  §2,000,  with  James  Reuihan  and 
J.  B.  Conaty  sureties  therein,  which  bond  is  in  words  and 
figures  following :  (here  insert)." 

From  these  proceedings  of  the  court  it  will  be  seen  that 
the  appeal  was  taken  in  the  original  cause  during  the  term 
at  which  the  judgment  was  rendered.  In  section  5oo  of  the 
civil  code  of  1852,  then  in  force,  it  was  provided  as  follows: 

"When  an  appeal  is  taken  during  the  term  at  which 
judgment  is  rendered,  it  shall  operate  as  a  stay  of  all  further 
proceedings  on  the  judgment,  upon  an  appeal-bond  being  filed 
by  the  appellant,  payable  to  the  appellee,  with  condition  that 
he  will  duly  prosecute  his  appeal,  and  abide  by  and  pay  the 
judgment  and  costs  which  may  be  rend(M\  d,  or  affirmed  against 
him,  with  such  penalty  and  surety  as  the  court  shall  approve ; 
to  be  filed  within  such  time  as  the  court  shall  direct,  and  the 
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transcript  shall  bo  filed  in  the  office  of  the  clerk  of  the  Supreme 
Court  within  sixty#days  after  filing  the  bond." 

The  record  shows  that,  within  sixty  days  after  the  rendition 
of  said  judgment,  the  appellant  MeCloskey  filed  a  complete 
transcript  of  the  proceedings  in  said  cause,  with  his  assign- 
ment of  errors  endorsed  thereon,  in  the  office  of  the  clerk  of 
the  Supreme  Court;  that  the  judgment  appealed  from  was 
afterwards,  on  the  21st  day  of  November,  1879,  in  all  things 
affirmed  by  the  consideration  of  the  Supreme  Court ;  and  that 
said  judgment,  interest  and  costs  were  due  and  wholly  unpaid, 
at  the  commencement  of  this  action. 

The  appeal  bond  in  suit  was  executed  by  the  appellants, 
payable  to  the  appellee,  and  was  dated  and  filed  on  the  9th 
day  of  November,  1877,  and  within  the  time  directed  by  the 
<;ourt.  It  was  in  the  penalty  approved  by  the  court,  and  it 
correctly  recited  the  judgments  of  both  the  special  and  gen- 
eral terms,  by  their  dates,  amount  and  names  of  the  parties, 
and  it  was  conditioned  as  required  by  the  statute.  In  all  these 
particulars  the  bond  in  suit  strictly  conformed  to  the  statutory 
requirements  above  quoted.  It  is  claimed,  however,  by  the 
appellants'  counsel,  that  the  sureties  in  the  bond  were  not  ap- 
proved by  the  court.  The  statute  required  that  an  appeal 
bond  should  be  filed  by  the  ajipellant, "  with  such  *  *  surety 
as  the  court  shall  approve."  It  will  be  observed  that  no  form 
or  mode  of  the  court's  approval  of  the  surety  in  the  bond  is  pre- 
scribed by  the  statute ;  but  the  bond  fih'd  by  the  appellant  must 
be  "with  such  penalty  and  surety  as  the  court  shall  approve." 
Whether  or  not  the  appeal  bond  in  suit  was  filed  by  appellant 
MeCloskey  with  surety  approved  by  the  court,  in  the  original 
action,  was  in  this  ease  a  question  of  fact,  and  not  of  law.  It 
seems  to  us  that  the  evidence  in  the  record  tended  fairly  to 
show  that  the  sureties  in  the  bond  in  suit  were  approved  by 
the  court.  It  showed  that  the  bond  was  filed  by  the  appellant 
in  open  court,  and  that  the  names  of  the  sureties  were  set  out 
in  the  entry  of  the  filing  of  the  bond,  on  the  order-book  of 
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the  court.  From  this  evidence  we  think  the  court  was  fuUv 
authorized  to  infer  and  find,  as  it  manifestly  did,  that  the  sure- 
ties in  the  bond  in  suit  were  approved  by  the  court.  In  such 
a  case  it  is  well  settled  by  the  decisions  of  this  court  that  the 
finding  of  the  trial  court  will  not  be  disturbed  on  the  mere 
weight  of  the  evidence.  Swales  v.  Southanly  64  lud.  557 ;  Ft. 
Wayne,  etc.,  M.  R,  Go.  v.  Husselman,  65  Ind.  73 ;  Hyatt  v. 
MaUingly,  68  Ind.  271. 

It  is  shown  by  the  record  that  an  execution  was  issued  on 
the  judgment  of  the  special  terra,  in  the  original  action,  and 
the  point  is  sought  to  be  made  by  the  appellants'  counsel  i» 
this  case  that  the  filing  of  the  appeal  bond  in  suit  did  not 
'*  operate  as  a  stay  of  all  further  proceedings  on  the  judgment," 
and  the  bond  was  therefore  invalid.  It  appears,  however,  that 
this  execution  was  issued  on  the  23d  day  of  October,  1878^ 
and  merely  held  by  the  sheriff,  without  any  action  thereunder, 
during  the  lifetime  of  the  writ.  Doubtless,  this  execution  was 
iraprovidently  and  illegally  issued,  and  we  may  well  conclude 
that  if  any  "proceedings"  had  been  attempted  thereunder^ 
the  writ  would  have  been  promptly  recalled  or  set  aside  upon 
an  application  for  that  purpose.  We  do  not  think  that  the 
issue  of  the  execution  of  itself  showed,  or  tended  to  show, 
that  the  appeal  bond  was  invalid  or  inoperative,  or  even  that 
it  was  so  regarded  by  the  parties  thereto. 

We  have  found  no  error  in  the  record  of  this  cause  which 
would  authorize  or  justify  the  reversal  of  the  judgment  below,. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

Woods,  J.,  dissents. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  tiie  November  term,  1882. 
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No.  8954. 

Barkley  et  al.  v.  Tapp. 

Circuit  Ck>UBT8. — Jurudietion. — Circuit  Courts  are  superior  courts  of  gen- 
eral jurisdiction )  and  as  such  have  jurisdiction  of  actions  to  set  aside 
fraudulent  conveyances. 

Appearance. — Effect  of, — A  party  who  makes  a  full  appearance  to  an  ac- 
tion can  not  afterwards  contest  the  sufficiency  of  the  notice  or  summons. 

Practice. — Amendment  (rf"  Proof  of  Publication. — The  court  may  permit  an 
amendment  of  the  proof  of  publication  while  the  proceedings  are  in 
fieri,  so  as  to  make  it  conform  to  the  truth. 

Partnership. — Purchase  of  Lands  with  Partnership  Funds. — A  partner  who 
purchases  lands  with  partnership  funds,  and  takes  title  in  his  own  name, 
may  be  charged  as  a  trustee  of  the  firm. 

Same. — Fraudulent  Cojireyance. — A  partner  may  have  a  conveyance  set  aside 
when  made  by  his  co-partner  for  the  purpose  of  fraudulently  evading 
payment  of  a  debt  arising  out  of  the  partnership  business,  and  where 
the  grantee  pays  no  consideration. 

Same. — Dissolution. — The  sale  by  one  partner  of  his  interest  works  a  disso* 
lation  of  the  partnership. 

Same. — Right  of  Partner  to  whom  a  Balance  is  Giving. — A  partner,  to  whom  a 
balance  is  owing  on  account  of  partnership  business,  is,  in  cases  where 
there  has  been  a  dissolution  by  sale  of  his  interest,  a  general  creditor,  and 
as  such  he  may  maintain  an  action  to  set  aside  a  fraudulent  conveyance, 
but  he  has  no  specilic  lien  on  land  purchased  by  the  former  partner  with 
the  goods  of  the  former  partnership  which  passed  to  him  by  the  sale. 

Fraudulent  Convey .4. nce.  —  Volunteer. — Notice. — Where  no  consideration 
is  paid,  it  is  not  necessary  that  the  grantee  should  have  notice  of  the 
grantor's  fraudulent  intent. 

Same. — Copy  of  Deed. — Pleading. — It  is  not  necessary  to  set  out  a  copy  of 
the  deed  alleged  to  have  been  fraudulently  executed. 

Same. — Test  of  Financial  Condition  when  the  Conveyance  vxis  Executed. — The 
financial  condition  of  the  grantor  at  the  time  of  the  execution  of  the 
conveyance  is  to  be  considered  in  determining  its  character,  and,  as  a 
general  rule,  it  is  not  affected  by  subsequent  insolvency. 

E\aDENCE. — Admissions  of  Confederates. — Admissions  of  one  of  several  con- 
federates made  in  execution  of  a  common  purpose,  and  before  its  ac- 
complishment, are  competent  against  all. 

Special  Finding. — A  finding  not  requested  by  the  parties  is  not  a  special 
finding. 

From  the  Hendricks  Circuit  Court. 

*   L.  J.  CoppagCy  for  appellants. 
J.  F.  Harney,  for  appellee. 
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Elliott,  J. — This  is  an  action  by  the  appellee  to  settle 
partnership  accounts  between  him  and  William  E.  Barkley, 
to  recover  the  amount  due  upon  settlement,  and  to  set  aside 
as  fraudulent  a  conveyance  of  land  made  to  George  W.  Bark- 
ley.  Counsel  presents,  in  limine^  two  questions  which  need  but 
little  more  consideration  than  that  involved  in  their  mere 
statement.  It  is  said  that  the  Hendricks  Circuit  Court  had 
no  jurisdiction  of  the  subjoct-matter  of  the  action.  We  can 
not  conceive  it  possible  that  any  one  should  seriously  doubt 
that  a  court  of  general  superior  jurisdiction,  possessing  both 
chancery  and  law  jurisdiction,  should  not  have  plenary  power 
to  hear  and  determine  such  a  case  as  this.  The  counsel  also 
says  that  the  notice  to  his  client  was  insufficient,  and  that, 
therefore,  the  court  did  not  acquire  jurisdiction  of  the  person. 
There  was  a  full  appearance,  and,  of  course,  it  is  entirely  im- 
material whether  there  was  a  sufficient  notice ;  indeed,  it  is 
not  necessary  that  it  should  affirmatively  appear  that  there 
was  any  notice  at  all. 

It  is  said,  however,  that  one  of  the  defendants  did  not  ap- 
pear, and  that  he  may  contest  the  question  of  the  sufficiency 
of  the  notice.  We  do  not  think  this  defendant  can  justly  be 
regarded  as  an  appellant,  but,  waiving  that  question,  we  have 
looked  into  the  record  and  have  concluded  that  the  notice, 
which  was  in  the  usual  form,  is  sufficient.  It  is  complained 
that  the  court  permitted  the  proof  of  notice  to  be  amended 
after  default.  We  think  the  amendment  was  one  which  the 
court  had  a  right,  while  the  proceedings  were  in  fieri,  to  allow. 
It  was  necessary,  in  order  to  make  the  truth  appear,  that  the 
amendment  should  be  made,  and  there  was  no  error  in  per- 
mitting tlie  proof  to  be  so  amended  as  to  show  the  true  date 
of  publication.  Ministerial  officers  are  permitted  to  amend 
their  returns  so  as  to  make  them  express  the  truth,  and  there 
is  no  reason  why  this  rule  should  not  apply  to  proof  of  notices 
of  publication.  It  is  not  alleged  in  appellants'  affidavit  that 
the  change  in  the  figures  in  the  proof  were  not  made  in  ac- 
cordance with  the  truth. 
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The  appellee's  complaint  shows  that  he  and  William  Bark- 
ley  were  in  partnership;  that,  after  dissolution  and  upon  set- 
tlement, there  was  due  him  ?1,000;  that  William  Barkley 
and  his  father,  Greorge  W.  Barkley,  eonfederated  together  for 
the  purpose  of  defrauding  the  appellee ;  that,  pursuant  to  their 
fraudulent  scheme,  William  bought  land  with  the  property 
of  the  partnership ;  that  he  caused  the  conveyance  to  be  made 
to  appellant  for  the  purpose  of  cheating  and  defrauding  ap- 
pellee, and  that  the  former  paid  no  consideration  whatever 
for  the  conveyance;  that  the  eaid  William  Barkley  had  at  the 
time  no  other  property  subject  to  execution,  and  was  insolvent 
when  the  action  was  commenced. 

The  complaint  states  a  cause  of  action.  The  appellee  was 
at  least  a  general  creditor  of  the  fraudulent  purchaser,  Wil- 
liam Barkley,  and  had  a  right  to  subject  the  property  fraud- 
ulently conveyed  to  seizure  and  sale  upon  execution.  If  one 
partner  pays  more  than  his  share  of  the  partnership  debts,  he 
becomes  a  creditor  of  his  co-partner,  and  is  entitled  to  main- 
tain an  action  to  set  aside  a  fraudulent  eonvevance. 

A  voluntary  purchaser  can  not  hold  lands  as  against  the 
creditors  of  one  who  procures  a  conveyance  to  be  fraudulently 
made.  Where  no  consideration  is  paid  by  the  grantee,  the 
conveyance  mav  be  set  aside  although  he  had  no  notice  of  the 
fraudulent  purpose  of  the  grantor.  SpauMinf/  v.  Blythe,  73 
Ind.  93. 

It  is  not  necessary  to  set  forth  in  a  complaint  to  set  aside 
a  fraudulent  conveyance  a  copy  of  the  deed,  for  the  action  is 
not  founded  upon  it.     Stoui  v.  fUout,  77  Ind.  537. 

Where  a  partner  wrongfully  uses  the  money  of  a  partner- 
ship  in  the  purchase  of  property,  he  holds  the  property  as  the 
trustee  of  the  firm. 

All  the  matters  pleaded  in  the  second  paragraph  of  the  an- 
swer were  admissible  under  the  general  denial,  and  as  that  was 
pleaded,  there  was  no  available  error  in  sustaining  the  demur- 
rer to  the  second,  even  if  it  were  conceded  to  be  sufficient. 

The  third  and  fourth  paragraphs  of  the  answers,  so  far  as 


28  SUPREME  COURT  OF  INDIANA, 


Barkley  ct  uL  v.  Tapp. 


they  contain  any  material  matter  at  all,  are  embraced  by  the 
general  denial,  and  there  was,  consequently,  no  error  in  sus- 
taining the  demurrers  to  them. 

Admissions  made  by  William  Barkley  were  admitted  in 
evidence,  and  of  this  complaint  is  made.  These  admissions 
were  certainly  competent  as  against  the  defendant  who  made 
them,  and  for  that  reason  alone  the  court  did  right  in  over- 
ruling the  general  objection  made  by  the  appellant.  But  the 
adniissions  were  competent  upon  another  ground.  Where 
parties  confederate  together  to  effect  an  unlawful  or  fraudu- 
lent purpose,  the  declarations  of  one  of  the  confederates,  made 
before  the  purpose  is  accomplished,  are  admissible  against  all. 
There  was  evidence  tending  to  show  a  confederation,  and  the 
admissions  of  the  fraudulent  purchaser  were  properly  allowed 
to  go  in  evidence. 

Many  of  the  questions  discussed  by  counsel  are  not  prop- 
erly saved,  for  the  reason  that  no  objections  were  stated  to  the 
trial  court.  The  rule  is  that  objections  must  bo  stated  on  the 
trial  and  appear  on  appeal  in  the  bill  of  exceptions. 

The  finding  of  the  court  below  can  not  be  regarded  as  any- 
thing more  than  a  mere  general  finding,  for  the  reason  that  it 
does  not  appear  to  have  been  made  upon  the  request  of  either 
party.     Kyser  v.  Wells,  60  Ind.  2G1. 

The  finding  of  the  court  can  not  be  sustained,  upon  the 
ground  that  the  conveyance  of  the  son  to  the  father  was  a 
voluntary  one,  and  made  for  a  fraudulent  purpose,  because 
there  is  no  evidence  showing  that  at  the  time  it  was  made  the 
grantor  was  insolvent.     It  is  settled  that  the  cluiracter  of  a 

conveyance  must  be  determined  from  the  financial  condition 

• 

of  the  grantor  at  the  time  it  was  executed,  and  that  subse- 
quent insolvency  will  not  give  it  a  fraudulent  character.  Rose 
V.  Coulter,  76  Ind.  590 ;  Evans  v.  tiamilion,  56  Ind.  34 ;  Sher- 
man V.  Hogland,  54  Ind.  578 ;  Pence  v.  Croav,  51  Ind.  336. 
If  the  finding  can  be  sustained,  it  must  be  upon  the  ground 
that  the  rights  of  the  appellee,  as  partner,  gave  him  an  equit- 
able interest  in  the  property  purchased  by  the  son  and  con- 
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veyc'd  to  the  father.  The  evidenco  fully  warrants  the  conclu- 
sion that  the  grantee  paid  nothing  for  the  property,  and  he 
may,  for  the  purposes  of  this  appeal,  be  considered  not  as  a 
bayia  fide  purchaser,  but  as  a  mere  volunteer.  If,  then,  the 
appellee  had  an  equitable  interest  in  the  land,  it  was  not  di- 
vested by  the  conveyance  to  George  W.  Barkley.  It  appears 
from  the  evidence  that  the  appellee  and  William  E.  Barkley 
had  been  in  partnership;  that  in  April,  1878,  the  former  sold 
his  interest  in  the  partnership  stock  of  goods  to  one  Daniel 
Thompson,  and  took  the  notes  and  accounts  to  collect;  that 
some  time  afterwards  William  traded  his  interest  in  the  goods 
to  Main  tree  Pennington  for  the  land  in  controversy,  and  caused 
the  conveyance  to  be  made  to  his  fatiier.  We  think  that  the 
appellee  did  not,  at  the  time  of  the  sale  to  Pennington,  have 
any  lien  upon  the  interest  of  his  former  partner,  and  that  he 
was  merely  a  general  creditor  for  the  balance  owing  him.  By 
the  sale  of  his  interest  to  Thompson,  he  put  an  end  to  the  part- 
nership, and  his  vendee  and  Barkley  then  became,  as  partners, 
the  owners  of  the  goods  of  the  former  partnership.  In  Di- 
mon  v.  Hazard,  32  N.  Y.  65,  it  was  said :  "  When  one  of 
two  partners  retires  from  business,  relinquishing  to  the  other 
all  his  interest  in  the  partnership  property,  the  remaining  part- 
ner has  the  same  dominion  over  it  as  if  it  had  always  been  his 
own  separate  property."  Howe  v.  Lawrence,  9  Cush.  553 ; 
Story  Part,  sec.  358;  Collyer  Part.  174.  This  rule  must 
apply  as  against  a  partner  who  sells  to  a  stranger  and  permits 
a  new  firm  to  be  formed.  In  selling  his  interest  the  retiring 
partner  stripped  himself  of  the  character  which  gave  him  a 
right  to  an  equitable  lien,  and  can  not  claim  that,  when  his 
former  partner  uses  the  interest  which  was  left  in  him  in  pur- 
chasing lands,  he  is  using  partnership  money.  In  other 
words,  one  who  first  sells  all  his  interest  has  no  right  to  claim 
that  property  which  his  former  partner  subsequently  buys  with 
the  interest  left  in  him  is  purchased  with  partnership  funds, 
and  therefore  held  in  trust  for  the  former  partnership. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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No.  10,321. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Hagen. 

Costs. —  Justice  of  the  Peace, — Change  of  Venue. — AppeaL — Judgment. — Ap- 
pearance.— A  defendant,  sued  before  a  justice  of  the  peace,  appeared  and 
obtained  a  change  of  venue  to  another  justice,  who  issued  ^  summons 
for  him,  but  he  made  default,  and  a  judgment  went  against  him.  He 
appealed  and  reduced  the  judgment  five  dollars. 

Heldj  that  the  costs  of  the  summons  issued  by  the  justice  to  whom  the 
change  was  taken  should  be  taxed  to  the  plaintiff,  that  writ  being  ir- 
regular. 

Heldf  also,  that  the  plaintiff  was  entitled  to  all  other  costs  in  the  cause, 
inasmuch  as  the  defendant  did  not  appear  at  the  trial  before  the  justice. 

From  the  Jasper  Circuit  Court. 

W.  F,  StillweU,  for  appellant. 

J.  A.  Batson  and  J.  IT,  Wallace,  for  appellee. 

ZoLLARS,  J. — This  action  was  brought  by  appellee  against 
appellant,  to  recover  the  value  of  cattle  killed  upon  the  line 
of  its  road  by  its  engine  and  cars,  at  points  where  the  road 
was  not  fenced  as  required  by  the  act  of  1863  and  the  amend- 
ments thereto.     R.  S.  1881,  section  4025,  et  acq. 

It  was  commenced  before  a  justice  of  the  peace  in  White 
county.  On  affidavit  and  motion  by  appellant,  the  venue  was 
changed  to  a  different  township.  Upon  receiving  the  papers, 
the  justice  of  the  peace  of  the  township  to  which  the  case  was 
sent  issued  a  summons  for  appellant,  which  was  served  more 
than  ten  days  before  the  day  set  for  hearing.  On  the  day 
set  for  trial,  appellant  did  not  appear,  and  a  default  was 
taken,  and  judgment  rendered  against  it  for  $133,  and  costs. 
From  this  judgment  appellant  appealed  to  the  White  Cir- 
cuit Court.  In  that  court  it  filed  an  affidavit  and  procured  a 
change  of  venue^to  the  Jasper  Circuit  Court,  where  the  case 
was  tried  and  a  judgment  was  rendered  in  favor  of  appellee 
for  $125,  with  costs,  except  the  costs  in  the  White  and  Jasper 
Circuit  Courts,  and  the  costs  of  the  summons  in  the  justice's 
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court  above  mentioned,  which,  upon  written  motion  of  ap- 
pellanty  were  adjudged  against  appellee.  To  this  judgment 
for  costs  appellee  objected  and  excepted.  A  motion  for  a  new 
trial  by  appellant  was  overruled,  and  it  except<id.  This  rul- 
ing is  assigned  for  error  in  this  court. 

Appellee  assigns  for  cross  error  the  ruling  of  the  court  in 
rendering  Judgment  against  him  for  costs. 

Counsel  for  appellant  asks  a  reversal  of  the  judgment  in 
favor  of  appellee  upon  two  grounds.  The  first  is,  that  the 
court  below  erred  in  the  admission  of  improper  testimony. 
This  question  is  not  before  us,  for  the  reason  that  the  record 
shows  neither  an  objection  nor  exception. 

The  second  ground  is  stated  by  counsel  as  follows : 

"Appellee  wholly  failed  to  make  the  following  necessary^ 
proof:  1st.  That  the  stock  alleged  to  have  been  killed  was 
owned  by  appellee.  2d.  That  it  was  killed  by  the  cars,  locomo- 
tives, or  other  carriages  of  the  defendant,  or  that  the  defendant 
was  running,  operating  or  conducting  the  road.  3d.  That  the 
stock  of  the  appellee  entered  upon  appellant's  road  at  a  place 
where  the  same  was  unfenced.  4th.  There  is  no  proof  as  to 
what  county  the  stock  was  killed  in." 

It  appears  from  positive  statements  of  witnesses  that  the 
railroad  extends  through  White  county,  and  that,  on  the  10th 
day  of  October,  1879,  appellant  owned  and  operated  the  same. 
It  is  shown  further  that  three  steers  were  killed ;  one  in  Oc- 
tober, 1879,  and  two  in  1881,  and  that  all  were  killed  in 
White  county.  Two  witnesses  testified  that  they  were  ac- 
quainted with  appellant^s  road,  and  where  it  is  located,  and 
saw  two  of  the  steers  struck  by  a  train  on  said  road.  One  of 
the  three  was  badly  wounded,  and  the  section  men  killed  it. 
Another  was  found  near  the  track,  shortly  after  it  was  in- 
jured and  killed,  badly  wounded  and  bruised.  One*of  them 
was  skinned  by  the  section  men  and  the  hide  sent  to  the  section 
boss.  Marks  in  the  fresh  gravel  upon  the  track  indicated 
the  point  where  one  of  them  had  been  struck  by  a  train.  It 
appears  from  the  testimony  of  different  witnesses^  that  the 
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wounding  and  killing  occurred  at  points  where  the  company 
was  bound  to  fence,  and  tliat  for  a  considerable  distance  each 
way  from  such  points  the  road  was  not  fenced.  All  of  the 
witnesses  for  apj)ellee  spoke  of  the  steers  as  being  claimed 
and  owned  by  appellee ;  the  description  given  of  each  cor- 
responds with  that  given  by  appellee  in  his  testimony.  One  of 
them  had  apjx^llee's  brand  upon  it.  Api)ellee  in  his  testimony 
identified  the  steers,  as  described  by  other  witnesses,  and  stated 
that  they  were  his. 

The  evidence,  to  which  we  have  briefly  alluded,  we  think, 
entirely  justified  the  verdict  of  the  jury.  It  might  be  less  cer- 
tain and  full,  and  yet  sufficient,  under  the  well  settled  rule 
that  this  court  will  not  disturb  the  finding  of  the  court  or  jury, 
if  there  be  evidence  clearly  tending  to  support  it.  French  v. 
StatCy  ex  reL  Manifold^  81  Ind.  151 ;  Tate  v.  Meaiis,  82  Ind. 
355 ;  Hayden  v.  Cretcher,  75  Ind.  108 ;  EvansvUle,  etc.y  R.  R, 
Go.  V.  Snapp,  61  Ind.  303 ;  Eransville,  etc.,  R,  R.  Co,  v.  Smith, 
65  Ind.  92. 

The  statute  provides  that  the  justice  granting  a  change  of 
venue  shall  transmit  a  certified  transcript  of  his  proceedings, 
and  all  papers  in  the  case,  to  the  justice  to  whom  the  venue 
may  be  changed,  who  shall  proceed  therein  as  if  such  suit  had 
been  originally  instituted  before  him,  as  well  as  to  changes 
of  venue,  as  other  incidents  of  the  trial.    R.  S.  1881,  sec.  1470. 

A  suit  before  a  justice  of  the  peace  is  instituted,  when  the 
process  is  delivered  to  the  officer  authorized  to  serve  it.  R. 
S.  1881,  see.  1450. 

tt  is  apparent  from  these  sections,  that  the  justice  to  whom 
a  case  may  be  sent  on  a  change  of  venue,  in  a  ease  like  this, 
is  not  required  to  issue  a  summons  to  bring  the  defendant  into 
court.  In  this  case  the  defendant,  appellant,  was  already  in 
court. 

In  criminal  cases,  it  is  made  the  duty  of  the  justice  granting 
the  change  to  fix  a  day  for  the  trial  before  the  justice  to  whom 
the  case  may  be  sent.  In  civil  cases,  the  justice  granting  the 
change  has  no  such  power  to  fix  the  day  of  trial.     It  seems 
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to  be  the  duty  of  the  justice  to  whom  the  case  may  be  sent  to 
fix  a  day  and  proceed  with  the  trial  as  though  the  case  had 
been  instituted  before  him.  There  is  nothing  in  the  statute 
requiring  him  to  give  notice  of  any  kind  to  either  party,  of 
the  day  so  fixed  for  trial.  Of  this  the  parties  are  bound  to 
take  notice.  Especially  may  this  be  said  of  the  party  who 
procures  the  change  to  be  made.  In  this  cas(»,  as  the  justice 
to  whom  the  ca.se  was  sent  was  not  required  by  law  to  issue  a 
summons^  the  cost  occasioned  thereby  must  fall  upon  appellee, 
who  is  presumed  to  have  procured  it  to  be  issued  and  served. 

Upon  what  theory  the  court  b(»low  f2:ave  judijjment  against 
appellee  for  all  costs  in  the  White  and  Jasper  Circuit  Courts 
we  are  not  informed  by  the  record  nor  by  the  brief  of  counsel 
for  appellant. 

The  justices'  act  in  relation  to  costs  on  appeal  is  as  follow.*- : 

"Costs  shall  follow  judgment  in  the  eirriiit  court,  on  ap- 
peals, with  the  following  exceptions : 

^^Firat.  If  either  party  against  whom  judgment  has  been 
rendered  appeal,  and  reduce  the  judgment  against  him  five 
dollars  or  more,  he  shall  recover  his  costs  in  the  circuit  court, 
when  the  appellant  appeared  before  the  justice."  R.  S.  1881, 
section  1505. 

The  judgment  against  appellant  before  the  justice  was  re- 
duced in  the  circuit  court  more  than  §5,  and  if  there  had 
been  an  appearance  for  it  before  the  justice  at  the  time  of  the 
trial,  it  would  have  been  entitled  to  costs  in  the  circuit  court. 

The  record  shows  there  w^as  no  such  appearance  before  the 
justice.  There  was  an  appearance  and  a  change  of  venue  ap- 
plied for  and  procured  from  the  ju.stice  before  whom  the  ease 
was  commenced,  but  no  appearance  at  the  trial,  or  otherwise, 
before  the  justice  to  whom  the  case  was  sent.  The  appear- 
ance and  procuring  a  change  of  venue  were  not  such  an  ap- 
pearance as  the  statute  requires  to  carry  costs.  The  appear- 
ance required  is  an  appearance  before  the  justice  rendering 
the  judgment.  If  parties  may  fail  to  appear  before  the  jus- 
VoL.  87.-3 
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tice  before  whom  the  trial  is  had,  and  thus  allow  judgment 
to  go  without  objection  or  contest  as  to  amount,  and  on  ap- 
peal recover  costs  by  reducing  the  judgment  $5,  the  purpose 
of  the  statute  will  be  defeated.  Such  a  practice  would  hazard 
rights  and  increase  litigation,  by  encouraging  appeals,  two 
things  the  statute  was,  doubtless,  intended  to  avoid. 

That  costs  in  the  circuit  court  on  appeal  may  be  recovered 
only  in  cases  where  there  has  been  an  appearance  before  the 
justice,  has  been  often  decided  by  this  court.  Beall  v.  Rotv- 
land,  32  Ind.  368;  MiUikin  v.  Osborne,  12  Ind.  480;  Brown 
V.  Duhe,  46  Ind.  343. 

It  follows  from  what  we  have  said,  that  there  is  no  error  in 
the  record  for  which  we  can  reverse  the  judgment  below  in 
favor  of  appellee ;  and  that  the  court  below  erred  in  rendering 
judgment  against  appellee  for  the  costs  in  the  circuit  courts 
of  White  and  Jasper  counties.  As  to  those  costs,  the  judg- 
ment is  reversed,  at  the  costs  of  appellant,  and  the  cause  re- 
manded, with  instructions  to  render  judgment  in  favor  of 
appellee  for  all  costs  except  the  costs  occasioned  by  the  sum- 
mons issued  by  Burris,  the  justice  of  the  peace  before  whom 
the  cause  was  tried. 


No.  9703. 

KooNs  V.  Carney  et  al. 

Pleading. —  Uncertainty. —  Demurrer. — Uncertainty  in  a  pleading,  the  re- 
sult of  using  a  wrong  word,  when  the  meaning  is  obWous,  is  not  ground 
for  demurrer. 

Same. — AfTcsl  of  Judgment. — A  defective  or  inaccurate  statement  of  the 
cause  of  action  is  cured  by  a  general  verdict. 

From  the  White  Circuit  Court. 

D.  P.  Baldwin  and  D,  D.  Dykeman,  for  appellant. 
H.  C  Thornton^  for  appellees. 
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BiCKNELL,  C.  C. — Martin  V.  Carney  brought  this  suit 
against  John  Q.  Conrad  and  wife,  John  M.  Koons  and  others^ 
to  foreclose  a  mortgage,  given  by  Conrad  and  wife  to  Carney, 
to  indemnify  him  against  a  mortgage  held  by  the  Phoenix  In- 
sarance  Company  upon  land  which  Conrad  and  wife  had  sold 
and  conveyed  to  Carney. 

The  complaint  was  in  three  paragraphs ;  no  question  arises 
as  to  the  third. 

The  first  paragraph  averred  the  execution  of  said  indemni- 
fying mortgage  "  upon  the  following  described  real  estate,  sit- 
uated in  White  county,  Indiana,  to  wit,  the  north  half  of  the 
southwest  quarter  of  section  3,  in  towuship  27  north,  of  range 
3  west,"  and  that  the  same  had  been  duly  recorded,  etc. ;  that 
said  Phoenix  Insurance  Company  had  foreclosed  its  mortgage 
and  had  bought  the  property  at  the  foreclosure  sale;  that  the 
property  had  not  been  redeemed,  so  that  the  title  thereto  had 
become  perfect  in  the  insurance  company,  to  plaintiff  ^s  dam- 
age $4,000;  that  John  M.  Koons,  and  all  the  other  defend- 
ants except  John  Q.  Conrad  and  wife,  and  Allen  Conrad  and 
wife,  "are  subsequent  purchasers  and  mortgagees,  and  judg- 
ment creditors,  claiming  liens  on  said  south  half  of  John  Q. 
Conrad.  Wherefore  the  plaintiff  demands  judgment  against 
said  John  Q.  Conrad  for  $5,000,  the  foreclosure  of  his  mort- 
gage against  all  the  defendants,  and  the  sale  of  so  much  of 
his  real  estate  as  may  be  necessary  to  satisfy  his  judgment,'* 
and  all  other  proper  relief. 

The  second  paragrapli  states  the  same  facts,  in  substance, 
with  the  following  conclusion  :  "That  all  the  other  defend- 
ants are  subsequent  judgment  creditors,  mortgagees  and  pur- 
chasers of  said  south  half;  wherefore,"  etc. 

One  of  the  defendants  disclaimed  ;  John  Q.  Conrad  and  wife, 
the  mortgagors,  and  several  others  were  defaulted ;  the  de- 
fendant Koons  demurred  separately  to  each  of  the  foregoing 
paragraphs  of  the  complaint,  for  want  of  facts  sufficient,  etc. 
Said  demurrers  were  overruled ;  issues  were  joined  upon  the 
answers  and  replies,  and  a  jury  found  for  the  plaintiff,  assessing 
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his  damages  as  against  John  Q.  Conrad,  the  mortgagor,  at 
)jjl,400 ;  they  also  found  that  plaintiff  was  entitled  to  a  de- 
erce  of  foreclosure  of  his  mortgage  as  against  all  the  defend- 
ants, including  Koons,  except  two.  Judgment  was  rendered 
upon  the  verdict,  and  Koons  appealed. 

He  has  assigned  several  errors,  but  only  two  of  them  are 
discussed  in  his  brief,  viz.,  that  the  court  erred  in  overruling 
the  demurrers  to  the  complaint,  and  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment. 

The  appellant  says  that  said  first  paragraph  stiites  no  eausi' 
of  action  against  him  becaust*,  although  the  mortgage  is  cor- 
rectly described  therein,  and  stated  to  have  been  given  by 
John  Q.  Conrad  and  wife  upon  the  north  half  of  the  quarter 
section,  yet  the  allegation  of  interest  in  the  appellant  is  tliat 
"  he  and  all  the  other  defendants  are  subsequent  purchasers 
and  mortgagees,  and  jiulgnient  creditors,  that  elaini  liens  on 
said  south  half  of  John  (i.  Conrad." 

The  appellant  claims  that  because  the  mortgage  was  averre.l 
to  be  and  was  upon  the  north  half,  and  did  not  embrace  ary 
south  half,  the  allegation  that  Koons  claimed  a  lien  on  t!ie 
south  half  does  not  show  anv  interest  of  Koons  in  the  moi  t- 
gaged  property;  but  the  words  are,  that  he  "claimed  a  lien 
on  said  south  half  The  onlv  half  that  had  been  men- 
tioned  to  which  the  word  "said"  could  refer,  was  the  half 
described  in  the  complaint  and  mortgage,  that  is,  the  "  north 
half";  nothing  else  could  be  the  "  said  half  of,'*  or  belong- 
ing to  "John  Q.Conrad."  The  use  of  the  word  "south" 
was  so  evidently  a  mere  inadvertene(\  that  it  may  be  rejected 
as  surplusage,  and  then  the  allegation  will  be  that  Koons 
claimed  a  lien  on  said  half  of  John  Q.  Conrad,  that  is,  be- 
longing to  John  Q.  Conrad,  and  thi^  only  said  half,  of  or  be- 
longing to  John  Q.  Conrad,  was  the  north  half,  previously 
described  in  the  complaint  and  mortgage. 

Mere  uncertainty  and  want  of  precision  in  the  statement 
of  a  cause  of  action,  where  the  meaning  can  not  be  mistaken, 
is  not  ground  of  demurrer.     Brookville,  etCy  Turnpike  Co.  v. 
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Pamphrey,  59  Ind  78  (26  Ami.  R.  76).  There  was  no  error  in 
overruling  the  demurrer  to  the  first  paragraph  of  the  complaint. 

The  objection  to  the  second  paragraph  is,  that  the  words, 
boing  these,  to  wit:  "The  other  defendants  are  subsequent 
judgment  creditors,  mortgagees  and  purchasers  of  said  south 
half,^^  not  expressly  averring  that  they  claim  liens,  this  para- 
graph is  also  bad ;  but  we  think  that  here  also  the  words  "  said 
south  half"  must  be  taken  to  refer  to  the  half  previously  men- 
tioned, and  that  the  word  "  south  "  may  be  regarded  as  sur- 
plusage ;  the  north  half  was  evidently  intended.  The  whole 
statement,  although  not  sufficiently  specific,  and  therefore  sub- 
ject to  a  motion  to  make  it  more  specific,  is  not  bad  upon  de- 
murrer. Snyder  v.  Baber,  74  Ind.  47.  Nobody  could  be 
misled  by  it,  or  fail  to  perceive  that  the  allegation  was  sub- 
stantially an  allegation  of  interest  in  the  mortgaged  property. 
In  such  a  case  a  precise  statement  of  the  interest  of  a  defend- 
ant, made  a  party  to  answer  as  to  his  interest,  is  not  necessary ; 
it  is  enough  to  allege  that  he  has  or  claims  some  interest. 
Martin  v.  Noble,  29  Ind.  216.  In  that  case  a  demurrer  to  the 
complaint  was  sustained  because  it  contained  no  averment 
whatever  as  to  the  party  demurring. 

There  was  no  error  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  complaint,  and  it  follows  there  was  no 
error  in  overruling  the  motion  in  arrest  of  judgment. 

A  complaint  will  be  construed  even  more  liberally  in  favor 
of  the  plaintiff  after  verdict  than  on  a  demurrer  for  want  of 
&cts.  Dowling  v.  Grapo,  65  Ind.  209.  Where  the  statement 
of  the  cause  of  action,  and  that  only,  is  defective  or  inaccu- 
rate, the  defect  is  cured  by  a  general  verdict  in  his  favor. 
Smock  V.  Harrison,  74  Ind.  348 ;  Alford  v.  Baker,  53  Ind. 
279.     The.  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


38  SUPREME  COURT  OP  INDIANA, 

Shoraan  r.  Kyler  et  aL 


No.  8931. 
ShoRDAN  l\  KyLER  et  AL. 

Warranty. — Breach  of, — Pleading, — Sale. — Fraud, — A  pleading  based  on 
the  breach  of  an  express  warranty  of  goods  sold  need  not  show  that  the 
purchaser  was  deceived  by  the  warranty,  nor  that  the  purchase  would 
not  have  been  made  but  for  the  warranty. 

Same. — Principal  and  Agent, — Oral  and  Written  Warranty,— Merger,— ContracL 
— Evidence, — Where  an  agent  selling  goods  for  his  principal  orally  Avar- 
rants  their  quality  for  himmlfj  and  as  agent  procures  the  making  of  a 
contract  of  purchase  in  writing,  containing  a  warranty  of  his  princi- 
pal, the  former  warranty  is  not  merged  in  the  latter,  but  is  a  sepa- 
rate contract,  binding  the  agent  personally,  and  in  an  action  on  one  of 
the  notes  given  in  payment  of  the  articl(?s  sold,  payable  to  the  agent, 
evidence  of  the  oral  warranty  is  admissible. 

Practice. — Immficiency  of  Pleading,— Judcpnent  nan  Obstante. — Supreme  Court, 
— Where  an  answer  is  deemed  insufficient,  the  plaintiff,  after  verdict 
against  him,  may  present  the  question  by  motion  for  judgment  non  ob- 
stante veredicto^  but  can  not  make  the  question  for  the  lirst  time  in  the  Su- 
preme Court. 

From  the  Whitley  Circuit  Court. 
W.  Olds,  for  appellant. 

Black,  C. — This  was  an  action  by  the  appellant  against 
the  appellees,  Basil  Kyler  and  George  Kyler,  on  a  promissory 
note  governed  by  the  law  merchant,  made  by  the  appellees  to 
the  appellant  and  one  Swann,  partners,  for  one  hundred  and 
fifty  dollars,  and  indorsed  to  the  appellant  by  said  firm.  There 
was  an  answer  in  one  paragraph,  to  which  appellant  replied 
by  a  general  denial.  A  trial  by  jury  resulted  in  a  general 
verdict  for  the  appellees.  Appellant  moved  for  judgment  in 
his  favor,  notwithstanding  the  general  verdict  for  the  appel- 
lees, stating  as  ground  for  his  motion  that  the  answer  did  not 
allege  facts  constituting  a  good  defence  to  the  complaint.  This 
motion  having  been  overruled,  appellant  filed  his  motion  for 
a  new  trial,  which  was  overruled,  and  judgment  was  rendered 
on  the  verdict. 

Appellant  has  assigned  as  errors  the  overruling  of  his  mo- 
tion for  judgment^  notwithstanding  the  verdict^  the  overruling 
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of  his  motion  for  a  new  trial,  and  '^  that  appellees'  answer 
does  not  state  &cts  sufficient  to  constitute  a  ground  of  defence 
to  plaintiff's  cause  of  action  sued  on  in  plaintiff's  complaint." 

Counsel  for  appellant,  in  his  brief,  has  properly  ignored  the 
last  specification  in  the  assignment  of  errors.  The  question 
of  the  sufficiency  of  the  facts  stated  in  an  answer  to  constitute 
a  defence  is  waived  unless  it  has  been  properly  presented  to 
the  court  below,  and  the  action  of  that  court,  under  such  pre- 
sentation, excepted  to  below,  has  been  in  this  court  properly 
embraced  in  an  assignment  of  error. 

The  question  whether  the  answer  stated  a  defence  was 
raised  by  the  motion  for  judgment,  notwithstanding  the  ver- 
dict, and  is  presented  by  the  first  specification  in  the  assign- 
ment of  errors. 

The  answer  admitted  the  execution  of  the  note  sued  on',  as 
alleged  in  the  complaint,  but  averred  that  said  note  was  exe- 
cuted in  consideration  of  a  sale  to  the  appellee  Basil  Kyler 
of  an  eight-horse-power  Boss  Clipper  Engine,  and  for  no 
other  consideration;  that  the  appellee  George  Kyler  was 
surety  on  the  note ;  that  the  appellant  and  Scott  Swann,  on 
the  5th  of  November,  1877,  represented  to  appellees  that  they 
were  selling  engines  manufactured  by  the  Taylor  Manufac- 
turing Company  of  Westminster,  Maryland,  and  would  fur- 
nish appellee  Basil  Kyler  one  eight-horse-power  Boss  engine 
of  said  manufacture  for  the  sum  of  seven  hundred  and  sixty- 
five  dollars;  that  it  was  expressly  stipulated  and  agreed  by 
appellant  and  said  Swann,  in  the  sale  of  said  engine,  that  it 
should  be  not  less  than  an  eight-horse  engine,  an  engine  of  the 
capacity  and  power  of  eight  horses,  and  that  it  should  be 
manufactured  of  good  material  and  put  up  and  built  in  good, 
workmanlike  manner,  and  should  do  as  much  and  as  good 
work  as  any  machinery  of  its  class  in  the  United  States;  that 
appellee  Basil  Kyler  expressly  informed  said  partners  that  he 
was  buying  and  expected  to  use  said  engine  so  purchased  for 
the  purpose  of  running  and  operating  a  thresher,  and  that  he 
intended  to  use  it  for  such  purpose,  and  was  about  to  pur- 
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chase  it  with  a  view  to  such  use ;  that  said  partners  represented 
and  warranted,  for  themselves  and  on  behalf  of  said  Taylor 
Manufacturing  Company,  to  said  Basil  Kyler,  that  said  engine^ 
would  furnish  sufficient  pov/er  for  the  purpose  of  operating  and 
running  a  thresher;  that  said  engine  so  furnished  said  Basil 
Kyler  by  said  Shordan  and  Swann  was  not  an  eight-horse 
engine,  but  was  only  a  six-horse-power  engine ;  that  said  de- 
fect greatly  lessened  the  power  and  value  of  said  engine  for 
threshing  purposes,  for  which  it  was  purchased,  and  as  repre- 
sented by  said  partners,  to  wit,  in  the  sum  of  six  hundred 
dollars;  that  said  Basil  Kyler,  relying  on  the  representations 
and  warranty  of  said  partners  that  said  engine  would  furnish 
sufficient  power  to  run  and  operate  a  thresher,  undertook  to 
thresh  with  said  engine,  and  lost  much  valuable  time  and  ex- 
pended a  large  amount  of  money  in  testing  said  engine,  to  wit, 
three  hundred  dollars,  before  he  could  and  did  ascertain  the 
defects  in  said  engine,  and  that  it  would  not  perform  as  repre- 
sented by  said  partners ;  that  as  soon  as  he  discovered  the  de- 
fects in  said  engine  he  called  on  said  Shordan  and  Swan,  in- 
forming them  of  such  defects  and  requesting  them  to  remedy 
the  same,  but  they,  disregarding  their  said  contracts  and 
agreements,  refused  and  failed  to  remedy  said  engine,  to  de- 
fendant's damage  in  the  sum  of  three  hundred  dollars.  The 
answer  mentioned  particular  defects  in  the  engine  which  made 
it  run  too  slowly  and  caused  it  to  get  out  of  repair,  and 
alleged  that  the  material  used  and  the  workmanship  of  the 
engine  were  so  poor  that  the  engine  was  wholly  worthless,  etc. 
It  is  insisted  by  appellant's  counsel,  by  way  of  objection  to 
the  answer,  that  a  party  claiming  to  have  been  damaged  by 
breach  of  a  warranty  in  the  sale  of  goods  must  have  been  de- 
ceived by  the  warranty,  and  that,  in  a  pleading  based  on  a 
breach  of  an  express  warranty  as  to  the  quality  of  goods,  it 
must  be  alleged,  in  substance,  that  the  purchaser  was  induced 
by  the  warranty  to  make  the  purchase,  that  he  relied  upon 
the  warranty,  and  that  he  would  not  have  purchased  but  for  it. 
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The  subject  of  warranty  in  the  sale  of  goods  and  that  of 
deceit  or  fraudulent  representations,  are  in  some  respects 
closely  connected  and  are  frequently  discussed  together,  some- 
times in  terms  not  sufficiently  guarded. 

Such  a  warranty,  while  it  is  collateral  to  the  principal  pur- 
pose of  the  contract,  is  a  part  of  the  contract.  It  enters  into 
the  contract  of  sal^  as  an  element  upon  which  the  minds  of 
the  contracting  parties  unite  and  as  a  part  of  the  consideration 
for  the  purchase.  The  action  or  defence  based  upon  the 
breach  of  an  express  warranty  is  founded  upon  an  express 
contract,  and  not  upon  deceit ;  and  the  question  of  the  intent 
of  the  parties  is  involved  as  in  actions  on  contracts  generally. 
Defects  known  to  the  buyer  may  sometimes  be  excluded  from 
a  warranty,  which  are  covered  by  its  general  terms,  because 
they  can  not  be  presumed  to  have  been  intended  by  the  parties 
to  be  insured  against.  But  whatever,  under  the  circumstances, 
the  parties  can  be  said  to  have  intended  by  their  contract,  to 
that  will  the  seller  be  held,  as  to  other  lawful  engagements ; 
and  it  is  not  necessary  to  the  buycr^s  recovery  that  he  should 
have  been  deceived.  2  Schouler  Pers.  Prop.  351.  It  is  not 
necessary  that  it  sliould  be  true  that  the  buyer  would  not  have 
purchased  but  for  the  warranty.  If,  in  addition  to  the  simple 
transfer  of  the  property,  he  can,  for  the  same  price  or  for  a 
greater  price,  obtain  the  seller's  engagement  to  insure  th<' 
quality  of  the  goods,  such  engagement  goes  with  the  goods  as 
a  part  of  the  consideration,  and  tlie  buyer  is  entitled  to  the 
benefit  of  his  bargain  in  tliis  regard,  whetlier  he  would  or 
would  not  have  bought  the  goods  without  this  additional  con- 
sideration. 

Nor  is  it  necessary  that  the  warranty  should  constitute  an 
inducement  to  the  buyer,  or  that  he  should  rely  upon  it,  other- 
wise than  in  contracts,  generally,  one  party  is  induced  by,  and 
relies  upon,  the  engagements  of  the  other  contracting  party. 
In  a  pleading  based  upon  a  breach  of  such  a  warranty,  if  the 
warranty  be  sufficiently  shown  to  have  entered  into  the  con- 
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tract  as  an  intended  element  thereof,  and  as  a  part  of  the  con- 
sideration for  the  purchase,  it  is  not  necessary,  any  more  than 
in  other  suits  on  contracts,  to  allege  reliance  of  the  buyer  upon 
the  warranty.  Appellant's  objection  to  the  answer  is  not 
well  taken.  See  McClare  v.  Jeffrey ,  8  Ind.  79;  Hoffa  v. 
Hoffinan,  Si  Im\,  172;  Jones  v.  Quick,  28  Ind.  125;  Roaev, 
HurJeif,  39  Ind.  77;  Booker  y.  Goldsburough,  44  Ind.  490; 
First  National  Bank  v.  Grindstaff,  45  Ind.  158 ;  Boioman  v. 
Ciemmery  50  Ind.  10. 

The  causes  stated  in  the  motion  for  a  new  tridl  were,  that 
the  verdict  was  not  sustained  by  sufficient  evidence,  that  it  was 
contrary  to  law,  and  that  the  court  erred  in  admitting  certain 
testimony,  and  in  giving  certain  instructions  to  the  jury. 

The  evidence  showed  that  Shordan  and  Swann  were  part- 
ners in  the  business  of  selling  agricultural  implements,  engines 
and  threshers,  at  Fort  Wayne,  and  were  agents  of  said  Taylor 
Manufacturing  Company;  that  Swann  visited  Basil  Kyler  at 
his  residence  near  Columbia  City,  on  the  5th  of  December, 
1877,  and,  after  conversation  between  them,  the  latter  signed 
in  duplicate  an  instrument  written  by  the  former  and  addressed 
to  said  company,  one  copy  of  which  was  kept  by  Basil  Kyler, 
the  other  being  taken  by  Swann.  By  this  instrument  Basil 
Kyler  directed  said  company  to  ship  to  him,  in  care  of  said 
Shordan  and  Swann,  one  eight-horse  Boss  Clipper  engine, 
which  he  agreed  to  receive  subject  to  the  condition  of  the 
warranty  printed  as  a  part  of  said  order ;  and  he  agreed  to  pay 
to  the  order  of  said  company  notes  for  certain  sums  specified, 
due  at  certain  dates  mentioned,  to  be  made  payable  to  said 
company ;  and  in  said  instrument  it  was  stated  that  said  ma- 
chinery was  ordered,  purchased  and  sold  subject  to  a  warranty 
that  it  was  built  in  a  workmanlike  manner,  of  good  materials, 
and,  with  proper  management  and  careful  usage,  would  do  as 
much  and  as  good  work  as  any  machine  of  its  class  in  the 
United  States,  certain  conditions  being  added  as  to  following 
directions  of  the  manufacturers  in  the  use  of  the  machine,  and 
as  to  giving  notice  of  defects. 
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Soon  after  the  execution  of  this  instrument,  and  without 
any  subsequent  communications  between  the  parties  on  the 
subject,  so  fiir  as  appears,  Basil  Kyler  received  the  engine,  and 
then,  on  the  18th  of  December,  1877,  executed  his  notes  for 
the  price  of  the  engine,  said  notes  having  been  prepared  by 
said  partners,  who,  by  a  man  who  went  to  start  the  engine, 
sent  them  to  Basil  Kyler  for  signing,  the  note  sued  on  being 
one  of  them.  Said  company  was  then  indebted  to  said  agents, 
who  caused  the  note  sued  on  to  be  made  payable  to  said  firm 
and  kept  it  to  apply  on  said  indebtedne.js,  and  afterward,  on 
settlement  with  said  company,  accounted  for  said  note. 

At  the  time  of  the  sale  the  engine  was  the  projKjrty  of  said 
company,  and  was  in  possession  of  said  firm  as  agents.  At 
the  time  of  said  visit,  Basil  Kyler  was  acquainted  with  said 
Swann.  In  the  conversation  between  them  on  this  occasion, 
before  the  preparation  and  signing  of  said  instrument,  or  order, 
Kyler  told  Swann  that  he  wanted  an  eight-horse  engine,  to 
thresh  with.  Swann  said  he  had  just  what  Kyler  wanted; 
that  it  was  light  to  move,  and  would  do  the  business  he 
wanted  ;  that  it  would  thresh.  In  his  testimony  Basil  Kyler 
said,  "  I  told  him,  as  I  was  acquainted  with  him ;  I  told  him 
1  had  a  Three  River  machine,  thirty-inch  cylinder,  that  he 
was  acquainted  with  the  separator  and  that  he  had  sold  it ; 
and  he  said  it  would  run  it;  that  the  engine  wds  of  sufficient 
capacity  and  would  run  the  separator,  and,  if  I  bought  it,  he 
would  warrant  it  to  do  so.'* 

Appellant  introduced  the  written  instrument  in  evidence, 
and  contended  in  the  trial  court  and  insists  here  that  all  prior 
oral  negotiations  between  the  parties  were  merged  in  that  in- 
strument, and  that  such  oral  negotiations  could  not  properly 
be  admitted  or  considered  to  establish  the  contract  alleged  in 
the  answer. 

The  instrument  contained  the  terms  of  the  warranty,  as  be- 
tween said  company  and  the  purchaser.  If,  in  all  negotiations 
before  and  at  the  time  of  the  signing  of  said  instrument,  Swann 
was  acting  and  speaking  solely  as  the  agent  of  the  company 
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to  which  the  writing  was  directed,  and  there  was  no  contract 
'except  that  made  with  the  company  through  him  as  agent,  the 
oral  negotiations  between  the  purchaser  and  the  agent  as  such 
were  inadmissible  to  prove  the  warranty ;  for  the  writing  must 
then  be  regarded  as  embodying  the  terms  of  the  warranty. 

An  agent  may  bind  himself  personally,  although  the  con- 
sideration move  to  his  principal,  and  the  agent's  want  of  in- 
terest in  the  transaction,  except  as  agent,  be  known  to  the 
other  contracting  party.     Crum  v.  Boyd,  9  Ind.  289. 

If,  in  consideration  of  the  purchase-price  which  the  appel- 
lees agreed  to  pay  for  the  engine,  whether  to  the  company 
alone,  or  in  part  to  the  company  and  in  part  to  the  agents,  the 
latter  separately  agreed  on  their  own  behalf  to  warrant  the 
engine,  a  breach  of  their  warranty  would  be  a  good  defence 
in  an  action  brought  by  them  on  the  note  made  to  them. 

The  evidence  objected  to  was  admitted,  and  the  court,  in 
the  instructions  objected  to,  directed  the  attention  of  the  jury 
thereto,  upon  the  theory  that  if  the  purchaser  was  induced  to 
make  the  note  in  suit,  wholly  or  in  part  by  the  separate  and 
distinct  warnmty  of  said  firm,  made  upon  a  sufficient  consid- 
eration, damage  arising  from  the  breach  of  such  separate  war- 
ranty might  be  shown  and  considered  in  defence. 

If  there  was  any  evidence  tending  to  prove  such  a  separate 
warranty,  it  was  not  error  to  admit  it,  and  the  instructions 
were  right;  and  the  verdict /)an  not  be  disturbed  on  the  evi- 
d(»nce.  There  was  evidence  of  an  oral  warranty  in  some  re- 
spects more  particular  in  its  terms  than  that  expressed  in  the 
writing.  The  character  in  which  Swann  made  this  oral  stip- 
ulation was  a  (juestion  of  fact. 

We  think  that,  under  the  issues,  it  was  not  error  to  admit 
the  evidence  and  to  permit  the  jury  to  consider  whether  the 
oral  stipulations  were  made  by  Swann  solely  in  his  character 
of  agent,  or  on  behalf  of  his  firm  to  bind  it  separately  ;  and  if 
the  jury  could  be  permitted  to  consider  this  question  theii 
solution  thereof  must  be  conclusive. 

The  theory  on  which  the  evidence  was  admitted  and  sub- 
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mitted  to  the  jury  was  not  erroneous,  and,  while  the  evidence 
as  it  appears  in  the  record  may  not  seem  strongly  to  sustain* 
the  result,  we  think  that  result  should  not  be  disturbed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgnuuit  be  affirmed,  at  appellant's  costs. 


Xo.  9822. 

Catteulix  kt  al.  v.  The  City  of  Frankfort. 

CorNTY  Commission i:iis. —  Quorum.— Two  lueinbers  of  a  board  of  county 
coiuQiisiiioners  are  a  quorum  witli  power  to  act,  under  the  provibions  of 
section  5731,  K  S.  1881. 

CiTiE^.  — A nnexatio a  of  Territory, —  y<tticc. — Stdtufe  Construetl. — Notice  of  ii 
petition  to  the  county  board  for  the  annexation  of  unphitted  territory 
to  a  city,  under  section  31%,  Ii.  8. 1881,  is  sufficient  if  given  thirty  days, 
excludin;;  tlie  fii-^t  day  and  countinir  the  hist  one,  and  the  signature  (»f 
the  city  ch*rk,  attotcdby  the  city  attorney,  is  a  Ruflicient  signing,  whero 
it  is  aLso  sliown  that  the  common  council  directed  the  notice  to  be  given. 

Same. —  Bonndnrif  in  Petition  atul  A'fVjVf. —  Desrription. —  Varitinre. — Such 
notice  gave  a  line  of  the  territory  to  be  annexed,  from  a  certain  point 
on  a  certain  road, "  with  said  road  north  24 J°  west,  121)5  feet  to,"  etc.;  the 
petition  described  the  line  in  the  same  words  save  the  course,  which  it 
gave  as  "  north  24  J°  west." 

Held  no  variance,  the  monuments  given  in  both  fixinj^  the  course  definitely. 

Same. — A  petition  for  such  annexation  is  not  faulty  because  it  excepts 
from  its  prayer  platted  territory  within  the  lines  of  a  larger  territory  de- 
scribed, nor  lx?cause  the  territory  sought  to  ])e  annexed  is  composed  of 
separate  tracts,  some  of  which  do  not  adjoin  thcexi.sting  city  boundary, 
if  they  do  adjoin  each  other. 

Same. — Decision  of  County  Board. — The  sufficiency  of  reasons  for  annexa- 
tion stated  in  such  petition  must  be  left  to  the  tribunal  acting  upon  it, 
using  a'sound  discretion.  That  the  inhabitants  enjoy  the  advantages  of 
city  government  and  institutions,  and  ought,  therefore,  to  share  its  bur- 
dens; that  its  highways  should  be  properly  graded  and  improved;  that 
drainage  may  be  provided,  and  the  like,  are  sufficient. 

Same. — Evidence. — That  some  of  the  owners  of  the  propos^  teridtory,  not 
remonstrants,  had,  four  months  before  the  presentation  of  the  petition, 
given  their  written  consent  to  the  proposed  annexation,  is  not  ma* 
terial,  nor  is  it  proper  evidence  for  the  remonstrants,  on  the  hearing  of 
such  a  petition,  when  a  number  of  other  owners  have  refused. 


87 

45 

187 

297 

87 

"46 

142 

467 

143 

»17 

87 

4S 

145 

t>3Si 

87 

46 

150 

153 

\fXi 

608 

150 

671 

162 

678 

87      4S 

46  SUPREME  CXDURT  OF  INDIANA, 

Catterlin  etoL  v.  The  City  of  Frankfort. 

• 

Jury. — Misconduct. — A  jocose  remark  of  a  juror,  trying  such  a  cause,  to  ao 
owner  of  territory  sought  to  be  annexed,  "  Do  you  want  that  territory 

'  brought  into  the  corporation  ?  "  which  was  answered  '*  No,"  is  not  such 
misconduct  as  should  set  aside  a  verdict  for  annexation. 

Record. — Signing  EfUriea, — That  entries  were  not  signed  until  vacatioD 
after  the  term,  does  not  make  tlie  judgment  Toid,  it  being  merely  an 
irregularity.  Whether  such  judgment  could  be  enforced  until  read  and 
signed  in  open  court,  quoere? 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims  and  J.  C.  Suit,  for  appellants. 

0.  E.  Brumbaugh  and  A.  E.  Paige,  for  appellee. 

Franklin,  C. — This  is  a  proceeding  on  the  part  of  appel- 
lee to  annex  certain  territory  and  include  it  within  its  cor- 
porato  limits.  The  territory  sought  to  be  annexed  is  not 
platted  into  town  lots  and  a  record  made  thereof.  The  ap- 
plication is  therefore  made  to  the  board  of  commissioners  of 
the  county.  Appellants  appeared  before  the  board  and  moved 
to  set  aside  the  notice,  which  was  ov^erruled.  They  then 
moved  to  strike  out  parts  of  the  petition,  which  was  overruled. 
They  then  filed  a  demurrer  to  the  petition,  which  was  also 
overruled.  They  then  filed  a  remonstrance.  A  trial  was  had, 
which  resulted  in  a  finding  and  judgment  for  appellee.  Ap- 
pellants appealed  to  the  circuit  court,  where  they  moved  to 
have  the  plat  made  more  specific,  to  dismiss  the  cause,  and 
strike  out  the  notice,  all  of  which  were  overruled.  They  then 
filed  a  demurrer  to  the  petition,  which  was  also  overruled. 
Proper  exceptions  were  taken  to  all  of  said  rulings.  There 
was  a  trial  by  jury,  verdict  for  the  plaintiff,  and  over  motions 
for  a  new  trial  and  in  arrest  of  judgment,  judgment  was  ren- 
dered for  appellee. 

Appellants  Catterlin  and  Pence  appealed  to  this  court,  and 
have  assigned  the  following  errors: 

1st.  Overruling  motion  to  dismiss  cause. 

2d  and  3(f.  Insufficiency  of  the  petition. 

4th.  Overruling  motion  for  a  new  trial. 

5th.  Overruling  remonstrants'  motion  for  a  new  trial. 
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6th.  Overruling  motion  in  arrest  of  judgment. 

7th.  Overruling  remonstrants^  motion  for  a  new  trial. 

8th.  The  judgment  was  not  signed  in  term. 

9th.  Overruling  demurrer  to  petition. 

Under  the  first  specification  of  errors,  it  is  insisted  by  ap- 
pellants that,  as  the  record  shows  that  when  the  commis- 
sioners acted  upon  the  petition  there  were  but  two  of  them 
present,  the  board  had  no  jurisdiction  to  act  in  the  premises. 
We  do  not  think  this  position  is  correct.  The  1st  section  of 
the  78th  chapter,  1  R.  S.  1876,  p.  348,  expressly  provides, 
"That  there  shall  be  organized  in  each  county  in  this  State 
a  board  of  commissioners  for  transacting  county  business,  to 
consist  of  three  qualified  electors,  any  two  of  whom  shall  be 
competent  to  do  business.^'  This  has  been  the  rule  of  action 
ever  since  the  passage  of  the  act  of  June  17th,  1852,  for  the 
organization  of  county  boards;  and  upon  general  principles  a 
majority  constitutes  a  quorum  to  do  business,  unless  a  greater 
number  is  required.  Second  clause,  section  1,  2  R.  S.  1876, 
p.  315. 

It  is  next  insisted  that  the  notice  was  not  published  for  a 
sufficient  length  of  time;  that  in  computing  fhe  time  both 
the  first  and  last  day  should  be  excluded.  The  statute  pro- 
vides that  the  common  council  shall  give  thirty  dpys'  notice 
of  the  intended  petition.  1  R.  S.  1876,  p.  311,  section  85. 
Excluding  the  first  day,  if  the  last  day  is  included  in  the 
enumeration,  the  notice  is  in  time,  and  we  think  itshoqld  be. 
In  the  case  of  Towell  v.  Hollwer/,  81  Ind.  154,  after  a  review 
of  the  cases  in  this  court,  the  following  language  was  used : 
"And  as  this  rule  has  been  established  in  all  cases  provided 
for  in  the  code,  it  should  be  made  uniform  in  all  eases,  except 
where  otherwise  expressly  provided  for  by  the  language  used.'' 
See  authorities  therein  cited.  We  do  not  think  the  language 
used  in  this  statute  requires  the  exclusion  of  the  last  day. 

It  is  further  claimed  that  the  notice  was  insufficient,  be- 
cause it  was  only  signed  by  the  city  clerk  and  attested  by  the 
city  attorney.     We  think  this  is  sufficient  to  show  that  the 
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common  council  authorized  the  notice  to  be  given,  and  that 
it  was  their  notice,  the  same  as  if  it  had  been  signed  in  their 
corporate  name.  The  record  shows  that  the  clerk  gave  the 
notice  by  the  direction  of  the  common  council. 

The  notice  is  further  objected  to  for  the  reason  of  a  vari- 
ance in  the  descrij)tion  of  the  lands  sought  to  be  annexed,  as 
contained  in  the  notice,  with  the  description  as  contained  in 
the  petition.  In  the  petition  the  part  complained  of  is  as  fol- 
lows: "Thence  east  980  feet  to  the  east  side  of, the  Frank- 
fort and  Kirklin  road  ;  thence  with  said  road  north  24  J°  west, 
1,295  feet  to  a  point,''  etc.  The  same  description  of  this  part 
of  the  line  occurs  in  the  notice,  except  24^^  instead  of  24 J, 
the  difference  of  i^  for  the  distance  of  1,295  feet.  Under  the 
description  given  in  this  case  the  variance  is  immaterial. 
There  is  a  fixed  point  at  the  beginning  of  this  distance,  and 
a  public  highway  oti  a  straight  line  along  the  entire  distance 
to  a  fixed  point  established  by  the  section  corner  conmion  to 
sections  19,  11,  14  and  15,  according  to  the  Congnessional 
suryeys;  hence  the  whole  of  that  part  of  the  boundary  is  so 
definitely  fixed  by  monuments  that  it  can  not  be  affected  or  in 
any  way  changed  by  the  variations  of  the  magnetic  needle  at 
different  times.  Slight  variations  in  the  course  may  occur  in 
the  use  of  the  needle  upon  different  days,  or,  possibly,  in  dif- 
ferent hours  upon  the  same  day.  But  wdien  a  line  is  run 
straight  from  one  fixed  point  to  another  fixed  point,  the  var- 
iations of  the  needle  can  not  change  the  course. 

The  petition  is  objected  to  for  the  reason  that  it  excepts, 
out  of  the  territory  within  the  bounds  described  for  annex- 
ation, the  several  additions  of  George  A.  Smith,  Catterlin  & 
Southard,  Josiah  M.  Leeds  and  D.  P.  Pence,  "and  set  out  a 
full  description  .of  each  of  them." 

Accgrding  to  the  plat  contained  in  the  transcript  as  an  ex- 
hibit accompanying  the  petition,  the  additions  of  Leeds,  Pence, 
and  Catterlin  &  Southard  lie  contiguous  to  the  present  cor- 
porate limits  of  the  city,  and  could  be  annexed  by  a  resolu- 
tion of  the  common  council.  But  the  addition  of  Smith  does 
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not  He  contiguous ;  there  is  intervening  territory  asked  by  the 
petition  to  be  annexed  bet\veen  it  and  the  present  corporate 
limits;  this  last  named  addition  could  not  be  annexed  by  a 
resolution  of  the  common  council  until  after  said  intervening 
territory  had  been  annexed.  Leeds*  and  Ponce's  additions 
are  north  of  the  city,  and  extend  from  the  present  corporate 
limits  to  the  proposed  annexation  boundary  line.  Catterlin  & 
Southard's  addition  lies  east  of  the  city,  and,  while  it  is  con- 
tiguous to  tlie  present  corporate  limits  of  the  city,  it  does  not 
extend  east  to  the  proposed  annexation  boundary  line,  but  there 
is  intervening  territory  between  it  and  the  proposed  annex- 
ation boundary,  which  the  petition  asks  to  be  annexed.  Smith's 
addition  lies  south  of  the  city,  and  is  not  contiguous  to  the 
present  corporate  limits,  but  has  territory  intervening,  which 
is  asked  to  be  annexed.  By  sec.  84  of  the  act  approved 
March  14th,  1867  (1  R.  8.  1876,  p.  266),  and  sec.  3195  of  the 
revision  of  1881,  it  is  provided  that  "Whenever  there  shall 
be  or  may  have  been  lots  laid  off  and  platted  adjoining  such 
city,  and  a  record  of  the  same  is  made  in  the  recorder's  office 
of  the  proper  county,  the  common  council  may,  by  a  resolution 
of  the  board,  extend  the  boundary  of  such  city  so  as  to  include 
such  lots."  The  85th  section  of  the  act  of  1867  (the  3196th 
section  of  R.  8.  1881)  provides  that  "If  any  city  shall  desire 
to  annex  contiguous  territory  not  laid  off  in  lots,  and  to  the 
annexation  of  which  the  owner  will  not  consent,  the  common 
council  shall  present  to  the  board  of  county  commissioners  a 
petition  setting  forth  the  reasons  for  such  annexation,  and,  at 
the  same  time,  present  to  such  board  an  accurate  description, 
by  metes  and  bounds,  accompanied  with  a  plat  of  the  lands 
or  territory  proposed  or  desired  to  be  annexed  to  such  city. 
The  common  council  shall  give  thirty  days'  notice,  by  publi- 
cation in  some  newspaper  of  the  city,  of  the  intended  petition, 
describing  in  such  notice  the  territory  sought  to  bo  annexed." 
The  succeeding  section  provides  for  the  action  of  the  board 
upon  the  petition.  Under  these  provisions  of  the  statute,  if 
Vol.  87,- 
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we  understand  appellants'  brief,  their  position  is  that  no  part 
of  the  territory  included  in  the  annexation  boundary  lines  can 
be  annexed  unless* it  is  all  annexed ;  and  in  support  thereof 
we  are  referred  to  the  case  of  Citi/  of  Peru  v.  Bearss,  55  Ind, 
576.  The  question  in  that  case  was  wiiether  the  board  of 
commissioners  had  the  power  to  grant  the  prayer  of  the  peti- 
tions in  part  and  reject  it  in  part — whether  they  could  annex 
a  part  of  the  territory  asked  for  and  leave  out  a  part  asked  to 
be  annexed.  This  court  held  that  the  commissioners  had  no 
such  powers;  but  no  such  question  as  that  is  presented  in  thi» 
case.  Here  the  petitioners  did  not  seek  to  annex  these  addi- 
tions, and  expressly  excepted  them  from  annexation.  The- 
petition  is  further  objected  to  for  the  reason  that  the  territory 
sought  to  be  annexed  is  divided  into  a  large  number  of  sepa- 
rate tracts,  parcels  or  lots  of  land,  and  that  each  one  of  thent 
does  not  lie  contiguous  to  the  present  corporate  limits  of  the 
city;  that  the  additions  excepted  from  annexation  lie  betweea 
flie  present  corporate  limits  and  some  of  the  territory  sought, 
to  be  annexed. 

In  the  case  of  City  of  Evansmlh  v.  Page,  23  Ind.  525,  it 
was  held  by  this  court,  that  where  several  pieces  of  platted 
territory  do  not  all  adjoin  a  city,  but  adjoin  one  another,  and 
one  of  them  adjoins  the  city,  they  may  all  be  annexed  at  the* 
same  time.  It  is  said  in  the  opinion  in  that  case  that  "These 
several  pieces  of  platted  territory  did  not  all  adjoin  Lamasco^ 
but  they  all  adjoined  one  another,  and  one  of  them  adjoined 
Lamasco.  If  all  this  territory  had  been  laid  off  into  lota,  etc.^ 
we  have  no  doubt  the  whole  could  have  been  annexed  by  one 
resolution.  The  statute  must  receive  a  reasonable  construc- 
tion. To  confine  the  power  given  to  cases  where  all  the  lots* 
adjoined,  would  be  absurd.  It  would  compel  the  annexing 
town  to  act  upon  only  one  tier  of  lots  at  a  time,  and  a  street 
being  reached,  they  could  go  no  further.  The  object  of  the 
Legislature  clearly  was  to  enable  contiguous  territory  laid  off  % 
into  lots  to  be  annexed,  and  a  fair  construction  of  the  act  re- 
quires that  effect  to  be  given  to  it."     To  hold  otherwise  "  is 
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but  a  play  with  words,  in  disregard  of  the  purpose  and  spirit 
of  the  statute." 

The  above  construction  of  the  statute  in  relation  to  the 
common  council  annexing  territory  by  resohition  we  think 
equally  applicable  to  proceedings  before  the  board  of  com- 
missioners for  the  annexation  of  territory,  and  that  it  is  not 
necessary  that  each  one  of  the  subdivisions  of  the  territory 
sought  to  be  annexed  should  be  contiguous  to  the  present 
corporate  limits  of  the  city,  but  that  it  is  sufficient  if  one  of 
them  be  contiguous  to  the  city,  and  the  others  be  contiguous 
to  that  by  being  contiguous  to  each  other.  But  it  is  insisted 
that  as  Catterlin  &  Southard's  and  Smith's  additions  intervene 
between  a  part  of  the  territory  sought  to  be  annexed  and  the 
present  corporate  limits  of  the  city,  that  portion  of  said 
territory  can  not  be  annexed  before  the  additions  have  been 
annexed.  Catterlin  &  Southard's  addition  consists  of  one  tier 
of  town  lots,  eight  in  number,  extending  from  the  eastern  line 
of  the  present  corporate  limits  of  the  city  eastward  to  within 
some  300  feet  of  the  eastern  boundary  line  of  the  proposed 
annexation.  The  territory  north  and  south  of  this  addition 
lies  contiguous  to  the  city,  and  contiguous  to  said  territory 
on  the  north  and  south,  which  lies  eastof  said  addition.  That 
makes  this  part  of  the  territory  which  lies  east  of  said  addi- 
tion contiguous  to  territory  which  is  contiguous  to  the  city 
and  sought  to  be  annexed,  and  brings  it  within  the  rule  of 
construction  laid  down  in  the  case  of  City  of  Evaiiaville  v.  PagCy 

supra. 

As  to  Smith's  addition,  it  is  a  tier  of  town  lot^,  five  in 
number,  and  extending  north  and  south,  along  the  eastern 
line  of  the  proposed  annexation.  The  territory  north  of  it  is 
contiguous  to  the  present  city  limits;  the  territory  west  of  it 
is  contiguous  to  that  north  of  it,  and  the  territory  south  of 
it  adjoins  that  west  of  it.  Each  parcel  adjoins  another, 
^and  is  thereby  contiguous  to  ihe  present  corporate  limit*)  of 
the  city.  This  addition  could  not  be  annexed  by  resolution 
of  the  common  council,  nor  by  proceedings  before  the  board 
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of  commissioners,  because  it  had  been  platted  and  the  plat  re- 
corded. The  petition  is  further  objectcnl  to  for  the  alleged 
cause  of  the  insufficiency  of  the  reasons  stated  for  annexation. 
The  statute  does  not  prescribe  what  reasons  shall  be  set  forth, 
and  their  sufficiency  is  necessarily  lefl  to  the  sound  discretion 
of  the  authority  passing  upon  the  petition. 

The  reasons  stated  in  this  petition  are  as  follows: 

1st.  That  the  persons  residing  on  said  territory  have  all  the 
advantages  of  the  city  government  and  its  various  institutions, 
and  ought  to  share  in  its  burdens. 

2d.  That  the  present  corporate  limits  are  very  irregular, 
and  should  be  made  more  uniform,  in  order  that  the  burden 
of  taxation  could  be  more  equally  applied. 

3d.  There  is  a  permanent  grade  established  in  said  city  for 
the  improvement  of  her  public  highways,  and  that  it  is 
necessary  that  the  aforesaid  territory  be  annexed  in  order  that 
a  uniform  grade  may  be  established,  and  the  territory  laid 
out  and  platted  to  correspond  with  the  grade  and  plat  of  the 
present  incorporated  city,  where  permanent  and  valuable  im- 
provements are  to  be  made. 

4th.  That  said  territory  should  be  annexed  in  order  that 
there  may  be  some  means  for  the  proper  improvement  of 
highways  therein. 

6th.  Because  the  public  convenience  and  health  require  that 
said  territory  should  be  under  the  jurisdiction  of  said  city, 
that  the  same  may  be  properly  drained  by  substantial  surface 
drainage  and  sewerage. 

6th.  Because  said  territory  is  thickly  populated,  and  it  is 
necessary  that  said  city  should  have  jurisdiction  over  the  same 
to  enforce  ordinances  for  the  protection  of  property  and  the 
persons  of  the  citizens  of  said  territory. 

7th.  Because  it  is  necessar\',  in  order  to  foster  and  encourage 
the  growth  and  prosperity  of  said  city,  that  said  t<5rritory 
should  be  annexed. 

In  the  case  of  Elston  v.  Board,  etc,,  of  Crawfonhville,  20 
Ind.  272,  similar,  though  not  so  full,  reasons  were  held  to  be 
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sufficient.  In  the  case  of  Stilz  v.  City  of  Indianapolis,  55  Ind. 
515;  a  petition  stating  similar  reasons  was  held  gQod,  though 
in  that  case  no  objection  appears  to  have  been  made  to  the  suf- 
ficiency of  the  reasons  stated.  We  think  the  reasons  stated 
in  this  petition  entirely  sufficient,  and  they  certainly  are  nu- 
merous enough.  There  was  no  error  in  overruling  the  de- 
murrer to  the  petition  and  the  motion  to  dismiss  it. 

The  85th  section  of  the  statute,  »upra,  also  provides  that 
"the  limits  of  any  city  may  be  extended  over  any  lands  or 
contiguous  territory,  by  the  consent  of  the  owner  thereof  in 
writing  and  a  resolution  of  the  common  council,  passed  by  a 
two-thirds  vote,  extending  the  limits  of  such  city  over  such 
lands  or  territory,  which  written  consent  and  resolution  shall 
be  entered  at  length  in  the  records  of  said  city." 

Under  this  provision  of  the  statute,  the  thirty-fifth  reason 
for  a  new  trial  alleges  that  the  court  erred  in  refusing  to  al- 
low remonstrants  to  introduce  in  evidence  the  written  con- 
sents of  a*number  of  the  owners  of  territory  included  in  the 
petition  for  annexation,  which  had  been  procured  in  Novem- 
ber, 1880,  to  be  used  in  a  former  proceeding  for  annexation 
then  pending  before  the  common  council.  The  present  pro- 
ceeding was  commenced  in  March,  1881.  These  were  not 
written  consents  in  the  present  case,  and  no  offer  was  made  to 
file  such  consents  in  this  case.  This  is  not  a  proceeding  to 
annex  by  resolution  of  the  council,  but  by  order  of  the  board 
of  commissioners,  and  if  consents  had  been  filed  in  this  case 
they  could  have  affected  the  question  of  costs  only  as  to  those 
filing  them,  and  could  not  have  benefited  the  remonstrants. 
We  can  not  see  that  they  had  any  interest  in  the  question,  or 
that  it  could  have  availed  them  anything  to  have  made  the 
proof.  The  jurisdiction  of  the  board  of  commissioners  was 
not  dependent  upon  any  action  that  the  common  council  had 
taken  in  a  previous  proceeding  for  annexation,  but  upon  the 
petition  and  the  necessary  steps  taken  in  the  case  pending  be- 
fore them.  There  was  no  error  in  excluding  this  evidence. 
We  can  not  see  that  appellants  have  any  right  to  complain 
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that  the  necessary  or  proper  steps  were  not  taken  to  procure 
and  file  wriUen  consents  in  this  case,  unless  they  themselves 
had  so  consented,  and  all  the  others  were  willing  to  do  like- 
wise. The  proof  shows  that  a  large  number  of  those  resid- 
ing and  owning  real  estate  within  the  limits  proposed  to  be 
annexed,  refused  to  give  their  written  consent  to  annexation, 
and  none  were  signed  or  filed,  or  ofiered  to  be  filed. 

Under  the  motion  for  a  new  trial  it  is  also  insisted  by  ap- 
pellants that  the  court  erred  in  giving  the  following  instruc- 
tions to  the  jury : 

"  It  IS  not  necessary  that  all  the  owners  of  the  territory 
proposed  to  be  annexed  would  not  give  their  consent  in  writ- 
ing to  the  city  for  the  annexation  of  such  territory.  It  is 
sufficient  upon  this  point  if  a  part  of  such  owners  would  not  so 
^consent."  The  court  also  further  instructed  the  jury,  that  "the 
fact  that  certain  owners  of  real  estate  within  the  territory 
sought  to  be  annexed  may  have,  previous  to  the  commence- 
ment of  this  cause,  consented  in  writing  that  their  lands  might 
be  annexed,  is  no  reason  of  itself  why  the  annexation  should 
not  be  made,  if  there  were  others  owning  land  in  said  terri- 
tory, and  who  would  not  consent.'' 

The  above,  included  in  the  thirty-six  instructions  objected 
and  excepted  to,  are  pointed  out  as  being  erroneous ;  and  it 
is  insisted  that  these  instructions  are  in  violation  of  the 
letter  of  the  statute,  for  the  reason  that  both  the  words  "ter- 
ritory" and  "owner"  are  used  in  the  singular  number,  and 
that  the  court  had  no  jurisdiction  of  the  territory  of  any  one 
who  was  willing  to  consent,  in  writing,  to  the  annexation  of 
his  territory.  Section  798,  2  R.  S.  1876,  p.  314,  provides 
that  "words  importing  the  singular  number  only,  may  also  be 
applied  to  the  plural  of  persons  and  things."  See,  also,  the 
case  of  Garrigus  v.  Board  of  Commimonerfi,  etc.,  39  Ind.  66. 

The  statute  is  to  have  a  reasonable  construction,  and  is  to 
be  governed  by  the  obvious  meaning  and  import  of  the  terms 
used,  and  the  words  are  to  bo  taken  in  their  plain,  or  ordinary 
and  usual  sense.     2  R.  S.  1876,  p.  315, 1st  clause  of  section  1 ; 
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€rreen  v.  Check,  5  Ind.  105 ;  Woodjill  v.  Town  of  Greensburgh, 
18  Ind.  203.  It  is  not  shown  that  the  persons,  who  it  is 
claimed  had  consented  to  a  former  proceeding  for  annexation, 
or  might'be  willing  to  consent  to  this,  owned  land  contigu- 
ous to  the  present  corporate  limits  of  the  city,  and  contiguous 
to  each  other,  so  that  the  territory  owned  by  them  could  be 
annexed  by  resolution  of  the  common  council. 

We  think,  therefore,  that  a  reasonable  construction  of  the 
statute  gives  the  board  of  commissioners  jurisdiction  over  all 
the  territory  sought  to  be  annexed,  in  one  application,  with- 
out having  to  resort  to  a  multiplicity  of  suits. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
the  8th  instruction  asked  by  the  appellants,  which  is  the  con- 
verse of  the  above  ones  given.  No  additional  objection  to 
the  ruling  on  this  instruction  has  been  pointed  out,  and  we 
-see  no  reasonable  objection  to  the  refusal  to  give  it. 

It  is  also  claimed  that  the  court  erred  in  giving  the  follow- 
ing instruction :  ^ 

"  It  is  not  necessary  that  every  tract  or  parcel  of  land  con- 
itained  in  the  territory  proposed  to  he  annexed  should  be  con- 
tiguous to  the  city  limits.  It  is  sufficient  upon  this  point  if 
j»omc  of  such  tracts  or  parcels  of  land  are  contiguous  to  the 
boundary  of  the  city,  and  the  tracts  and  parcels  of  land  com- 
prising such  territory  are  contiguous  to  each  other." 

This  instruction  is  in  accordance  with  the  rule  laid  down 
by  this  court  in  the  case  of  Oity  of  Evamville  v.  Page,  supra. 
The  other  instructions  given  and  refused  are  only  named  and 
referred  to  by  appellants  in  their  brief,  without  pointing  out 
any  specific  objections  to  the  rulings  thereon.  We  have  not 
examined  them  for  the  purpose  of  hunting  out  whether  any 
real  objection  exists  to  them.  If  appellants  think  that  any 
such  objection  existed,  they  ought  to  have  pointed  out  in 
their  brief  such  objection. 

The  fifth  reason  stated  for  a  new  trial  is  misconduct  of  one 
of  the  jurors  trying  the  cause.  During  the  progress  of  the  trial, 
;the  jury  were  sent  out  to  view  the  situation  of  the  territory 
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proposed  to  be  annexed,  and,  while  so  engaged,  one  of  the 
jurors  asked  a  man  engaged  in  plowing  in  a  field  whether  he 
wanted  that  field  brought  into  the  corporation?  when  the 
man  answered,  "  No."  Forsythe,  the  man  in  the  field,  filed 
an  affidavit  that  the  juror  then  replied,  "Well,  I  guess  it  will 
be  in  the  corporation."  The  juror  filed  an  affidavit  that  he 
jocosely  asked  the  question,  and,  when  so  answered,  he  made 
no  reply  whatever ;  that  he  thought  no  more  about  it,  and  the 
matter  had  no  influence  upon  his  mind  or  action  as  a  juror. 
The  other  jurors  did  not  hear  it.  The  question  was  submitted 
to  the  court  upon  affidavits  and  counter  affidavits  filed  with 
the  oral  testimony  of  the  jurors.  We  see  no  sufficient  reason 
for  disturbing  the  ruling  of  the  court  thereon.  See  the  case  of 
Oarter  v.  Ford  Plate  Glass  Co,,  85  Ind.  180,  and  the  authorities^ 
therein  cited ;  DePriest  v.  State,  ex  rel.  Harris,  68  Ind.  569. 

The  evidence  clearly  tends  to  support  the  verdict  of  the 
jury,  and  the  verdict  is  not  contrary  to  law.  There  was  no 
error  in  overruling  the  motion  for  a  new  trial.  The  over- 
ruling of  the  demurrer  to  the  petition  sufficiently  decides  the 
question  as  to  the  overruling  of  the  motion  in  arrest  of  judg- 
ment. A  petition  correctly  held  good  on  demurrer  can  not 
be  held  bad  on  a  motion  in  arrest. 

The  fact  that  the  judge  may  not  have  signed  the  record  un- 
til in  July,  1881,  and  after  the  adjournment  of  the  court,  may 
have  been  an  irregularity,  but  did  not  affect  the  validity  of 
the  judgment.  The  statute  requires  the  record  of  the  pro- 
ceedings of  the  court  to  be  daily  signed  by  the  judge,  and  that 
no  execution  shall  issue  upon  any  judgment  or  decree  until 
the  record  has  been  so  signed ;  if  for  any  cause  it  has  not  been 
so  signed  during  the  term  at  which  the  proceedings  were  had^ 
it  may  be  afterwards  signed.  R.  S.  1881,  sees.  1330,  1331 ;. 
Griffith  V.  State,  36  Ind.  406 ;  Kent  v.  Fulleydove,  38  Ind.  522. 
While  the  judgment  is  irregular,  though  not  void,  for  the 
reason  that  it  was  .signed  by  the  judge  in  vacation,  it  may  be 
that  it  can  not  be  enforced  until  it  has  been  read  in  open  court 
by  the  clerk  and  signed  by  the  judge  in  terra,  though  it  i» 
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not  necessary  for  us  to  decide  this  question  in  this  case,  and 
we  do  not  decide  it. 

We  have  endeavored  to  jxamine  and  decide  all  the  questions 
presenteil  by  the  record  that  have  been  discussed  by  appellants 
in  their  brief,  and  we  find  no  available  error  in  this  record. 
The  judgment  of  the  court  below  ought  to  be  afiSrmed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  10,177. 

The  Danville  and  Big  Sandy  White  Lick  Gravel 

Road  Company  v,  Campbell. 

GbaveIj  Road. — Loeation. —  Public  Highway. — GourUy  Oommimonei'a. — Ap* 
propriaiion  c/  Laiid. — ToU- House, — Statule  Connlrued — A  turnpike  company 
organized  under  the  act  of  May  12th,  18")2,  1  R.  S.  1876,  p.  654,  R.  S. 
1881,  section  3624,  et  seq.,  which  locates  its  road  upon  a  public  highway 
by  virtue  of  an  order  of  the  county  commissioners,  acquires  no  right 
thereby  to  erect  upon  sach  highway  a  toll- house  and  other  structures 
without  the  consent  of  the  owner  of  the  land  over  which  the  highway 
passes,  or  without  appropriating  the  land  for  such  purpose  in  pursuance 
of  the  statute;  and  where  such  structures  are  tlius  erected  the  company 
is  liable  in  damages  to  the  owner  of  the  land,  and  the  buildings  may  be 
abated. 

From  the  Hendricks  Circuit  Court. 

J.  V.  Hadleiff  E.  G.  Hogate  and  R.  B.  Blake,  for  appellant. 

L.  M.  Campbdly  for  appellee. 

Best,  C. — ^The  appellee  brought  this  action  against  the  ap- 
pellant, alleging  in  his  complaint,  in  substance,  that  he  was 
the  owner  of  a  certain  parcel  of  land,  particularly  described, 
in  Hendricks  county ;  that  said  parcel  is  four  and  one-half 
rods  in  width  east  and  west,  and  iifly  rods'  in  length  north 


58  SUPREME  COURT  OF  INDIANA, 

The  Danville  and  Big  Sandy  White  Lick  Gravel  Road  Co.  t*.  Campbell. 


and  south  ;  that  it  is  eighty  rods  cast  of  the  town  of  Danville, 
in  said  county,  on  the  highway  leading  from  said  town  to  the 
city  of  Indianapolis,  and  that  said  highway  extends  across 
and  occupies  twenty-three  feet  off  the  north  end  of  said  strip; 
that  the  appellant,  after  said  highway  had  been  located  and 
used  for  many  years,  and  aft«r  the  appellee  became  the  owner 
of  said  parcel,  obtained  the  consent  of  the  board  of  commis- 
sioners of  said  county  to  locate  its  road  upon  said  highway, 
and,  in  pursuance  of  such  authority,  did  make  such  location  ;• 
that  thereafter,  without  appropriating  said  strip,  or  paying  the 
appellee  for  the  same,  or  obtaining  his  consent  to  erect  build- 
ings thereon,  the  appellant  proceeded  to  erect  upon  said  parcel, 
within  the  limits  of  said  highway,  a  frame  dwelling-house,  a 
wood-house,  chicken-house  and  a  privy ;  that  said  buildings 
occupy  the  entire  front  of  said  parcel,  and  have  been  and  now 
are  used  by  the  gate-keeper  and  his  family  for  a  residence  and 
for  out-houses ;  that  there  is  no  other  entrance  or  exit  to  said 
parcel,  and  that  said  buildings  prevent  the  appellee  from  reach- 
ing said  parcel  from  said  highway ;  that  the  waste  water,  rub- 
bish, etc.,  from  said  buildings  are  thrown  upon  the  appellee's 
land;  that  the  same  has  been  damaged,  depreciated  in  value, 
and  that  said  strip  has  been  taken  and  appropriated  by  the 
appellant  without  compensation.     Wherefore,  etc. 

The  appellant  filed  an  answer,  alleging,  in  substance,  that 
an  order  had  been  duly  obtained  from  the  board  of  county 
'Commissioners  of  said  county,  authorizing  the  appellant  to 
locate  its  road  upon  said  highway ;  that,  in  pursuance  of  the 
authority  so  obtained,  it  did  locate  and  construct  ite  road  upon 
said  highway;  that  at  the  point  designated  it  constructed  one 
poll-toll  across  the  track,  one  frame  house  of  two  rooms, 
neatly  finished,  a  wood-house,  with  privy  in  the  interior,  with 
jsufBcient  vault,  properly  kept  and  entirely  obscured  from  the 
view  of  persons  on  the  outside,  and  one  chicken-house,  all 
constructed  within  the  limits  of  twentv  feet  from  the  center 
of  said  highway,  the  south  line  adjoining  the  appellee's  en- 
closure, and  occupying  sixty-five  feet  of  the  same;  that  said 
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<lwelling-house,  which  is  occupied  by  the  gate-keeper  and  his 
wife,  is  distant  from  the  appellee's  residence  a  quarter  of  a 
mile,  and  is  that  far  distant  from  any  house  in  Danville ;  that 
the  appellee  has  a  frontage  of  600  feet  on  said  highway,  and 
that  he  can  reach  it  from  his  premisesatany  point  within  said 
distan.ce  without  difficulty,  except  at  the  point  occupied  by 
jsaid  buildings;  that  no  waste  water,  rubbish,  etc.,  are  thrown 
upon  the  appellee's  premises ;  that  the  buildings  are  neces- 
sary for  the  collection  of  tolls,  and  that  their  erection  and 
use  have  not  in  any  way  damaged  the  appellee.  Wherefore,  etc. 

A  demurrer  was  sustained  to  this  answer,  and,  the  appel- 
lant declining  to  further  plead,  final  judgment  was  rendered 
for  appellee,  assessing  his  damages  at  $25.00,  and  ordering  the 
appellant  to  remove  from  such  strip  all  of  said  structures 
within  thirtv  davs;  that  in  default  thereof  the  sheriflF  remove 
said  buildings,  and  that  appellant  be  enjoined  from  maintain- 
ing them.  Thereupon  the  appellant  moved  the  court  to  modify 
its  judgment  by  striking  therefrom  that  portion  requiring  the 
removal  of  the  buildings.  This  motion  was  overruled,  and 
appellant  moved  to  modify  the  judgment  so  as  not  to  require 
the  removal  of  the  toll-gate  and  toll-house.  This  motion  was 
also  overruled,  and  exceptions  reserved. 

The  appellant  assigns  as  error,  that  the  complaint  does  not 
state  facts,  etc. ;  that  the  court  erred  in  sustaining  the  demurrer 
to  the  answer,  and  in  refusing  to  modify  the  judgment.  These 
several  assignments  of  error  raise  the  same  question,  and  that 
is,  whether  the  order  of  the  board  of  commissioners  authoriz- 
ing the  appellant  to  locate  and  construct  its  road  upon  said 
highway  entitled  it  to  erect  and  maintain  said  buildings  upon 
the  appellee's  land  within  the  limits  of  said  highway. 

The  act  of  May  12th,  1852  (1  R.  S.  1876,  p.  654),  under 
which  the  appellant  was  organized,  empowers  it  to  obtain  its 
right  of  way.  This  may  be  done  by  agreement.  If  thus  done 
the  land  occupied  by  the  road  may  be  conveyed.  If  an  agree- 
ment can  not  be  made  with  the  owners,  the  act  contains  various 
provisions  for  an  appropriation  of  the  land,  the  assessment 
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and  payraeut  or  tender  of  damages,  after  which  such  company 
is  authorized  to  take  possession  of  such  land  and  construct  the 
road,  build  gates,  toll-houses,  etc.  These  provisions  enable* 
the  company  to  secure  such  right  as  entitles  it  to  build  and 
maintain  its  gates  and  toll-houses  at  such  point  upon  its  line 
as  may  be  fixed  upon.  The  act  also  provides  that  such  com- 
pany, with  the  consent  of  the  board  of  commissioners  of  the 
county,  may  locate  the  road  over  and  upon  any  public  high- 
way, and  thereupon  such  highway,  or  such  portion  thereof 
as  may  be  occupied  or  ap[)ropriated  by  said  company, "  shall 
be  and  become  the  property  of  said  company  for  the  purpose 
of  making  and  maintaining  said  road  and  the  gates  and  toll- 
houses thereon,"  The  consent  of  the  board  of  commissioners, 
under  this  provision  of  the  statute,  the  appellant  contends, 
confers  the  same  right  upon  such  company  to  construct  gates 
and  toll-houses  within  the  limits  of  such  highway  as  is  con- 
ferred by  an  appropriation  of  land  not  embraced  in  any  high- 
way ;  in  other  words,  that  the  order  of  the  board  is  equivalent 
to  an  appropriation  of  the  land  embraced  within  the  limits  of 
the  highway  for  the  purposes  of  erecting  and  maintaining  gates 
and  toll-houses  thereon.  In  Turnery,  Rising  Sun,  etc,  Turn- 
pike Go,,  71  Ind.  547,  the  appellee  had  located  its  road  upon 
a  highway,  had  dug  from  appellant's  land  within  the  limits 
of  said  highway  a  portion  of  the  earth  and  gravel,  carried  the 
same  to  another  part  of  its  road,  and  the  court,  in  speaking 
of  its  right  to  do  so,  by  virtue  of  an  order  of  the  board  of 
commissioners,  said  :  "  It  is  our  opinion,  that,  by  the  act  of 
appropriation  of  the  highway,  the  appellee  acquired  only  the 
casement  of  the  highway  in  the  condition  it  was  at  the  time 
of  appropriation,  and  thereby  acquired  no  right  to  dig  up  and 
remove  the  earth  or  ground  found  on  the  land  of  appellant, 
for  any  use  or  purpose,  without  compensation  first  made,  or 
assessed  and  tendered,  though  the  same  were  dug  and  removed 
only  from  within  the  appropriated  limits  of  the  highway." 

In  Strattan  v.  Elliott,  83  Ind.  425,  a  turnpike  company  had 
located  it«  road  upon  a  highway  by  consent  of  the  county 
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ooramissioners  and  had  placed  a  toll-house  upon  the  appellee's 
land,  within  the  bounds  of  said  highway,  at  a  point  where  a 
private  road  leading  from  appolloo's  land  intersected  said 
highway,  and  the  court,  in  speaking  of  the  highway  and  of 
the  right  of  said  company  under  said  order  to  erect  such  build- 
ing, said:  "This  easement  only  authorized  the  public  to 
pass  and  repass  upon  the  plaintilf 's  land,  and  did  not  author- 
ize it  to  place  upon  his  land,  within  the  limits  of  the  high- 
way, any  structure  that  would  prevent  its  use  by  him  in  com- 
mon with  the  public  generally.  *  *  This  was  the  extent 
of  the  right  created  by  the  easement,  and  no  greater  right 
was  conferred  by  the  board  of  commissioners  upon  the  turn- 
pike company  when  it  was  authorized  to  construct  its  road 
upon  the  highway.  Such  right  alone  as  the  public  possessed 
was  conferred  by  the  grant,  and,  as  the?  public  had  no  right  to 
place  a  house  upon  the  appell(*e's  land  within  the  limits  of 
the  highway,  it  follows  that  the  turnpike  company,  by  virtue 
of  the  grant,  had  none.'^  This  language  excludes  the  right 
insisted  upon  by  appellant,  but  it  is  insisted  that  all  of  it  subse- 
quent to  the  stars  is  a  mere  dictum,  because  the  only  question 
was  whether  the  turnpike  company  had  the  right  to  place  its 
house  at  a  point  where  the  appellee's  private  road  intersected 
the  turnpike.  In  this  we  think  it  is  mistaken.  If  the  turn- 
pike company,  by  virtue  of  the  grant,  had  no  right  to  place 
a  toll-house  upon  appellee's  land,  within  the  limits  of  the 
highway,  it  certainly  had  none  to  place  it  at  the  point  of  in- 
tersection, and  therefore  this  inquiry  was  necessarily  involved. 
The  case,  we  think,  is,  in  principle,  like  this  one.  and  thf» 
doctrine  of  the  case  is  adverse  to  the  appellant.  Aside  from 
this  case,  we  think  the  provisions  of  this  statute  should  not 
be  so  construed  as  to  authorize  the  erection  of  such  structures 
upon  the  land  of  persons  within  the  limits  of  a  highway  with- 
out the  consent  of  the  owners,  or  without  compensation  first  • 
made  and  tendered  in  pursuance  of  the  statute.  This  is  no 
hardship  upon  the  company,  as  this  is  precisely  what  such 
company  would  be  required  to  do  if  the  land  were  not  already 
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within  the  limits  of  a  highway.  The  coiupauy  exercises  its 
oj3tion  ill  making  the  location,  and,  presumably,  it  is  not  more 
difficult  to  construct  its  road  upon  a  highway  than  elsewhere. 
Again,  if  such  company,  by  virtue  of  such  grant,  acquire* 
such  right,  it  would  follow  that  the  appellee's  land  would  be 
taken  without  compensation,  as  no  damages  were  assessed  for 
a  purpose  not  contemplated  by  any  person  nor  authorized  to 
be  assessed  at  the  time  the  highway  was  located.  The  right 
thus  asserted  is  a  valuable  one,  and  can  not  be  taken  without 
just  compensation.  It  is  not  difficult  to  see  how  a  piece  of 
property  fronting  on  a  highway,  taken  for  a  turnpike,  may  be 
greatly  diminished  in  value  by  the  erection  of  such  buildings 
in  the  highway  in  front  of  such  property,  and  this  is  8ufl5«ieut 
to  exclude  the  construction  insisted  upon.  If  a  highway  is 
taken  for  a  turnpike,  and  such  company  desires  to  erect  upon 
it  such  structures  as  are  necessary,  the  statute  confers  the 
authority,  and  provides  the  mode  for  obtaining  the  right,  to  da 
so.  As  nothing  of  this  kind  was  done  in  this  case,  we  are  of 
opinion  that  the  appellant  had  no  right  to  erect  and  maintain 
such  buildings  upon  the  appolloe^s  land,  and  that  the  judg- 
ment of  the  court  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  8336. 

130  sS  Carnahan,  Guardian,  et  al.  v.  Yerkes  et  al. 

,130    543 

i?o  oS  Sheripp's  Sale. — Execu/.i-on, — Lien  of  JadgmerUs. — Priority. — Injunction. — 

1 152  268       .         There  were  three  judgments  against  A.,  liens  on  his  real  estate,  and,  by 

virtue  of  executions  in  his  hands  on  the  first  and  third  juds^ments,  the 
iheriff  (having  none  on  the  second)  sold  the  land  to  the  defendant,  who 
held  the  third  judgment.  He  paid  enough  of  his  bid  to  the  sheriflf  to 
satisfy  the  first  judgment,  and  it  was  so  applied  ;  and  the  residue  he  di- 
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rected  the  sheriff  to  credit  on  his  own  execution,  which  was  done,  but 
the  sheriff  returned  that  execution  unsutisiied,  stating  thut  the  defend- 
ant had  failed  to  pay  to  the  sheriff  the  balance  of  his  bid,  wherefore  the 
sale  was  void.  Subsequently,  the  plaintiff,  B.,  who  held  the  second  judg- 
ment, bought  the  land  at  a  sheriff's  sale  upon  execution  issued  on  his 
judgment.    The  sheriff  was  about  to  convey  to  the  first  purchaser. 

HeldLf  in  an  action  by  B.  to  enjoin  the  sheriff  from  executing  a  deed  to  the 
defendant,  that  B.  was  entitled  to  an  injunction  to  prevent  the  sheriff 
from  making  such  deed,  without  first  tendering  to  the  first  purchaser  the 
amount  paid  by  him  in  satisfaction  of  the  first  judgment. 

Htld^  also,  that  the  judgments,  in  the  order  of  their  dates,  were  liens  on 
the  fund  derived  from  the  first  sale,  and  the  fund  should  have  been  so 
applied. 

8am& — Ihymentqf  Bid, — Payment  of  the  purchase-money  at  a  sheriff's 
sale  of  real  estate  is  necessary  to  complete  the  purchase,  and  to  entitle 
the  purchaser  to  a  deed. 

Same. — Bona  Fide  Purchaser,— \n  execution  creditor  who  bids  off  property 
at  a  sale  upon  his  own  execution,  and  applies  the  bid  to  the  payment  of 
his  own  judgment,  is  not  a  bona  fide  or  innocent  purchaser. 

From  the  Fountain  Circuit  Court. 

(?.  W.  McDonald  and  M.  Milfordy  for  appellants. 
L,  Nebeker,  S,  M,  Canibcrn  and  H,  11.  Dochterman,  for  ap- 
pel  lees. 

Morris,  C. — This  ai^tion  Wcis  brought  by  the  appellees 
against  the  appellant  and  others,  for  the  purpose  of  enjoining^ 
John  M.  Bailey,  sheriff  of  Fountain  county,  from  executiug 
a  deed  as  such  sheriif,  to  the  appellant  Carnahan. 

The  complaint  states,  that,  on  the  15th  day  of  May,  1876^ 
Andrew  P.  Potts  recovered  a  judgment  in  the  Fountain  Cir- 
cuit Court  against  Franklin  Yerkes  for  $302.85,  and  costs,  on 
which  said  Yerkes  paid  $88  ;  that  said  Potts  subsequently  as- 
signed said  judgment  to  William  C.  B.  Sewell ;  that,  on  the 
26th  day  of  September,  1876,  Johnson  Cook  recovered  in  said 
court  a' judgment  for  $579.35  against  said  Franklin  Yerkes 
and  the  appellees,  Allen  Yerkes  and  Barclay  Yerkes ;  that,  on 
the  26th  of  September,  1877,  the  appellant,  as  guardian,  re- 
covered a  judgment  in  the  same  court  against  Franklin  Yerkes 
and  others  for  $674;  on  the  15th  day  of  January,  1878,  the 
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sheriff  of  said  county,  by  virtue  of  an  alias  execution,  duly  is- 
sued on  the  first  of  the  foregoing  judgments,  levied  jiipon  cer- 
tain real  estate  in  said  county,  which  is  described  in  the  com- 
plaint, and  known  as  the  store-room  property.  The  sheriff 
liad,at  the  sadie  time,  an  execution  in  his  hands  issued  on  said 
judgment  in  favor  of  the  appellant ;  the  sheriff  advertised  said 
property  for  sale  on  both  executions,  February  23d,  1878,  on 
which  day  the  property  was  sold  by  the  sheriff  to  Carnahan 
for  the  sum  of  $1,046.68 ;  no  money  was  paid  on  the  day  of 
sale,  nor  until  nearly  a  month  afterwards;  on  the  day  of  sale 
the  sheriff  agreed  with  Carnahan's  attorney  to  give  him  time 
to  go  to  Attica,  Fountain  county,  and  send  him  the  money ; 
at  the  same  time  Carnahan's  attorney  told  the  sheriff  to  credit 
the  execution  issued  on  the  Carnahan  judgment,  with  the  res- 
idue of  the  bid,  after  the  satisfaction  of  the  Sewell  writ;  that, 
on  the  21st  of  March,  1878,  he  sent  to  the  sheriff  $302.85  to 
be  applied  on  said  bid ;  that  the  sheriff  did  not  make  return  of 
said  writ  issued  on  said  Carnahan  judgment  during  its  lifetime, 
nor  until  the  22d  day  of  August,  1878;  that  Carnahan  has 
failed  to  complete  his  purchase,  by  refusing  to  pay  to  the 
sheriff  the  balance  of  the  $1,046.58;  that  the  sheriff  finally 
returned  the  execution  on  the  appellant's  judgment,  stating 
that  the  same  ^vas  not  satisfied,  and  that  the  sale  was  null  and 
void  because  of  the  appellant's  failing  to  pay  the  balance  of 
his  bid ;  that  afterwards,  on  a  vendL  duly  issued  on  said  Cook 
judgment,  the  same  property  was  duly  sold  by  the  sheriff  of 
said  county  to  the  appellees  for  the  sura  of  $806 ;  that  the 
sheriff,  Bailey,  was  about  to  execute  and  deliver  to  the  appel- 
lant, as  such  pretended  purchaser  of  said  property,  a  deed  for 
said  real  estate.  The  prayer  of  the  complaint  is  that  he  may 
be  enjoined  from  delivering  such  deed.  The  defendants,  John 
M.  Bailey,  Franklin  Yerkes  and  William  C.  B.  Sewell  made 
default. 

The  appellant  John  M.  Carnahan,  who  alone  appeals,  de- 
murred to  the  complaint,  for  want  of  facts.  The  demurrer 
was  overruled. 


NOVEMBER  TERM,  1882.  65 

Carnahan,  Guardian,  etoL  v,  Yerkes  et  <U. 

The  appellant  then  answered  the  complaint  in  two  para- 
^raphs;  the  first  being  a  general  denial.  The  second  paragraph 
states  the  facts  in  detail  substantially  as  they  are  stated  in  the 
complaint^  with  the  additional  statement^  that,  when  the  sale 
was  made,  the  sheriff  gave  appellant's  attorney  ten  days  in 
which  to  raise  the  amount  due  on  the  Potts  judgment,  $302.85, 
at  the  time  giving  him  the  amount  of  said  judgment;  that 
said  attorney  then  and  there  paid  the  balance  due  on  said  sale, 
by  directing  the  sheriff  to  credit  the  same  on  the  execution  in 
his  hand?,  issued  on  the  appellant's  judgment,  which  said  sher- 
iflF  did,  on  the  23d  day  of  February,  1878,  and  thereupon  ex- 
ecuted and  delivered  to  him  a  certificate  of  purchase  for  said 
property,  a  copy  of  which  is  attaclied  to  the  answer ;  that,  on 
the  25th  day  of  February,  1878,  he  paid  said  sheriff  said  sum 
of  $302.85,  which  was  accepted  by  the  sheriff  in  full  satisfaction 
of  his  bid.  Upon  these  facts  the  appellant  demands  judgment. 

The  appellees  demurred  to  the  second  paragraph  of  the  an- 
swer.    The  demurrer  was  sustained. 

The  cause  was  submitted  to  the  court  for  trial.  At  the 
request  of  the  parties,  the  court  found  the  facts  specially,  and 
stated  its  conclusions  of  law.  The  appellant  excepted  to  the 
conclusions  of  law.  He  also  moved  for  a  new  trial,  which 
motion  was  overruled.  A  decree,  perpetually  enjoining  the 
sheriff  from  delivering  a  deed  of  said  property  to  the  appel- 
lant, was  rendered  in  favor  of  the  appellees.  The  rulings 
of  the  court  upon  the  demurrers,  the  motion  for  a  new  trial, 
and  the  conclusions  of  law  stated  by  the  court,  are  brought 
in  question  by  the  errors  assigned. 

We  think  the  court  did  not  err  in  overruling  the  demurrer 
to  the  complaint.  If  no  money  was  paid  on  the  day  of  sale, 
no  memorandum  made  in  writing  by  the  sheriff  at  the 
time,  and  the  execution  on  the  appellant's  judgment  was  re- 
turned by  the  sheriff  unsatisfied,  with  the  statement  that  the 
sale  was  void,  for  the  reason  that  the  appellant  had  fiiiled  and 
refused  to  pay  the  sum  bid  by  him  for  the  property,  the  ap- 
VoL.  87.-5 
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pellant  was  not  entitled  to  a  deed  from  the  sheriff.  The  pay- 
ment of  the  purchase-money  is  a  condition  precedent  to  the 
delivery  of  the  deed  by  the  sheriff  to  the  purchaser.  It  i* 
the  payment  of  the  purchase-money  that  completes  the  sale 
and  entitles  the  purchaser  to  a  deed.  Ruckle  v.  Barbour,  48  Ind. 
274;  Chapman  v.  Ilarwood,  8  Blackf  82  (44  Am.  Dec.  736). 
There  was  no  error  in  overrulin«^  the  demurrer  to  the  complaint. 
Nor  was  there  any  error  in  sustaining  the  demurrer  to  the  2d 
paragraph  of  answer.  The  answer  admits  that  the  several 
judgments  obtained  against  Franklin  Yerkes,  as  hereinbefore 
stated,  were  liens  upon  his  real  estate  in  the  order  in  which 
they  were  rendered,  and  that  the  lien  of  Cook's  judgment,, 
upon  which  the  appellees  purcliased,  was  prior  to  that  of  the 
appellant  upon  which  he  purchased.  The  liens  of  these  judg- 
ments attached  to  the  fund  produced  by  the  sale  of  the  real 
estate,  in  the  same  order  as  to  priority,  in  which  they  consti- 
tuted liens  upon  the  real  estate  itself.  The  fund  for  this- 
purpose  represents  and  stands  for  the  real  estate.  Herman 
Ex.,  section  279,  and  cases  cited;  Freeman  Ex.,  section  347. 
It  was  not  competent  for  the  appellant  to  substitute,  for  the 
fund  arising  from  the  sale  of  the  land,  a  credit  on  an  execution 
issued  on  a  junior  judgment.  The  prior  judgment  could  not, 
in  the  nature  of  things,  operate  as  a  lien  on  such  a  credit. 
It  follows,  therefore,  that  the  money  bid  by  the  appellant  for 
the  real  estate  in  question  should  have  been  applied,  after 
paying  costs,  first  to  the  payment  of  the  Potts  judgment; 
secondly,  to  the  payment  of  the  Cook  judgment;  and  thirdly, 
to  the  payment  of  the  appellant's  judgment. 

The  appellant,  at  the  time  he  bid  off  the  property,  had  con- 
structive notice,  at  least,  of  the  superior  lien  of  the  Cook  judg- 
ment. He  could  not  insist,  therefore,  that  the  sheriff  should 
accept  as  payment  of  the  sum  bid  by  him  for  the  property,  or 
as  payment  of  any  part  of  said  sum,  a  credit  upon  the  execu- 
tion issued  upon  his  judgment,  until  the  judgment  constitut- 
ing a  prior  lien  had  been  paid.  He  could  only  perfect  the 
sale  and  entitle  himself  to  a  deed  by  paying  in  cash  the  sum 
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bid,  or  so  much  of  it  at  least  as  would  be  sufficient  to  discharge 
•  prior  liens.  This  the  appellant  did  not  do.  There  was,  there- 
fore, no  error  in  sustaining  the  demurrer  to  the  second  para- 
graph of  the  answer.  An  execution  creditor  who  bids  off 
property  at  a  sale  upon  his  own  execution,  and  applies  the  bid 
to  the  payment  of  his  own  judgment,  is  not  regarded  as  a  bona 
fide  or  innocent  purchaser.  Herman  Ex.,  sec.  328 ;  Free- 
man Ex.,  sec.  300.  The  appellant,  not  having  entitled  him- 
self to  a  deed  by  payment  of  his  bid,  and  the  rights  of  the 
appellees  having  intervened,  he  is  not  entitled  to  a  convey- 
ance of  the  land.  There  was  no  error  in  the  conclusions  of 
law  stated  by  the  court. 

The  court  finds,  as  part  of  the  facts  in  the  case,  that  the  ap- 
pellant paid  to  the  sheriff  on  his  bid  the  sum  of  ?302.83,  to 
be  applied  in  payment  of  the  Potts  judgment,  and  the  costs 
accrued  thereon,  which  judgment  was  the  first  lien  on  said 
property,  and  prior  to  that  of  the  Cook  judgment  on  which 
the  appellees  purchased,  and  that  the  sum  so  paid  to  the  sher- 
iff had  been  by  him  applied  to  the  pavmentof  the  Potts  judg- 
ment. The  court  also  states,  as  a  conclusion  of  law,  that  the 
payment  so  made  discharged  and  extinguished  said  judgment. 

The  payment  oi  the  Potts  judgment  operated  for  the  benefit 
of  the  appellees.  It  removed  a  lien  which  was  prior  to  the  Cook 
judgment,  under  which  they  purchased,  and,  had  it  not  been  so 
removed,  they  would  liave  b(^n  compelled  to  pay  it.  Under 
the  circumstances,  equity  would,  perhaps,  keep  this  judgment 
and  its  lien  on  the  land  alive  for  the  benefit  and  security  of 
the  appellant.  But  the  pleadings  and  record  are  not  in  such  a 
condition  as  that  the  appellees  can  in  this  action  be  compelled 
to  pay  the  sum  so  advanced  by  the  appellant  for  their  benefit, 
as  the  condition  upon  which  the  deed  to  the  appellant  for  said 
land  should  be  enjoined.  It  would  be  granting  to  the  appel- 
lant relief  which  he  has  not  asked,  and  which  the  facts  set  up 
in  the  answer  w(»uld  not  justify.  Had  the  appellant  disclaimed 
any  right  to  the  land  by  virtue  of  the  sale  made  by  the  sheriff 
to  him,  and  asked  that  the  money  advanced  by  him  for  the 


68  SUPREME  COURT  OF  INDIANA, 


Howard  et  al.  v.  The  State. 


purpose  of  paying  oiF  the  Potts  judgment  should  be  refunded, 
he  might,  perhaps,  have  been  entitled  to  affirmative  relief.  , 
This  he  has  not  done.  He  insists  upon  his  right  to  a  deed 
for  the  land,  upon  the  ground  that  he  had  paid  to  the  sheriff 
the  amount  bid  by  him  for  the  land.  The  judgment  and  de- 
cree below  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  10,695. 

jg\  Howard  et  al.  v.  The  State. 

160   2181 

158  4161  Criminal  Law. — Indictment.— Disttirbing  Meeting. Statute   Constrtied. — An 

g7         68l         indictment  under  section  1988,  R.  S.  1881,  charging  in  proper  terms  a 
^"^^       _— I         disturbance  of  "a  meeting  of  inhabitants  of  S.  county,  and  State  of  In- 
diana, met  together  for  a  lawful  purpose,"  is  sufficient,  without  stating 
more  specifically  the  purpose  of  the  meeting. 

From  the  Sullivau  Circuit  Court. 

/.  T.  Hays  and  H.  J.  Hays,  for  appellants. 
F.  T.  Hordy  Attorney  General,  /.  W,  Shelion,  Prosecuting 
Attorney,  aqd  W.  B,  Hord,  for  the  State. 

NiBLACK,  J. — This  was  a  criminal  prosecution  based  upon 
an  affidavit,  and  commenced  before  a  justice  of  the  peace. 
After  a  finding  and  judgment  against  them  before  the  justice, 
the  defendants  appealed  to  the  circuit  court,  where  they  moved 
to  quash  the  affidavit,  but  their  motion  was  overruled.  The 
court  trying  the  cause  found  the  defendants  guilty  as  charged, 
and,  over  a  motion  in  arrest,  rendered  judgment  accordingly. 
The  defendants,  still  further  appealing  to  this  court,  have 
submitted  an  elaborate  argument  against  the  sufficiency  of  the 
affidavit. 

The  affidavit  charged  "that,  on  or  about  the  14th  day  of 
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November,  in  the  year  1882,  at  the  county  of  Sullivan  and 
State  of  Indiana,  Benjamin  Howard  and  William  Howard, 
late  of  said  county,  did  then  and  there,  by  loud  and  unneces- 
sary talking,  abusive,  profane  and  obscene  language,  by 
threatenings  and  violent  actions,  and  other  rude  behavior,  in- 
terrupt, molest  and  disturb  a  meeting  of  inhabitants  of  Sulli- 
van county  and  State  of  Indiana,  and  of  persons  present 
thereat,  and  met  together,  then  and  there,  for  a  lawful  pur- 
pose." 

The  objection  made  to  the  affidavit  is  that  it  did  -n^t  state 
the  particular  purpose  for  which  the  meeting  had  assembled, 
so  as  to  enable  the  court  to  determine  whether  the  purpose 
for  which  it  had  met  was  or  was  not  a  lawful  purpose.      ,^ 

In  support  of  this  objection,  it  is  argued  that  the  allegation 
that  the  inhabitants  and  others  composing  the  meeting  had 
met  together  for  a  lawful  purpose,  was  but  the  averment  of  a 
conclusion  of  law,  and  not  of  an  issuable  fact,  and  was,  in 
any  event,  too  g(*neral  and  indefinite  to  constitute  such  a 
specific  charge  against  the  dofi'iidants  as  was  necessary  to  put 
them  upon  their  defence.  The  statute  for  the  protection  of 
meetings  lawfully  assembled  is  as  follows : 

"Whoever,  by  any  loud  or  unnecessary  talking,  hallooing, 
or  by  any  threatening,  abusive,  profane,  or  obscene  language, 
or  violent  actions,  or  by  any  other  rude  behavior,  interrupts, 
molests,  or  disturbs  any  collection  of  any  inhabitants  of  this 
State  convened  for  the  purpose  of  worship,  or  any  agricul- 
tural fair  or  exhibition,  or  any  person  present  thereat  or  going 
to  or  returning  therefrom ;  or  who,  in  like  manner,  interrupts, 
molests,  or  disturbs  any  meeting  of  inhabitants  of  this  State  met 
together  for  any  lawful  purpose, — shall  be  fined  in  any  sum  not 
more  than  $50  nor  less  than  $5."     R.  S.  1881,  section  1988. 

This  section  may,  we  think,  be  paraphrased  and  substan- 
tially re-stated  as  follows :  Whoever,  by  any  one  or  more  of 
certain  kinds'  of  misconduct,  shall  interrupt,  molest  or  dis- 
turb any  collection  of  inhabitants  of  this  State,  convened  for 
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the  purpose  of  worship,  or  of  holding  any  agricultural  fair 
or  exhibition,  or  any  person  present  thereat,  or  going  to  or 
returning  therefrom,  shall  be  fined  in  any  sum  not  more  than 
$50  nor  less  than  $5;  or  whoever  shall,  in  like  manner,  in- 
terrupt, molest  or  disturb  any  meeting  of  inhabitants  of  this 
State,  met  together  for  any  lawful  purpose,  shall  be  subject  to 
a  like  punishment. 

As  must  be  observed,  two  distinct  offences  are  defined ;  one 
for  the  protection  of  persons  collected  together  for  one  of 
certain  particular  purposes,  and  the  other  for  the  protection 
of  persons  met  together  for  any  lawful  purpose.  The  general 
rule  is  that,  in  charging  an  offence  in  an  indictment  or  infor- 
mation, it  is  sufficient  to  follow  the  language  used  by  the  stat- 
ute defining  the  offence,  and  that  is  especially  so  where,  tested 
by  the  analogies  of  the  law,  the  statutory  definition  is  full  and 
complete.  Applying  that  rule  to  the  section  set  out  as  above, 
and  regarding  the  definition  of  both  the  offences  embraced 
within  it  as  practically  sufficient,  without  any  additions  by 
judicial  construction,  we  are  of  the  opinion,  that,  in  framing 
an  indictment  or  information  under  the  latter  clause  of  that 
section,  it  is  not  necessary  to  state  the  particular  purpose  for 
which  the  meeting  had  assembled;  an  allegation  that  the  in- 
habitants named  had  met  together  for  a  lawful  purpose  being, 
in  that  respect,  sufficient.  State  v.  Zinwiermari,  53  Ind.  360; 
^W^  v.  Smithy  5  Harrington,  490;  1  Bishop  Crim.  Proced., 
•section  611  ;  Bishop  Stat.  Crimes,  section  378;  Moore  Crim. 
Law,  section  170. 

Whether  a  particular  meeting,  assembled  for  a  lawful  pur- 
pose, and  considered  with  reference  to  the  time,  place,  or 
manner  of  its  coming  together,  constituted  a  lawful  assem- 
blage of  inhabitants  of  the  State,  is  a  question  to  be  deter- 
mined upon  the  evidence,  and  concerning  which  it  is  im- 
practicable to  make  more  than  general  averments  in  the 
indictment  or  information. 

In  a  case  like  this  the  sufficiency  of  the  affidavit  must  be 
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judged  by  the  same  rules  as  would  be  applied  to  an  indict- 
ment or  information.     Lindaey  v.  State,  72  Ind.  39. 

We  see  no  error  in  the  refusal  of  the  court  to  quash  the  af- 
fidavit in  this  case.     The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


No.  10,032.  }g   ^g| 

WULSCHNER  V,  SeLIA 

Pboxissory  Note. — Endorsement. — Delivery, — An  endorsement  of  a  prom- 
isBory  note  without  delivery  passes  no  title,  and  a  complaint  bj  the 
holder  thereof,  showing  such  an  endorsement  by  him,  is  not,  for  that 
reason,  insufficient. 

Same. — Married  Woman, — Contrad. — Under  section  3,  Acts  1879,  p.  160, 
a  promissory  note  executed  by  a  married  woman  for  personal  property 
bought  by  her  for  herself  is  valid. 

Same. — Husband  and  Wi/e.—Consideration. —  Gift, —  Set- Off, —  Amgnor  and 
Atfgignee. — Edoppel. — Suit  by  an  assignee  on  a  note  payable  to  a  husband 
and  wife.  Answer,  as  a  set-off,  that  the  consideration  moved  exclusively 
from  the  husband,  and  that  the  wife's  name  as  a  payee  was  inserted  at 
his  request;  that  the  husband  then  owed,  and  still  owes,  the  defendant 
$500  for  rents,  and  is  a  non-resident  and  insolvent. 

Held,  that  the  answer  was  in«<uffirient. 

Held,  also,  that  the  effect  of  such  request  complied  with  was  to  make  the 
wife  the  donee  of  the  husband,  and  by  such  gift,  in  the  absence  of  fraud, 
she  acquired  a  joint  interest  in  the  note,  and  a  claim  against  her  hus- 
band alone  could  not  be  set  off  against  them  or  their  assignee. 

Heid,  also,  that  the  maker  of  the  note  was  estopped  from  saying  he  became 
indebted  to  the  husband  only. 

From  the  Superior  Court  of  Marion  County. 

D.  V.  Burns  and  C.  S.  Denny,  for  appellant. 

P.  W.  Bartholomew  and  E,  C.  Bmkirk,  for  appellee. 

BiCKNKLL,  C.  C. — The  appellee  brought  this  action  against 
the  appellant  upon  a  promissory  not<^»,  of  which  the  following 

is  a  copy  : 

"  IxDiANAPOLis,  Ind.,  March  2d,  1880. 

^*  Twelve  months  after  date  I  promise  to  pay  to  the  order 
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of  O.  W.  &  F.  A.  Kelly,  two  hundred  and  fifty  dollars,  at 
Emil  Wiilschner's  store,  44  North  Pennsylvania  street,  for 
value  received,  without  any  relief  from  valuation  or  appraise- 
ment laws,  with  eight  per  cent,  interest  from  date  until  paid,, 
and  attorneys'  fees."  [Signed]  "  Flora  Wui/;c;hneb." 
Endorsed :  "  F.  A.  Kklly.  O.  W.  Kelt.y.  Michael  Sells.'' 

The  complaint  alleged  that  the  note  was  assigned  to  the 
plaintiff  for  value,  and  was  due  and  unpaid.  The  defendant 
filed  an  answer  alleging  that  when  she  executed  the  note  she 
was  the  wife  of  Emil  Wulschner,  A  demurrer  to  this  answer 
was  overruled.  The  plaintiff  replied  to  said  answer  in  twa 
paragraphs : 

1st.  A  denial.  2i  That  the  note  was  given  in  pursuance  of 
a  contract  between  the  payees  and  the  maker,  in  reference  to 
her  separate  personal  property,  for  the  purchase  of  personal 
property  by  her  from  the  payees  for  her  own  use,  which  prop- 
erty was  delivered  to  her,  and  which  she  now  has.  To  the 
second  paragraph  of  said  reply  the  defendant  demurred,  and 
said  demurrer  was  overruled. 

Defendant  filed  three  further  paragraphs  of  answer,  as  fol- 
lows : 

2d.  That  the  payees  of  said  note,  the  plaintiff's  assignors^ 
on  the  3d  day  of  December,  1877,  became  indebted  to  defend- 
ant in  the  sum  of  $500,  for  the  rents  and  profits  of  certain 
real  estate,  all  of  which  is  due  and  unpaid,  and  for  which  she 
claims  a  set-off,  etc. 

3d.  This  paragraph,  as  amended,  alleged  that,  at  the  dat<* 
of  the  note  sued  on,  O.  W.  Kelly  and  F.  A.  Kelly  were  hus- 
band and  wife ;  that  no  part  of  the  consideration  of  the  note^ 
was  paid  by  her ;  that  the  note  was  given  for  property  of  O. 
W.  Kelly,  and  F.  A.  Kelly's  name  was  inserted  as  one  of  the 
payees  at  the  special  instance  and  request  of  said  O.  W.  Kelly  ; 
that  O.  W.  Kelly  was  then  and  still  is  indebted  to  the  defend- 
ant in  the  sum  of  $500,  for  rents  and  profits  of  real  estate, 
and  in  the  sum  of  $125  on  his  promissory  note,  payable  to 
William  Sullivan,  and  by  him  endorsed  to  defendant  before 
the  execution  of  the  note  in  suit,  and  still  unpaid,  and  that 
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said  O.  W.  Kelly  is  not  a  resident  of  the  State  of  Indiana^ 
and  is  insolvent. 

4th.  This  paragraph  is  substantially  the  same  as  the  amended 
third  paragraph,  except  that  it  omits  the  allegation  as  to  the 
»  Sullivan  note. 

Demurrers  to  the  amended  third  and  to  the  fourth  para- 
graphs of  the  answer  were  sustained.  The  plaintiff  replied 
to  the  second  paragraph  of  the  defendant's  answer  in  three 
]>aragraphs9  to  wit: 

1.  A  denial.  2.  That  said  F.A.Kelly  is  a  married  woman.  3. 
That  said  O.  W.  and  F.  A.  Kelly  occupied  the  land  mentioned 
in  said  second  paragraph  of  answer,  as  the  tenants  of  James 
Kelly,  who  has  rented  the  same  from  defendant  by  the  year. 

The  issues  were  submitted  to  the  court  for  trial,  who  found 
for  the  plaintiff  $335.30.  The  defendant  moved  the  court 
for  judgment  in  her  favor  upon  the  pleadings,  claiming  that 
said  pleadings  show  that  she  is  entitled  to  judgment,  and  that 
the  plaintiff  can  not  legally  recover.  This  motion  was  over- 
ruled, and  judgment  was  rendered  upon  the  finding.  The  de- 
fendant moved  for  a  new  trial  for  the  following  reasons: 

1.  The  finding  is  not  sustained  by  sufficient  evidence. 
2.  The  finding  is  contrary  to  law.  3.  The  jud^jjment  rendered 
is  excessive  in  amount.  4.  The  court  erred  in  overruling  the 
defendant's  motion  for  judgment  on  the  pleadings.  This  mo- 
tion was  overruled. 

The  defendant  appealed  to  the  superior  court  in  general  term. 
She  assigned  errors  there  as  follows : 

1st.  The  court  in  special  term  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

2d.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

3d.  The  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  answer. 

4th.  The  court  erred  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  the  answer. 

5th.  The  court  erred  in  overruling  the  demurrer  to  the 
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second  paragraph  of  the  reply  to  the  first  paragraph  of  the 
answer, 

6th,  The  court  erred  in  overruling  the  appellant's  motion 
for  judgment  on  the  pleadings. 

The  superior  court,  in  general  term,  aflBrmed  the  judgment 
of  the  court  in  special  term.  The  defendant  appealed  to  this 
<;ourt,  and  assigns  for  error,  that  the  superior  court,  in  gen- 
eral term,  erred  in  affirming  the  judgment  of  the  court  in 
special  term. 

The  second  and  sixtli  specifications  of  the  assignment  of 
errors  at  the  special  term  are  treated  in  the  appellant's  brief 
as  ''  raising  the  question  of  the  right  of  the  appellee  to  a 
judgment  upon  his  complaint."  It  is  urged  that  as  the  copy 
of  the  note  annexed  to  the  complaint  has  the  signature  of  the 
appellee  as  an  endorser,  "  he  thereby  shows  himself  not  to 
have  been  the  owner  thereof  at  the  time  of  the  commence- 
ment of  the  suit."  But  it  has  been  often  decided,  that  the 
assignment  of  a  note  is  not  complete  without  a  delivery,  and 
that  where  a  promissory  note  is  found  in  the  hands  of  one 
who  has  made  an  endorsement  thereon,  which,  if  accompanied 
by  delivery,  would  have  amounted  to  an  assignment,  the  pre- 
sumption will  be  that  the  assignment  was  never  completed, 
and  that  he  may,  even  after  suit  brought,  strike  out  such  en- 
dorsement. McCormick  v.  Eckland,  11  Ind.  293.  The  com- 
plaint was  therefore  sufficient ;  the  second  and  sixth  specifica- 
tions of  the  assignment  of  errors  at  the  special  term  are  not 
available. 

The  fifth  specification  in  said  assignment  of  errors  presents 
the  question  as  to  the  sufficiency  of  the  plaintiff's  second  par- 
agraph of  reply  to  the  first  paragraph  of  defendant's  answer ; 
that  answer  alleged  the  coverture  of  the  defendant;  the  re- 
ply alleged  that  the  note  was  given  in  pursuance  of  a  con- 
tract in  reference  to  the  wife's  separate  personal  property,  etc. 
The  act  of  March  25th,  1879,  Acts  1879,  p.  160,  section  3,  pro- 
vides that  *^  A  married  woman  may  enter  into  any  contract  in 
reference  to  her  separate  personal  estate,  *   *   the  same  as  if 
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she  were  solo,  and  her  separate  estate,  real  and  personal,  shall 
be  liable  therefor,"  etc.  The  note  being  dated  March  2d,  1880, 
there  was  no  error  in  overruling  the  demurrer  to  the  reply. 

The  first  specification  of  the  a.ssignnient  of  errors  at  the 
special  term  has  reference  to  overruling  the  motion  for  a  new 
trial.  The  only  reason  for  a  new  trial  discussed  in  the  ap- 
pellant's brief  is,  that  the  finding  was  not  sustained  by  suffi- 
cient evidence ;  the  others  are  therefore  regarded  as  waived. 
The  evidence  certainly  tended  to  support  the  finding ;  therefore 
we  can  not  say  that  the  court  in  special  term  erred  in  over- 
ruling the  motion  for  a  new  trial.  The  principal  question 
in  the  case  arises  upon  the  errors  as.signed  upon  th(»  sustain- 
ing of  the  plaintifi^^s  demurrers  to  the  third  and  fourth  par- 
agraphs of  the  defendant's  answer.  Those  may  bo  considered 
together.  In  general,  mutual  debts  only  can  be  sot  off  at^ainst 
each  other ;  hence  the  sole  debt  of  one  can  not  be  sot  off* 
against  the  joint  debt  of  two  or  more,  and  vice  versa.  Hoffman 
V.  Zollinger f  39  Ind.  461. 

But  this  rule  has  exceptions.  Wlienever  it  is  necessary  to 
<lo  equity  or  prevent  irremediable  injustice,  the  set-off  will 
be  allowed,  though  the  debts  are  not  mutual.  In  cases  of 
insolvency,  or  of  joint  credit  given  on  account  of  individual 
indebtedness,  or  where  the  joint  debt  is  a  mere  security  for 
the  separate  debt  of  the  principal,  the  equity  is  obvious,  and 
the  set-off  will  be  allowed.  Brewer  v.  NorcrosSj  17  N.J.  Eq. 
219;  Garter  v.  Compton,  79  Ind.  37;  see  also  Hoffman  v. 
Zollinger^  supra. 

In  KeigMey  v.  Walh,  27  Ind.  384,  this  court  said :  "  This 
is  an  application  to  compel  a  set-off,  and  thus  satisfy  both  de- 
mands. As  a  foundation  for  the  interposition  of  the  power  of 
a  court  of  equity  to  attain  the  end,  the  insolvency  of  Walls, 
the  judgment  defendant,  for  whose  beneficial  use  it  is  averred 
the  note  is  held,  is  alloji^od.  That  this  is  sufficient  was  inti- 
mated in  Keighileifw  Walls,  24  Ind.  205,  and  is  as  well  settled 
as  any  proposition  can  be  by  the  courts.  Lindsay  v.  Jacksony 
2  Paige,  581." 
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In  the  earlier  case  of  Stevens  v.  Sonz/er,  14  Iiul.  342,  Souger 
sued  Stevens  on  a  note  made  by  him  payable  to  Holding,  and 
endorsed  by  Holding  to  the  plaintiff.  It  was  intimated  that 
the  defendant,  by  proper  averments,  might  enforce  against  the 
nominal  plaintiff,  the  assignee,  as  a  set-off,  a  debt  duo  defend- 
ant from  the  real  party  in  interest,  to  whom  the  note  sued  on 
belonged,  but  it  was  held  that  such  a  defence  would  be  bad 
without  an  averment  of  the  insolvency  of  the  real  party  in 
interest. 

The  answers  under  consideration  aver  that  O.  W.  and  F. 

A.  Kelly  were  husband  and  wife ;  that  the  note  was  given  for 
the  property  of  O.  W.  Kelly ;  that  he  is  the  real  owner  of  the 
note ;  that  none  of  the  consideration  of  the  note  moved  from  the 
wife ;  that  the  husband  is  insolvent ;  that  defendant  has  claims 
against  him  which  she  seeks  to  set  off  against  the  note  in  suit. 

A  note  payable  to  husband  and  wife,  given  for  a  loan  of 
money,  or  sale  of  his  own  personal  property  by  the  husband^ 
was  formerly  held  to  be,  in  legal  effect,  payable  to  the  hus- 
band. Leedy  v.  Grumbaker,  13  Ind.  523.  And  in  Forknrr 
v.  Diniaiddie,  3  Ind.  34,  it  was  held  that,  in  a  suit  by  A.  and 

B.  upon  a  note  payable  to  them,  the  defendant  might  plead 
and  prove  that  the  suit  was  brought  by  A.  and  B.,  for  tiie  use 
and  benefit  of  A.,  B.  having  no  interest  therein,  and  that  the 
defendant  might  offset,  in  such  suit,  a  claim  held  by  him 
against  A.  A  suit  brought  by  A.  and  B.  upon  a  note  whieh^ 
in  legal  effect,  is  the  property  of  A.  only,  is  substantially  an 
action  for  the  use  of  A.,  and,  as  to  set-off,  is  governed  by  tho 
case  last  cited.  And  as  to  this  matter  of  set-off,  ordinarily 
it  makes  no  difference  whether  the  action  in  such  a  case  be 
brought  by  the  payees,  one  of  whom  is  the  real  owner,  or  by 
the  assignee  of  the  payees,  as  in  this  case,  because,  under  see. 
6  of  the  code  of  1852,  all  actions  by  assignees  are  without 
prejudice  to  any  set-off  or  other  defence  existing  at  the  time 
of  or  before  notice  of  the  assignment.  The  answers  under 
consideration,  however,  contained  the  further  allegation  that 
''The  name  of  F.  A.  Kelly  was  inserted  in  said  note  as  one 
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of  the  payees  thereof,  at  tht  special  instance  and  request  of 
said  O.  W.  Kelly."  The  legal  effeet  of  such  a  requej?t  com- 
plied with  was,  as  the  law  then  stood,  to  make  F.  A.  Kelly 
the  donee  of  her  huslmiul ;  lie  liad  a  right  to  give  his  wife  a 
joint  interest  in  the  note.  The  legal  presumption  is  that  here 
was  a  gift  to  the  wife,  and,  there  being  no  fraud  alleged,  it 
was  a  valid  gift;  and  she  having  thus  acquired  a  joint  inter- 
est in  the  note,  a  claim  against  her  husband  alone  could  not 
be  set  off  against  them  or  their  assignee.  Johnson  v.  KcTdy  9 
Ind.  252;  Blankenshlp  v.  Rogers,  10  Ind.  333;  Booev,  Wal- 
^on,  13  Ind.  387 ;  Robertson  v.  Gdrahwilery  81  Ind.  463. 

In  such  a  case  the  defendant  is  estopped  from  saying  that 
by  the  note  she  became  indebted  to  O.  M.  Kelly  only.  In 
Stevens  v.  Sanger,  supra,  this  court  said,  by  Worden,  J. : 
"  Leaving  out  of  view  any  question  of  fraud,  Peter  Songer 
had  the  right  to  have  the  note?  made  j)ayable  to  Holding.  *  * 
The  defendant  having  consented  to  give  his  note  to  Holding 
he  can  not  now  say  that  he  did  not  thereby  become  the  debtor 
of  Holding.  As  a  debtor,  he  is  estopped  by  his  own  act  in 
giving  the  note,  from  saying  that  he  became  liable  to  Peter 
Songer  and  not  to  Holding.''  The  answers,  therefore,  did  not 
show  any  valid  set-off,  either  in  law  or  equity,  and  there  was  no 
error  in  sustaining  the  demurrers  thereto.  The  judgment  of 
the  court  in  general  term  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  10,106. 
The  City  of  Elkhart  r.  Wickwire. 

Pleading. — Harmless  Error. — When  there  are  two  good  paragraphs  of  a 
complaint  so  similar  that  exactly  the  same  evidence  is  admissible  and 
iiafficient  under  each,  it  is  a  harmless  error  to  sustain  a  demurrer  to  one 
of  them. 
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City. — Street. — Personal  Injury, —  Damages. —  Wranff-doer^  Action  Against  by 
City  for  Repayment. — A  municipal  corporation  may  maintain  an  action 
against  one  who  makes  its  streets  dangerous,  for  the  recovery  of  damages 
it  has  been  compelled  to  pay  to  one  who  has  received  injuries  because 
of  the  unsafe  or  defective  condition  of  the  street. 

Same. —  Negligence. —  Notice. —  Res  Adjvdicala. —  Where  the  person  wha 
wrongfully  or  negligently  causes  a  public  street  to  be  made  unsafe  for 
travel  is  notified  of  an  action  against  the  municipal  corporation,  insti- 
tuted by  one  who  has  sufiered  injury  because  of  such  wrongful  and  neg- 
ligent act,  the  judgment  will  be  conclusive  against  him  as  to  the  ques- 
tions adjudicated  in  that  action. 

Same. — License. — A  license  to  use  a  public  street  does  not  exculpate  the 
licensee  from  the  consequences  of  his  negligence. 

Same. — Sidewalk. — Liability  of  Adjoining  Property  Owner. — A  citizen  can  not 
be  held  liable  for  an  injury  resulting  from  a  defective  sidewalk  upon 
the  ground  that  he  is  the  owner  of  the  adjoining  lot  and  makes  more  use 
than  others  of  a  thing  causing  the  injury,  constructed  and  kept  for  pub- 
lic convenience,  to  which  all  have  a  common  right,  and  over  which  no 
one  citizen  has  specific  control. 

Same. — A  citizen  of  a  municipality  is  not  responsible  for  an  injury  result- 
ing from  an  unsafe  condition  of  a  street,  unless  his  act  caused  it  to 
become  unsafe,  or  he  lias  been  guilty  of  some  breach  of  duty  in  the  par- 
ticular instance. 

Same. — Case  Stated. — One  who  was  injured  by  a  fall  in  consequence  of  ice 
accumulated  about  a  pump  on  a  sidewalk  of  a  city  recovered  damajres 
against  the  city.  The  city  then  sued  W.,  who  had  been  notified  to  de- 
fend the  suit,  to  reimburse  itself.  It  appeared  by  special  verdict  that 
W.  owned  the  adjoining  lot  since  18C0  ;  thsit  the  well  had  been  made  for 
public  use  by  leading  citizens  in  1852,  and  with  a  sample  pump  put  in 
it,  with  W.'s  consent,  by  a  dealer  in  pumps,  had  been  ever  since  used  by 
the  public,  including  the  lot  owner,  who  claimed  no  exclusive  interest 
in  it,  though  on  one  occasion  he  caused  trifling  repairs  to  be  made  to  the 
pump.  In  1879,  before  the  injury,  the  city  marshal,  by  direction  of  the 
city,  notified  W.  to  remove  the  pump,  and  by  agreement  with  the  mar- 
shal, and  W.*s  consent,  it  was  moved  nearer  the  line  of  the  lot. 

Heldy  that  a  judgment  thereon  for  W.  was  correct,  no  wrongful  act  ap- 
pearing to  have  been  done  by  him. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleet,  for  appellant. 

J.  H.  Baker,  J.  A.  S,  Wtehell  and  H.  0.  i)odj7^,  for  appellee. 

Elliott,  J. — It  is  true,  as  counsel  for  appelkknt  contends, 
that  a  plaintiff  may  state  his  cause  of  action  in  different  forms 
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in  order  to  prevent  a  possible  failure  of  proof.  Snyder  v. 
Snyder,  25  Ind.  399 ;  Steanis  v.  Dubois,  55  Ind.  257.  It 
does  not  follow,  however,  that  it  is  error  to  sustain  a  demurrer 
to  one  of  two  paragraphs,  where  both  plead  the  same  eause 
of  action,  and  where  the  plaintiff  is  entitled  to  give  the  same 
evidence  under  one  paragraph  that  he  wouUl  be  entitled  to  do 
if  both  were  left  standing.  In  this  case  the  first  and  second 
paragraphs  of  the  complaint  are  substantially  the  same,  and 
the  evidence  admissible  under  both  was  clearly  admissible 
under  the  first  alone,  and  there  was,  therefore,  no  error  in 
sustaining  the  demurrer  to  the  second  paragraph,  even  if  it 
be  deemed  good.  If  the  first  paragraph  were  not  broad 
enough  to  let  in  all  the  evidence  admissible  under  both,  or 
if  the  case  made  by  the  first  paragraph  required  more  evidence 
to  sustain  it,  thus  imposing  a  heavier  burden  on  the  plaintiff, 
or  if  the  different  paragraphs  required  different  evidence,  then, 
perhaps,  it  would  be  otherwise.  It  is  obvious,  however,  that 
where  two  paragraphs  secure  to  the  plaintiff  no  greater  bene- 
fits than  one  would  do,  he  is  not  injured  by  sustaining  a  de- 
murrer to  one  of  them,  and  this  is  true  of  the  case  in  hand. 
Where,  as  here,  the  pleading  on  its  face,  as  well,  as  the 
whole  recofd,  clearly  shows  that  the  cause  of  action  stated  in 
two  paragraphs  of  the  complaint  is  the  same,  and  can  be  made 
out  by  the  same  evidence,  there  is  no  error  in  sustaining  a 
demurrer  to  one  of  the  paragraphs. 

The  facts  stated  in  the  special  verdict  may  be  thus  sum-^ 
marized:  On  the  5th  day  of  January,  1881,  the  appellee 
was  the  owner  of  a  lot  in  the  city  of  Elkhart,  to  which  he  ac- 
quired title  in  1860;  that  a  well  was  dug  in  the  sidewalk  of 
the  city  adjoining  this  lot,  in  1852,  under  "the  direction  of 
some  of  the  leading  citizens  of  that  city,  for  the  use  of  the 
public  as  well  as  the  Jot  owner;"  that  the  well  and  pump 
therein  have  ever  since  been  used  by  the  public  and  the  lot 
owner,  with  the  knowledge  and  consent  of  the  city ;  that  the 
pump  was  placed  in  the  well  as  a  sample  pump,  with  the 
knowledge  of  appellant,  but  not  by  the  procurement  of  either 
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of  the  parties  to  this  action  ;  that  aj)i)ellec  never  claimed  any 
interest  in  it  different  from  the  city  or  public  generally ;  "but 
on  one  occasion,  when  the  pump  got  out  of  repair,  he  caused 
some  trifling  repairs  to  be  made.  In  1879  the  appellant  di- 
rected its  marshal  to  notify  appellee  to  remove  the  pump 
from  the  sidewalk.  Notice  was  given  him,  and,  by  agree- 
ment with  the  marshal,  the  pump  was  moved  nearer  the  line 
of  the  lot,  and  the  appellant  knew  of  and  consented  to  the 
placing  of  the  pump  in  the  place  in  which  it  stood  when 
Ida  M.  Kahler  was  injured."  A  judgment  was  recovered  by 
Ida  M.  Kahler,  at  the  March  term,  1881,  of  the  Elkhart  Cir- 
cuit Court  against  appellant,  for  injuries  caused  by  falling  on 
the  ice  accumulated  about  the  pump,  for  twenty-five  hundred 
dollars  and  costs ;  "  that  the  accumulation  of  ice,  which  caused 
the  injuries  of  Ida  M.  Kahler,  was  not  caused  by  the  act  of 
the  appellee  alone,  but  tliat  the  accumulation  of  ice  was  caused 
by  the  overflow  and  drip  from  the  pump  when  used  by  the 
appellee  and  otliers,  who  used  the  pump  with  the  knowledge 
and  consent  of  both  parties ; "  that,  before  the  trial  of  the  ac- 
tion brought  by  Ida  M.  Kahler,  the  appellee  had  due  notice, 
and  was  required  to  defend. 

There  is  no  doubt  that  a  municipal  corporation  tfnay  main- 
tain an  action  against  one  w^ho  makes  its  streets  dangerous, 
for  the  recovery  of  damages  it  has  been  compelled  to  pay  to 
one  who  has  received  injuries  because  of  the  unsafe  or  defec- 
tive condition  of  the  street. 

Where  the  person  who  wrongfully  or  negligently  causes  a 
public  street  to  be  made  unsafe  for  travel  is  notified  of  an 
action  instituted  by  one  who  has  suffered  injury  because  of 
such  wrongful  or  negligent  act,  the  judgment  will  be  conclu- 
sive against  him  as  to  the  questions  adjudicated  in  that  action. 
McNaughton  v.  Gifij  of  Elkhart,  85  Ind.  384. 

A  license  to  use  a  public  street  does  not  exculpate  the 
licensee  from  the  consequences  of  his  negligence.  Although 
a  person  may  act  under  the  authority  of  the  municipality,  he 
is  not  licensed  to  proceed  carelessly  and  unskilfully,  but  is 
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bound  to  use  the  privilege  granted  him  with  due  care  and 
reasonable  skill. 

The  general  duty  of  maintaining  the  streets  of  a  city  in 
a  reasonably  safe  condition  for  travel  rests  upon  the  municipal 
authorities,  and  this  duty  can  not,  so  far  as  concerns  thifd  per- 
sons, be  devolved  upon  an  individual  citizen,  nor  is  a  citizen  re- 
sponsible for  an  injury  resulting  from  an  unsafe  condition  of 
the  street,  unless  his  act  caused  it  to  become  unsafe,  or  he  has 
been  guilty  of  some  breach  of  duty  in  the  particular  instance. 

It  results  from  these  general  principles  that  if  the  facts 
stated  in  the  special  verdict  can  be  regarded  as  showing  that 
the  appellee  made  the  sidewalk  unsafe,  or  was  charged  with 
a  duty  respecting  it,  and  negligently  omitted  to  perform  that 
duty,  the  judgment  should  have  been  for  the  appellant.  We 
can  not,  however,  regard  the  verdict  as  even  inferentially  show- 
ing any  wrongful  act  or  omission  on  the  part  of  the  appellee. 
The  burden  of  the  issue  was  on  the  appellant,  and  all  facts 
essential  to  a  recovery  must  appear,  or  the  appellee  is  entitled 
to  a  judgment.  Ex  parte  WallSj  73  Ind.  95 ;  Spraker  v.  Arm- 
Strang,  79  Ind.  577. 

There  was  no  wrongful  occupancy  of  the  sidewalk  by  him, 
for  the  well  was  dug  by  the  direction  of  others,  was  licensed 
by  the  municipality,  and  he  did  no  more  than  use  it  in  com- 
mon with  other  citizens.  It  is  not  a  tort  to  use  what  the 
municipal  authorities  authorize  to  be  maintained  for  public 
use  and  convenience. 

The  change  in  the  exact  location  of  the  pump  was  not  a 
change  of  the  uses  for  which  it  was  originally  provided.  The 
only  change  was  the  location ;  there  was  nothing  making  it 
the  private  property  of  appellee,  nor  devoting  it  to  his  exclu- 
sive benefit;  it  remained  a  public  pump. 

The  use  in  common  with  the  public  of  a  thing  kept  for 
public  use  does  not  impose  a  duty  upon  those  using  it  to  keep 
the  sidewalk  where  the  thing  is  situated  in  repair;  that  duty 
rested  upon  the  corporation.     There  was  nothing  charging 
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upon  the  appellee  any  duty,  and,  as  he  owed  no  duty,  no  ac- 
tion can  be  maintained  against  him.  We  need  not  enquire 
what  the  rule  would  be  if  the  appellee  had  placed  the  pump 
in  the  sidewalk  for  his  private  benefit,  or  if  it  had  been  kept 
there  for  his  sole  use ;  for  the  verdict  shows  an  altogether  dif- 
ferent case. 

It  is  said  in  Cooley  on  Torts,  609:  "That  party  only 
is  responsible  for  the  continuance  of  a  nuisance  who  ha» 
possession  and  control  where  it  is,  and  upon  whon^,  there- 
fore, the  obligation  to  remove  seems  properly  to  rest."  In 
this  case  the  appellee  had  neither  possession  nor  control  of 
the  place  where  the  pump  was  situated,  nor  did  he  have  con- 
trol of  the  pump,  or  any  supervision  of  its  use.  No  more 
was  done  by  him  than  all  others  had  a  right  to  do  without  let 
or  hindrance  from  him,  and,  having  no  ajithority  to  supervise 
or  control,  he  was  burdened  with  no  duty,  and,  as  there  was 
no  duty,  there  could  be  no  negligence. 

The  well  was  not  an  appurtenance  for  the  appellee's  private- 
use  and  benefit,  as  a  coal  vault,  a  stairway,  or  the  like,  and 
cases  applying  to  such  things,  constructed  and  used  by  a  citizen 
for  mere  private  convenience,  have  no  bearing  upon  such  a 
case  as  this.  The  mere  fact  that  the  well  was  in  the  sidewalk 
near  the  appellee's  property  does  not  affect  the  legal  aspect  of 
the  case.  Jansen  v.  City  of  Atchison,  16  Kan.  358.  A  citizen 
can  not  be  held  liable  for  an  injury  resulting  from  a  defective 
sidewalk,  upon  the  ground  that  he  is  the  owner  of  the  adjoin- 
ing lot,  and  makes  more  use  than  others  of  a  thing  constructed 
and  kept  for  public  convenience,  to  which  all  have  a  common 
right,  and  over  which  no  one  citizen  has  specific  control.  It 
is  plain  that  in  such  a  case  no  one  citizen  can  be  held  to  be 
responsible  for  the  existence  and  control  of  a  thing  in  which 
he  has  no  exclusive  right,  and  where  his  benefit  from  its  ex- 
istence is  the  same  as  that  of  others,  differing  only  in  degree. 

We  do  not  deem  it  necessary  to  examine  the  correctness  of 
the  ruling  excluding  evidence  tending  to  enhance  damages^ 
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for,  as  it  is  clear  that  the  appellant  is  not  entitled  to  recover, 
the  question  as  to  the  amount  of  recovery  is  not  material. 

Judgment  affirmed. 

Woods,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause. 


No.  10,048. 

Chambers  v.  Kyle. 

Dbainaoe. — Ditches. — LiabitUi/ for  Obatruding. — The  owner  of  land  is  liable, 
under  the  drainage  law,  for  obstructing  a  ditcli  on  his  own  land,  only 
when  wilfully  done. 

Same. — Complaint, — A  complaint  against  a  land-owner  for  obstructing  a 
drain  upon  his  own  laud  should  show  that  the  drain  was  constructed 
under  the  statute. 

Bame. — Evidence.  ^OMer  of  Count}/  Board  for  Establishment. — The  order  of  a 
county  board  for  the  construction  of  a  ditch  is  admissible  in  an  action 
for  obstructing,  to  show  the  legality,  but  not  tlie  actual  opening,  capacity 
or  utility  of  the  drain. 

Same. — Negligence. — Contributory  Fault. — In  the  absence  of  wilful  injury,  the 
plaintiflTwho  has  stood  by  and  permitted  his  crops  to  be  ruined  by  rea- 
son of  an  obstruction  in  a  drain,  which  he  might  easily  have  removed, 
has  no  remedv. 

Practice. — Instructions. — Tmmaienal  Error. — Verbal  inaccuracies  in  an  in- 
struction will  be  disregarded  on  appeal,  when  upon  all  the  instructions 
the  jury  must  have  apprehended  the  right  meaning. 

Same. —  Record. —  Affidavits  filed  with  a  motion  for  a  new  trial  do  not 
thereby  become  part  of  the  record  on  appeal. 

From  the  Bartholomew  Circuit  Court. 
G,  W.  Cooper  and  N.  R,  Keyes,  for  appellant, 
R  T.  Hord,  W.  B.  Hord,  s'.  Stamifer  and  W.  j).  Starmfer, 
for  appellee. 

Woods,  C.  J. — The  appellant  complains  of  decisions  of 
the  court  in  excluding  evidence,  and  in  giving  and  refusing 
instructions.  The  appellee,  besides  deDying  that  any  error 
was  committed,  insists  that  the  appellant's  complaint  is  not 
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good,  and  consoquently  that  if  there  is  error  in  the  record 
it  is  harmless. 

The  complaint  charges  that  the  defendant  purposely  ob- 
structed certain  ditches  on  his  own  lands,  to  the  injury  of  tke 
plaintiff's  land  lying  above  and  adjacent  to  the  lauds  of 
the  defendant,  and  is  unquestionably  bad  for  want  of  aver- 
ments to  show  that  the  ditches  were  such  as  the  defendant 
had  not  the  right  to  obstruct.  Taylor  v.  Fickas,  64  Ind. 
167  (31  Am.  R.  il4) ;  lempleton  v.  Voaliloc,  72  Ind.  134  (37 
Am.  R.  150) ;  Cairo,  etc,  R,  R.  Co,  v.  Stevenfiy  73  Ind.  278  (38 
Am.  R.  139);  Tim  v.  C it i/ of  Madison ,  75  Ind.  241  (39  Am. 
R.  135) ;  Cairo,  etc.,  R.  R,  Co.  v.  Iloiiry,  77  Ind.  364;  Reri- 
thall  V.  Seifert,  77  Ind.  302.  But,  on  a  former  appeal  in  this 
case,  it  was  held,  and  therefore  it  is  the  settled  rule  of  the 
case,  that  the  second  ]>aragraph  of  the  complaint  was  good. 
After  that  decision  an  amended  complaint  was  filed,  but  the 
second  and  third  paragraplis,  upon  which  the  judgment  now 
appealed  from  is  predicated,  are  substantially  the  same  as  the 
original  second  paragraph,  and  consequently  are  not  oj>en  to 
question.     See  Chambei^s  v.  Kt/lc,  67  Ind.  206. 

The  first  instruction  given  by  the  court  is  said  to  be  erro- 
neous in  that  it  states  the  action  to  be  for  obstructing  the 
ditch  in  1872,  while  the  complaint  charges  obstructions  in 
1873  as  well  as  in  1872.  Neither  paragraph  of  the  complaint 
alleges  obstructions  in  1873;  and,  besides,  the  evidence  was 
not  confined  to  1872,  and,  in  the  last  instruction  given,  the 
jury  was  told  that  damages  might  be  assessed  to  August  18th, 
1876.     Plainly  the  appellant  was  not  wronged  in  this  respect. 

It  is  claimed  that  a  number  of  the  instructions  given  were 
erroneous,  inasmuch  as  they  required  the  damages  allowed 
by  the  jury  to  be  based  on  the  back  flow  of  water  caused  by 
the  obstructions,  while  it  is  insisted  that  if  the  flow  of  the 
water  was  impeded  to  the  injury  of  the  plaintiff's  land,  he  was 
entitled  to  compensation  for  the  injury,  and  that  instructions  to 
that  effect,  which  the  appellant  asked,  should  have  been  given. 
The  instructions  given  are  exceedingly  numerous  and  elab- 
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orately  minute ;  but,  after  a  careful  and  tedious  study  of  the 
entire  series,  we  are  convinced  that  the  particular  objection 
now  under  consideration  is  not  well  taken.  The  25th  to 
29th  instructions,  inclusive,  have  particular  reference  to  the 
elements  of  damage  for  which  there  might  be  a  recovery,  and 
are  certainly  comprehensive  enough.  Indeed,  it  is  evident 
that  the  court  did  not  use  the  phrase  back  flow  in  its  literal 
sense,  but  in  the  ordinary  sense  of  back-water,  prevented  from 
flowing  by  reason  of  an  obstruction  in  its  course. 

The  appellant  insists  that  by  reason  of  the  proceedings  be- 
fore the  board  of  county  commissioners  for  the  establishment 
of  the  ditch,  "  the  question  of  the  construction  and  capacity 
of  the  ditch  is  res  adjudicaia"  and  hence  that  it  was  error  for 
the  court  to  direct  the  jury  to  consider  the  construction  and 
capacity  of  the  ditch,  the  nature  of  the  soil  through  which  it 
is  cut,  its  actual  fall,  and  the  like  circumstances,  in  determin- 
ing what  injury,  if  any,  the  obstructions  complained  of  had 
caused  to  the  plaintift''s  land.  The  adjudication  extends  to 
the  fact  of  the  order  for  the  construction  of  the  ditch,  and, 
when  constructed  under  the  order,  puts  its  lawful  existence 
beyond  question ;  but  that  the  record  tends  to  show  the  actual 
opening  of  the  drain,  or  its  capacity  and  utility  as  opened, 
could  hardly  be  admitted.  The  powers  of  county  boards  are 
large,  but  their  mandates  do  not  control  the  flow  of  water  nor 
otherwise  supersede  the  laws  of  nature. 

The  complaint  alleges  that  the  defendant  obstructed  the 
ditch  by  feeding  a  large  number  of  hogs  in  the  field  owned 
by  the  defendant,  through  which  the  ditch  runs,  and  permitted 
the  hogs  to  wallow  in  and  fill  up  and  obstruct  the  ditch.  The 
appellant,  claiming  that  this  j)art  of  the  complaint  was  held 
good  on  the  former  appeal,  intysts  that  the  court  erred  in  re- 
jecting evidence  of  the  feeding  of  hogs  in  the  field,  although 
upon  enquiry  of  the  court,  at  the  time  the  evidence  was  offered, 
he  denied  having  any  evidence  that  the  appellee  fed  his  hogs 
in  that  field  with  the  purpose  of  obstructing  the  drain.  The 
complaint  in  this  respect  is  not  and  was  not  held  to  be  good 
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on  the  former  appeal.  It  was,  it  is  to  be  presumed,  lield  good 
beeause  of  the  averment  that  the  defendant  had  obstructed  the 
ditch  with  rails  and  timbers  thrown  into  it.  lie  had  a  right 
to  use  his  field  for  the  feeding  of  his  hogs,  and  if  his  hogs  wal- 
lowed in  the  ditch  and  thereby  in  a  measure  caused  it  to  fill 
up,  it  was  not  such  an  obstruction  as  is  embraced  in  the  stat- 
ute, and  for  which  the  appellee  was  responsible  to  the  appel- 
lant. Ayres  v.  Laughlhi,  62  Ind.  327.  It  is  only  by  virtue 
of  the  statute  that  the  appellant  has  any  right  to  have  the 
ditch  kept  open  on  the  lands  of  the  appellee,  and  when  such 
a  right  is  created  by  a  statute  which  in  terms  makes  those 
liable  for  damages  who  "  wilfully  obstruct  any  ditch,''  the 
provision  constitutes  a  limitation  on  the  right,  ancj  the  remedy 
so  given  is  exclusive. 

The  appellant  complains  that  the-court  used  the  wordpw- 
posely  instead  of  wilfully.  There  is  nothing  in  the  objec- 
tion. If  there  is  any  difference  in  the  meaning  of  the  words 
in  this  connection,  the  word  used  was  the  more  favorable  to 
the  appellant. 

One  witness  testified  that  in  1873,  when  in  the  employ  of 
the  defendant,  he  put  cord-wood  in  the  west  ditch  in  order  to 
make  a  wagon  way  across,  and  by  the  direction  of  the  defend- 
ant took  the  wood  out  of  the  ditch  again.  And  another  w*it- 
ness  testified  that  he  saw  logs  and  chunks  in  west  ditch — five 
or  six  pieces,  which  "  looked  like  they  had  been  rolled  in." 
The  court  instructed  that  there  was  no  evidence  tending  to 
show  that  the  defendant  caused  any  obstruction  in  the  west 
ditch  ;  and  this,  it  is  insisted,  was  error.  The  obstructions, such 
as  they  were,  having  been  on  the  land  of  the  defendant,  we 
think  it  ought  to  have  been  left  to  the  jury  to  say  whether  the 
defendant  Avas  responsible  for  them ;  but  it  is  so  evident  upon 
the  entire  case  that  the  result  was  not  affected  by  this  instruc- 
tion, that  we  can  not  reverse  the  judgment  on  account  of  it. 
It  is  not  shown  that  the  "five  or  six  pieces"  constitut<}d  a  ma- 
terial impediment  to  the  flow  of  water  in  the  ditch,  and  if  they 
had,  the  labor  of  removal  could  have  been  bnt  a  trifle,  not 


NOVEMBER  TERM,  1882.  87 


The  Indiana  Manufacturing  Company  r.  Millicani  Administrator. 


enough  to  enhance  the  nominal  damages  awarded.  There  is, 
besides,  abundant  evidence  that  by  force  of  natural  causes  the 
drain  had  become  choked  and  filled  in  a  manner  to  account 
for  the  injuries  suffered  by  tlie  appellant.  There  is  certainly 
no  evidence  of  a  wilful  design  to  obstruct  the  ditch  for  the 
sake  of  obstruction  alone;  and,  if  through  inadvertence  or 
negligence,  the  defendant  or  his  employees  left  rails  or  wood 
in  the  ditch,  placed  there  for  a  proper  temporary  purpose,  the 
plaintiff  could  not  stand  by  and  await  the  ruin  of  the  crops 
of  a  season,  expecting  to  recover  the  damages  from  the  de- 
fendant, but  was  bound  himself  to  remove  the  obstructions, 
as  he  had  a  right  to  do,  and  could  recover  only  for  the  dam- 
age suffered  before  he  could  reasonably  effect  the  removal. 
Shear.  &  Red.  Neg.,  sections  34,  35. 

One  of  the  causes  for  a  new  trial  was  the  alleged  discov- 
ery of  other  evidence,  but  the  affidavits  in  support  of  this 
cause  are  not  made  a  part  of  the  record ;  they  appear  only  in 
-connection  with  the  motion  for  a  new  trial.  WUliams  v.  Pot- 
ler,  72  Ind.  354;  Douglass  v.  State,  72  Ind.  385;  Colee  v. 
Mat^,  75  Ind.  511  ;  Iks  v.  Watmn,  76  Ind.  359. 

If  it  w^as  material,  as  it  clearly  was  not,  what  benefits  had 
been  assessed  upon  the  defendant's  lands  on  account  of  the 
proposed  construction  of  the  ditch,  the  defendant's  own  tes- 
timony showed  all  that  the  appellant  proposed  to  show  on  the 
subject. 

We  find  no  error  in  the  record  for  which  another  trial 
ought  to  be  granted. 

Judgment  affirmed. 
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only  by  bill  of  exceptions  or  a  special  order ;  so,  also,  as  to  affidavits  in 
support  of  motions  made  during  the  progress  of  a  cause. 

Negligence. — Action  for  Death  of  Another.— Pleading, — Decedents^  Estates,^ 
In  a  suit  in  the  name  of  an  administrator,  for  an  injury  causing  thei 
death  of  his  intestate,  the  complaint  need  not  negative  contributory 
negligence  by  the  administrator. 

Same. — Injury  by  Co-ServanL — Employer  and  Employee. — Where  a  master 
fails  to  use  ordinary  and  reasonable  care  in  selecting  a  co-servant,  and^ 
being  ignorant  concerning  him,  employs  him  without  enquiry,  a  fellow* 
servant  who,  without  fault,  is  injured  by  the  negligence  and  want  of 
skill  of  the  co-servant,  may  recover  of  the  master,  if  the  other  facts 
requisite  to  a  cause  of  action  exist. 

Instructions. — I^-egUfnption. — Unless  all  instructions  given  appear  by  the 
record,  it  will  be  presumed  that  others  refused  were  embraced  in  those 
given. 

From  the  Miami  Circuit  Court. 

H.  J.  Shirk,  J.  Mitchell,  C.  -^1.  Cole, McCllntock,  J.L^ 

Farrar,  J,  Farrar,  W.  C.  Farrar  and  8.  D.  Carpenter,  for 
appellant. 

/.  M.  Calvert,  M.  Winfield,  R,  P.  Effinger  and  W.  E.  Moid- 
bray,  for  appellee. 

BiCKNELL,  C.  C. — This  was  an  action  by  an  administrator 
to  recover  damages  for  an  injury  which  caused  the  death  of 
his  decedent.  It  was  brought  Under  section  784  of  the  code  of 
1862,  for  the  benefit  of  the  widow  and  children,  whose  names, 
with  their  relation  to  the  deceased,  are  stated  in  the  com- 
plaint. All  the  questions  arise  under  the  third  paragraph  of 
the  complaint.  There  was  a  trial  by  jury  upon  that  para- 
graph and  the  general  denial.  The  jury  found  for  the  plain- 
tiff, with  $1,200  damages.  Motions,  by  defendant,  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled,  and  judgment 
was  rendered  on  the  verdict.     The  defendant  appealed. 

The  errors  assigned  and  argued  are : 

1.  Overruling  the  motion  to  make  the  complaint  more- 
specific. 

2.  Overruling  the  demurrer  to  the  complaint. 

3.  Overruling  the  motion  to  make  the  defendant's  receiver 
a  co-defendant. 
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4.  Overruling  the  motion  to  perfect  the  change  of  venue. 

5.  Striking  out  the  second  paragraph  of  the  answer. 

6.  Giving  the  jury  instructions  Nos.  4,  5,  6,  7  and  8. 

7.  Refusing  instructions  Nos.  2,  3,  4,  6,  7,  8,  9, 10, 13, 14, 
16,  17,  18  and  20,  demanded  by  defendant. 

8.  Overruling  the  motion  for  a  new  trial. 

9.  Overruling  the  motion  in  arrest  of  judgment. 

Of  the  foregoing  specifications  Nos.  1,  3,  4  and  6  present 
no  question  for  consideration.  A  motion  to  make  a  com- 
plaint more  specific,  and  a  motion  to  strike  out  a  pleading, 
with  the  rulings  of  the  court  thereon,  can  be  shown  only  by 
bill  of  exceptions  or  by  special  order  of  the  court.  Manhat- 
tan L.  Ins,  Co.  V.  Doll,  80  Ind.  113 ;  JHerriU  v.  Cobb,  17  Ind. 
314.  The  same  rule  applies  to  affidavits  filed  in  support  of 
motions  made  during  the  progress  of  a  cause.  Blizzard  v. 
Phebus^So  Ind.  284;  Beck  v.  State,  72  Ind.  250;  Woody. 
Crane,  75  Ind.  207 ;  Swan  v.  Clark,  80  Ind.  57. 

None  of  the  matters  mentioned  in  specifications  Nos.  1,  3, 
4  and  6  are  shown  in  the  bill  of  exceptions,  nor  is  any  order 
of  court  shown  making  such  matters  part  of  the  record.  The 
motions  to  make  the  receiver  a  party,  and  to  perfect  the 
change  of  venue,  are  said  to  have  been  founded  on  affidavits, 
and  the  affidavits  are  not  in  the  bill  of  exceptions.  The  sec- 
ond specification  of  error  questions  the  sufficiency  of  the  com- 
plaint. The  only  objection  made  to  the  complaint  is  that  it 
feils  to  allege  that  the  man  was  killed  without  the  contribu- 
tory negligence  of  his  administrator,  but  it  does  allege  that 
he  was  killed  without  any  contributory  negligence  on  his  own 
part.  Indianapolis,  etc.,  R. R.  Co.y.  Keeley^s  Adm^r,  23  Ind.  133. 

In  support  of  the  demurrer  we  are  referred  to  Sullivan  v. 
Toledo,  etc.,  R.  W.  Co.,  58  Ind.  20,  but  that  was  a  case  where 
the  plaintiflF  was  suing  for  the  death  of  his  minor  child.  In 
such  a  case  the  father  is  to  some  extent  responsible  for  the 
safety  of  his  minor  child,  and  his  negligence,  contributing  to 
the  injury,  ought  to  defeat  his  action.  Hathaway  v.  Toledo^ 
etc.,  R.  W.  Co.,  46  Ind.  25 ;  Jeffersonville,  etc.,  R.  R.  Co.  v. 
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Boioen,  40  Ind.  545.  But  here  the  action  is  brought  by  the 
administrator,  for  the  benefit  of  the  widow  and  children.  In 
such  a  case  it  is  sufficient  to  aver,  as  the  complaint  here  does, 
that  the  party  injured  was  himself  guilty  of  no  i>egligence 
which  contributed  to  the  injury.  Louisville,  etc.,  R.  W.  Go.  v. 
Boland,  53  Ind.  398.  Contributory  fault  need  not  be  denied 
when  the  facts  stated  show  there  was  no  such  fault.  Duffy  v. 
Howard,  77  Ind.  182. .  There  was  no  error  in  overruling  the 
demurrer  to  the  complaint,  and  as  nothing  is  alleged  in  the 
appellant's  brief  in  support  of  the  motion  in  arrest  of  judg- 
ment, except  the  aforesaid  objection  to  the  complaint,  there 
was  no  error  in  overruling  that  motion.  This  disposes  of  the 
9th  specification  of  error.  Under  the  6th  specification  of  er- 
ror the  appellant,  in  its  brief,  discusses  only  the  objections  to 
the  7th  and  8th  instructions  given  by  the  court.  The  ob- 
jections to  instructions  4,  5  and  6  are  therefore  regarded  as 
waived. 

The  7th  instruction  was  as  follows: 

"  7.  Again,  if  you  find  that  at  the  time  of  the  death  of 
the  deceased,  the  defendant  had  in  his  employ  a  man  of  the 
name  of  I^aird;  that  he  was  employed  by  the  defendant  to 
assist  the  deceased  in  off-bearing  lumber:  that  he  was  a 
stranger  to  the  defendant,  and  the  defendant  knew  nothing 
of  his  character,  skill  or  qualification  for  such  employment, 
and  at  the  time  of  employing  him  to  off-bear  made  no  enquiries 
concerning  his  character,  skill  or  qualifications,  and  failed  to 
€xercisc  ordinary  and  reasonable  care  in  his  selection,  and  that 
in  point  of  fact  said  Laird  was  without  skill,  experience  or 
fitness  for  said  work,  and  through  his  negligence  and  want 
of  proper  skill  the  deceased  was  killed  as  alleged,  without 
fault  on  his  part,  then  the  plaintiff  is  entitled  to  a  verdict, 
provided  all  the  other  material  allegations  of  the  third  para- 
graph of  the  complaint  have  been  established  by  a  prepon- 
derance of  tlie  evidence.*' 

The  appellant  objects  to  the  following  part  only  of  said 
chargCj  to  wit :  "  That  he  was  a  stranger  to  the  defendant,  and 
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the  defendant  knew  nothing  of  his  character,  sVill  or  quali- 
fications, and  at  the  time  of  employing  him  to  off-bear  made 
no  enquiries  concerning  his  character,  skill  or  qualifications." 
The  appellant  claims  that  this  part  of  the  seventh  charge 
ivas  likely  to  mislead  the  jury ;  but  we  think  that,  taken  in  con- 
nection with  the  remainder  of  the  charge,  this  part  could  not 
mislead  the  jury,  and  was  not  erroneous. 

In  the  eighth  instruction  the  court  suggests  to  the  jury 
seven  questions,  and  tells  them  that  if  from  the  evidence  they 
can  answer  all  these  questions  in  the  affirmative,  "  then  the 
plaintiff  is  entitled  to  a  verdict,  provided  all  the  other  mate- 
rial allegations  of  the  third  paragraph  of  the  complaint  have 
been  established  by  a  preponderance  of  the  evidence." 

The  appellant  objects  to  the  following,  which  was  one  of 
the  seven  questions  embraced  in  said  eighth  instruction,  to 
wit :  "  Was  the  place  where  be  was  at  work  one  of  more  than 
ordinary  danger?  "  The  theory  of  this  instruction  was,  that, 
unless  the  place  was  one  of  more  than  ordinary  danger,  then 
the  defendant  was  not  bound  to  so  much  care  in  the  selection 
of  the  fellow-servant.  Practically,  the  suggestion  of  that 
question  was  favorable  to  the  appellant;  taking  it  in  connec- 
tion with  the  remainder  of  the  eighth  instruction,  the  appel- 
lant had  no  right  to  complain  of  it. 

The  seventh  specification  of  error  relates  to  the  nvfusal  of 
instructions.  Upon  this  the  rule  is,  that  unless  it  appears  by 
the  record  that  all  the  instructions  given  to  the  jury  are  prop- 
erly before  the  court,  the  refusal  of  instructions  is  not  an 
available  error.  Coryell  v.  Stone,  62  Ind.  307 ;  Pittsburgh, 
etc.,  R.  R  Go.  V.  Noel,  77  Ind.  110,  118.  Where  the  record 
does  not  profess  to  contain  all  the  instructions,  it  may  be  pre- 
sumed that  the  court  gave  any  others  besides  those  appearing 
In  the  record  which  were  necessary  to  enable  the  jury  to  un- 
derstand the  law  of  the  case.  Coryell  v.  Stone,  supra ;  Pitts- 
burgh,  etc.,  R.  R.  Co.  v.  Noel,  supra;  Smith  v.  Kyler,  74  Ind. 
-576,  585. 

In  this  case  there  is  nothing  in  the  record  showing  that  the 
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instructions  set  out  in  the  bill  of  exceptions  were  the  only  in- 
structions given  in  the  ease.  Without  such  a  showing  we  can 
not,  under  the  authority  of  the  cases  just  cited,  consider  further 
the  instructions  refused.  The  record  does  not  exchide  the 
legal  presumption  that  they  were  refused  for  sufficient  reasons* 
Fitzgerald  v.  Jerolarnan,  10  Ind.  338. 

The  only  remaining  specification  of  error  is  the  eightli,  to 
wit,  overruling  the  motion  for  a  new  trial.  Under  this  spec- 
ification the  only  reasons  for  anew  trial  discussed  in  the  brief 
of  the  appellant  are,  that  the  verdict  was  not  sustained  by  suf- 
ficient evidence,  and  is  contrary  to  law.  There  was  evidence 
tending  to  support  the  verdict,  and  where  that  is  the  case,  the 
rule  is  that  this  court  will  not  set  aside  a  verdict  upon  a  mere 
preponderance  of  the  evidence  against  the  verdict.  Louiwille, 
etCy  R,  W,  Oo.  v.  Head,  80  Ind.  117,  and  cases  there  cited. 
We  can  not  say  that  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  nor  that  it  was  contrary  to  law.  Boyce  v.  Fiiz- 
pa/r/c'i,  80  Ind.  o2G.  There  is  no  available  error  in  the  record. 
The  judgment  ought  to  be  affirmed.  Ohio,  etc.,  R,  W,  Co.  v. 
GoUarn,  73  Ind.  261  (38  Am.  R.  134). 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is- 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  10,068. 

Jackson  r.  Olmstead  kt  al. 

JUDGMENT.^Dci/c  of. — F2vidence. — Supreme  Court.  —  Presumption. — Where,  \n 
an  action  upon  a  judgment,  the  bill  of  exceptions  on  appeal  fails  to  show 
the  date  of  the  judgment,  read  in  evidence  without  objection,  the  Su* 
preme  Court  will  not,  for  such  rciuson,  reverse  the  judgment,  but  pre- 
sume that  it  was  rendered  before  the  commencement  of  the  action 
thereon. 

Same. — PbymenU — Accord  and  Satisfaction. — Pleading. — R-ex/. — In  such  ac~ 
tion,  under  a  plea  that  the  judgment  sued  on  had  been  compromised  and 
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discharged  by  the  payment  of  a  sum  named  to  tlie  jud'^^ment  plaintiffs 
jointly,  it  is  not  competent  to  show  an  accord  and  satisfaction  as  to  a 
part  of  the  judgment  under  an  agreement  with  one  or  both  of  such 
plaintiffs.  To  constitute  a  complete  bar  or  defence  the  accord  must 
have  been  fully  executed. 

From  the  Clark  Circuit  Court. 
J,  11,  Stotscnburg,  for  appellant. 

Woods,  C.  J. — The  appellees  sued  the  appellant  upon  a 
judgment  alleged  to  have  been  recovered  in  the  Clark  Circuit 
Court  on  the  13th  day  of  April,  18G9.  The  appellant,  besides 
the  general  denial  and  payment,  answered  that  "  before  the 
commencement  of  this  suit,  in  pursuance  of  a  compromise  then 
had  by  and  between  said  plaintiffs  and  defendant,  the  defend- 
ant paid  the  plaintiffs  the  sum  of  $2,000,  in  full  satisfaction 
and  discharge  of  the  judgment  sued  on." 

Without  demurring,  the  plaintiffs  joined  issue;  the  court 
found  for  the  plaintiffs,  and  gave  them  judgment  for  the  sum 
of  $7,604.  The  appellant  moved  for  a  new  trial,  because  of 
excessive  damages  and  of  want  of  evidence  to  sustain  the 
finding. 

The  first  objection  made  to  the  evidence  is  that  it  does  not 
show  when  the  judgment  was  rendered  which  was  put  in  evi- 
dence. It  is  shown,  however,  that  the  plaintiffs  read  in  evi- 
dence the  entry  of  the  judgment  "  from  order-book  16  of  the 
Clark  Circuit  Court,  page  43,  which  was  duly  proven  by  the 
clerk  of  the  court."  No  objection  \vas  made  by  the  appellant 
to  the  evidence;  and,  as  the  original  entry  was  produced  and 
read,  it  is  manifest  that  the  date  of  the  rendition  was  before  the 
court.  It  will,  therefore,  be  presumed,  notwithstanding  the 
failure  of  the  bill  of  exceptions  to  show  the  date,  that  the  judg- 
ment was  rendered  before  the  commencement  of  the  action, 
and  was  properly  admissible.  Moody  v.  State,  ex  rel.,  84  Ind.  433. 

The  evidence  fails  to  show  the  alleged  compromise  and 
satisfaction  of  the  judgment  by  the  payment  of  a  smaller  sum 
than  was  due.  It  does  appear  that  a  compromise  was  agreed 
upon  between  the  parties,  whereby  the  appellant  was  to  pay 
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the  costs  of  certain  legal  proceedings  subsequent  to  the  date 
of  the  judgment,  and  was  also  to  pay  to  the  appellee  Olmstead 
a  certain  sum,  and  to  O'Conner  another  sum,  which  they  agreed 
to  accept  in  full  each  of  his  respective  share  or  interest  in  the 
judgment;  and,  accordingly,  the  appellant  did  pay  the  costs^ 
and  to  Olmstead  the  sum  stipulated,  but  to  O'Conner  he  paid 
less  than  half  of  the  sum  which  he  undertook  to  pay. 

Counsel  for  the  appellant  argues  that,  the  entire  sum  having 
been  paid  to  Olmstead,  which  he  agreed  to  accept  in  full  of 
his  half  of  the  judgment,  that  part  of  the  judgment,  at  least, 
should  have  been  treated  as  dis(;harged  by  such  payment.  It  is 
a  sufficient  answer  to  this  that  the  pleadings  involved  no  such 
issue.  The  answer  alleges  a  joint  compromise,  made  with  the 
judgment  plaintiffs  as  having  a  joint  and  single  interest,  aud 
that  the  sum  named  had  been  paid  in  discharge  of  the  entire 
judgment.  Under  this  plea,  it  was  not  competent  to  show  an 
accord  and  satisfaction  as  to  a  part  of  the  judgment,  under  an 
agreement  with  one  or  both  of  the  judgment  plaintiffs.  An 
accord  can  not  constitute  a  bur,  or  complete  defence,  unless 
shown  to  have  been  fully  executed.  Woodruff  v.  Dobbins,  7 
Blackf.  582;  Harbor  v.  Morgan,  4  Ind.  158;  CoquiUard^s 
Adm'rs  V.  French,  19  Ind.  274 ;  Deweese  v.  Cheek,  35  Ind  514. 

Upon  the  failure  of  the  appellant  to  pay  the  sums  stipulated^ 
the  remedy  of  the  appellees  was  not  an  action  for  the  sum  or 
sums  so  agreed  to  be  paid  ;  but  they  were  remitted  to  their  orig- 
inal rights  under  the  judgment,  as  if  the  accord  had  never  been 
agreed  upon,  and,  for  the  payments  made  by  the  appellant^ 
were  required  simply  to  give  credits  upon  the  judgment. 

Judgment  affirmed. 

HoWK,  J.,  did  not  participate  in  this  decision. 
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No.  9188. 

Terry  t;.  Bronnenberg. 

Beview  OF  JuDOMENT. — Evidence, — Supreme  Court. — Where,  in  an  action 
to  review  a  judgment  on  account  of  the  insufficiency  of  the  evidence  to 
sustain  the  finding  of  the  court,  the  complaint  for  review  shows  that 
there  was  evidence  in  the  record  legally  tending  to  support  the  finding 
of  the  court  upon  which  the  judgment  sought  to  be  reviewed  was  ren- 
dered, such  complaint  is  insufficient  on  demurrer. 

From  the  Madison  Circuit  Court. 

W,  R.  Pierse  and  (7.  B,  Gerard,  for  appellant. 
H.  D,  Thompson  and  T,  B.  Oi^j  for  appellee. 

Morris,  C. — This  suit  was  brought  by  the  appellant  to  re- 
view a  judgment  rendered  in  the  Madison  Circuit  Court 
against  him  and  in  favor  of  the  appellee,  upon  a  cross  com- 
plaint filed  by  the  appellant  against  the  appellee,  in  a  suit  com- 
menced by  the  latter  against  the  former  and  others. 
I  The  appellant  alleges  in  his  complaint  that  the  court  erred 
in  overruling  his  motion  for  a  new  trial  in  the  action  sought 
to  be  reviewed.  The  original  cause  was  tried  by  the  court. 
The  evidence  was  made  a  part  of  the  record  by  bill  of  excep- 
tions; a  motion  for  a  new  trial  was  made  on  the  grojind  that 
the  finding  of  the  court  was  not  sustained  by  sufficient  evi- 
dence. This  motion  was  overruled  by  the  court,  and  the  ap- 
pellant excepted.  The  overruling  of  the  motion  for  a  new 
trial  in  the  original  action  is  the  error  complained  of  in  this 
action. 

The  appellee  demurred  to  the  complaint  to  review,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  sustained  the  demurrer,  and  the  appel- 
lant excepted.  -  The  ruling  of  the  court  upon  the  demurrer  is 
assigned  as  error. 

It  is  claimed  by  the  appellant  that  his  complaint  to  review 
contains  so  much  of  the  record  of  the  action  in  which  the 
judgment  sought  to  be  reviewed  was  rendered  as  is  necessary 
to  enable  this  court  to  pass  upon  and  determine  the  matter 
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complained  of.  The  complaint  states  thai  the  evidence  upon 
-which  the  judgment  sought  to  be  reversed  was  rendered  was 
made  a  part  of  tlie  record  of  the  original  action  by  bill  of  ex- 
ceptions; the  pleadings  in  the  cross  action  are  set  out;  so  are 
the  finding  of  the  court,  the  motion  for  a  new  trial,  the  over- 
ruling of  the  motion,  the  exception  of  the  appellant,  the  evi- 
dence given  in  the  case,  and  the  final  judgment  of  the  court. 
We  are  inclined  to  think  that  the  complaint  to  review  sets 
out  so  much  of  the  record  of  the  former  action  as  is  neces- 
sary to  enable  this  court  to  pass  upon  the  matter  complained 
of,  and  that,  in  this  respect,  the  complaint  is  sufficient. 

This  court  will  not  reverse  a  judgment  on  a  complaint  to 
review,  except  for  cross  errors  such  as  would  justify  this  court 
in  reversing  the  judgment  on  appeal.  If,  therefore,  there  was 
any  testimony  given  on  the  trial  of  the  cause  under  review, 
legally  tending  to  support  the  finding  of  the  court,  it  would 
not  have  been  disturbed  on  appeal,  nor  should  it  be  in  an  ac- 
tion to  review  the  judgment.   TalboH  v.  Kennedy,  76  Ind.  282. 

We  have  looked  through  the  bill  of  exceptions  containing 
the  evidence  in  the  action  sought  to  be  reviewed,  and  think 
it  contains  testimony  clearly  tending  to  sustain  the  finding  of 
the  court  in  the  original  action.  The  appellee  testified  as  a 
witness  on  the  trial,  on  the  appellant's  cross  complaint,  to  facts 
sufficient  to  justify  the  finding  of  the  court.  Had  the  court  be- 
lieved his  testimonv,  it  could  not  well  have  found  otherwise 
than  as  it  did.  We  can  not  weigh  the  testimony  as  did  the 
trial  court.  On  error,  either  upon  appeal  or  upon  a  complaint 
to  review,  it  is  enough  if  there- is  any  testimony  legally  tend- 
ing to  support  the  finding  of  the  court  or  the  verdict  of  the 
jury.  Abskire  v.  WUfiams,  76  Ind.  97 ;  Fort  Wayne,  etc.,  R, 
R.  Co.  V.  Husaelman,  65  Ind.  73. 

It  appearing  upon  the  face  of  the  complaint  to  review  the 
judgment  against  the  appellant  and  in  favor  of  the  appellee, 
that  there  was  evidence  in  the  record  legally  tending  to  sus- 
tain the  finding  of  the  court  upon  which  the  judgment  sought 
to  be  reversed  was  rendered,  the  demurrer  was  rightly  sus- 
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tained.  There  was  no  error  shown  in  the  record  of  the  judg- 
ment sought  to  be  reviewed  which  would  justify  its  reversal. 
The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  10,736. 

Powers  v.  The  State. 

Criminal  Law. — Forgery, —  WriiUn  Order  or  Request, — Averment  of  BxtrvMiM 
Mali/er, — Informalion, — Where  a  prosecution  for  forgery  is  predicated  upon 
a  written  order  or  request  for  the  payment  of  money,  which  order  or  request 
omits  t!ie  name  of  the  person  to  whom  it  was  intended  to  be  addressed, 
the  information  will  be  sufficient  to  withstand  a  motion  to  quash,  if  the 
omitted  name  be  supplied  therein  by  a  proper  averment. 

8 AM  E.— Copy  o/"  WriUen  Instrument. — Misnomer, — Where  a  copy  of  the  writ- 
ten instrument  on  which  the  charge  of  forgery  is  predicated  is  set  out  in 
the  information,  the  mere  misnomer  of  the  instrument  will  afford  no 
sufficient  ground  for  quashing  such  information. 

Samjb. — Prosecution  hy  Affidavit  and  Information. — Jurisdietumal  Facts. — Where 
a  prosecution  is  by  affidavit  and  information,  it  is  not  necessary,  under 
section  1733,  R.  S.  1881,  to  state  in  the  information  the  jurisdictional 
facts  which  must  exist,  under  section  1679,  R.  S.  1881,  to  authorize  the 
State  to  prosecute  the  defendant  by  affidavit  and  information,  instead 
of  by  indictment. 

Same. —  Uttering  Forged  Order. — Scienter. — Where  the  information  charges 
that  the  defendant  uttered,  published  and  passed  the  forged  order,  it 
will  be  bad  on  motion  to  quash  the  same,  if  it  fail  to  allege  that  he  so 
uttered,  published  and  passed  such  order  "  knowing  the  same  to  be  false, 
forged  and  counterfeit.'^ 

Same. — Good  and  Bad  Counts. — General  Verdict  of  Guilty. — Bresumplum. — 
Where  there  is  a  good  count  and  a  bad  count,  and  a  general  verdict  of 
guilty,  a  valid  judgment  can  be  entered  on  the  verdict,  which  will  bo 
presumed  in  error  to  have  been  entered  on  the  good  count 

From  the  Allen  Criminal  Court. 
Vol.  87.-7 
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H.  Colerick  and  W,  8.  Oppenheim,  for  appellant. 
F.  T,  Hordy  Attx)rney  General,  and  (7.  M.  Davison,  Prose-^ 
cuting  Attorney,  for  the  State. 

HowK,  J. — In  this  case  the  appellant  was  prosecuted  and 
convicted,  upon  affidavit  and  information,  charging  him  with 
the  crime  of  forgery.  From  the  judgment  of  conviction  he 
has  appealed  to  this  court,  and  has  here  assigned  as  errors  the 
decisions  of  the  trial  court  in  overruling  his  motions  to  quash 
each  count  of  the  affidavit  and  information,  and  his  motion  ia 
arrest  of  judgment.  The  evidence  is  not  in  the  record,  and 
the  jury,  in  their  verdict,  found  the  appellant  guilty  as  charged 
in  the  affidavit  and  information,  and  not  as  charged  in  any 
particular  count  or  counts  thereof  The  affidavit  and  infor- 
mation each  contained  four  separate  and  several  counts,  and 
the  questions  for  decision,  and  the  only  questions,  are  these : 
Did  each  count  of  the  affidavit  and  information  state  facta- 
sufficient  to  constitute  a  public  offence  ?  Or,  if  some  of  the 
counts  are  good  and  some  bad,  what  disposition  must  be  made 
of  the  case  ? 

In  each  count  of  the  affidavit  and  information  the  offence 
charged,  or  intended  to  be  charged,  is  defined,  and  its  punish- 
ment prescribed,  in  sec.  2206,  R.  S.4881 .  So  far  as  applicable  to 
the  case  in  hand,  this  section  provides  as  follows :  "  Whoever 
falsely  makes  or  assists  to  make,  *  *  forges,  counterfeits,  prints, 
or  photographs,  or  causes  to  be  falsely  made,  *  *  forged,  coun- 
terfeited, printed,  or  photographecj,  *  *  *  any  order,  warrant,  or 
request  for  the  payment  of  money ;  *  **  *  *  or  any  other  in- 
strument of  writing,  with  intent  to  defraud  any  person,  body 
politic  or  corporate;  or  utters  or  publishes  as  true  any  such  in- 
strument or  matter,  knowing  the  same  to  be  false,  *  *  forged, 
counterfeited,  falsely  printed,  or  photographed,  with  intent  to 
defraud  any  person,  body  politic  or  corporate, — shall  be  im- 
prisoned in  the  Stiite  prison  not  more  than  fourteen  years  nor 
less  than  two  years,  and  fined  not  more  than  one  thousand 
dollars  nor  less  than  ten  dollars." 
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In  the  first  count  of  the  affidavit  and  information^  it  was 
charged,  in  substance,  that  the  appellant, "  John  Powers,  on  the 
29th  day  of  January,  1883,  at  the  county  of  Allen  and.  the 
State  of  Indiana,  did  then  and  there  unlawfully,  feloniously, 
folsely,  fraudulently  and  knowingly  forge  and  counterfeit  a 
certain  order  for  the  payment  of  money,  which  said  forged 
and  counterfeit  order  for  the  payment  of  money  is  as  follows, 
to  wit  2  *  Fort  Wayne,  Jan.  29, 1 883.  Pay  to  John  Beel  $10^. 
Henry  Stillhorn,'  with  intent  to  defraud  one  Charles  Still- 
horn  ;  that  the  words  and  characters  and  figures  in  the  said 
forged  and  counterfeit  order  for  the  payment  of  money  afore- 
said, as  follows,  to  wit :  *  Fort  Wayne,  Jan.  29,  1883.  Pay  to 
John  Beel  $10-]^.  Henry  Stillhorn,'  did  then  and  there  mean, 
and  were  by  him,  the  said  cTohn  Powers  aforesaid,  meant  and 
intended  to  mean  as  follows,  to  wit:  ' Fort  Wayne,  January 
29th,  1 883.  Pay  to  John  Beel  ten  dollars.  Henry  Stellhorn  f 
that  Henry  Stellhorn  was  then  and  there  in  the  habit  of  draw- 
ing orders  for  the  payment  of  money,  of  similar  tenor  to  said 
&lse  and  counterfeit  order  aforesaid,  upon  Charles  Stellhorn, 
and  Charles  Stellhorn  was  at  that  time  in  the  habit  of  paying 
such  orders  drawn  by  said  Henry  Stellhorn  as  aforesaid,  all 
of  which  said  John  Powers  aforesaid  then  and  there  well  knew ; 
that  John  Powers  aforesaid  and  John  Beel,  named  in  said  false 
and  counterfeit  order  for  the  payment  of  money  aforesaid,  were 
then  and  there  one  and  the  same  person,  all  of  which  the  said 
John  Powers  aforesaid  then  and  there  well  knew,  as  Henry 
Stellhorn  has  complained  on  oath,  and  as  set  forth  in  the  affi- 
davit of  Henry  Stellhorn  herewith  filed." 

The  second  count  of  the  affidavit  and  information  diffijred 
from  the  first  count  only  in  this,  that  it  charged  that  the  ap- 
pellant committed  the  forgery  with  intent  to  defraud  Henry 
Stellhorn,  instead  of  Charles  Stellhorn  as  in  the  first  count. 
In  the  third  count  it  was  charjj^ed,  in  substance,  that  the  ap- 
pellant unlawfully,  feloniously,  fraudulently,  falsely  and 
knowingly  uttiTcd,  publi.shed  and  pass(>d  to  Charles  Stellhorn, 
as  true  and  genuine,  the  false,  forged  and  counterfeit  order 
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for  the  payment  of  money,  describing  the  same  and  giving 
its  meaning  as  in  the  first  count,  with  intent  tlien  and  there 
and  thereby  falsely,  feloniously  and  fraudulently  to  defraud 
Charles  Stellhorn,  etc.  The  fourth  count  diifered  from  the 
third  count  only  in  this,  that  it  charged  the  offence  to  have 
been  committed  by  appellant  with  intent  to  defraud  Henry 
Stellhorn,  instead  of  Charles  Stellhorn  as  in  the  third  count. 

The  first  objection,  urged  in  argument  by  the  appel- 
lant's counsel,  to  the  sufficiency  of  the  affidavit  and  informa- 
tion, is  applicable  alike  to  each  of  the  four  counts  thereof  It 
is,  that  the  instrument  of  writing,  upon  which  the  charge  in 
each  of  the  counts  is  predicated,  "  is  not  an  order  for  the  pay- 
ment of  money,  within  the  meaning  of  section  2206,  R.  S. 
1881,  on  the  subject  of  forgery,  nor  is  it  made  so  by  the  aver- 
ments of  the  extrinsic  matter  set  out  in  the  several  counts  of 
the  affidavit  and  information,  and  so  could  not  be  a  forged 
order  for  the  payment  of  money.''  It  will  be  seen  from  the 
copy  of  the  written  instrument,  heretofore  set  out  in  this 
opinion,  that  it  is  in  form  an  order  or  request  for  the  payment 
of  a  certain  sum  of  money  to  a  certain  person,  but  it  is  not 
addressed  or  directed  to  any  person,  or,  in  the  words  of  coun- 
sel, "there  is  no  drawee  mentioned  in  the  alleged  order.''  In 
Bishop's  Statutory  Crimes,  section  327,  an  order  for  the  pay- 
ment of  money,  as  these  words  are  used  in  statutes  against 
forgery,  is  thus  defined:  "An  order  is  a  written  direction, 
addressed  by  one  who  either  has  in  fact,  or  in  the  writing 
professes  to  have,  control  over  a  fund  or  thing,  to  another 
who  either  purports  in  the  writing  to  be  under  obligation  to 
obey,  or  who  is  in  fact  under  such  obligation,  commanding 
him  how  to  appropriate  the  fund  or  thing." 

Appellant's  counsel  quote  this  definition  in  their  brief,  and. 
because  the  order  under  consideration  in  this  case  was  not 
addressed  to  any  person,  commanding  such  person  how  to  pay 
the  money,  they  conclude  that  such  order  is  not  an  order  for 
the  payment  of  money  within  the  meaning  of  the  statute,  upon 
which  a  charge  of  forgery  could  or  can  be  predicated.     But, 
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in  the  same  section  of  Bishop's  Statutory  Crimes,  in  which 
the  definition  quoted  is  found,  the  learned  author  comments 
thereon  as  follows:  ^'According  to  this  definition,  and  accord- 
ing to  the  decisions  of  all  the  tribunals,  there  are  two  kinds 
of  orders ;  namely,  such  as  are  orders  on  their  &ce ;  and  such 
as,  not  being  on  their  face  orders,  may  be  shown  to  be  orders 
by  averment  and  proof."  Again,  in  section  335,  Mr.  Bishop 
further  says :  "  If  a  request  omits  the  name  of  the  person  to 
whom  it  is  intended  to  be  addressed,  this  omission  may  be 
filled  up  by  proof;  and  so  of  a  warrant,  and  so  of  an  order.'' 

We  are  of  the  opinion,  therefore,  that  even  if  the  order 
under  consideration  is  not,  strictly  speaking,  an  order  for  the 
payment  of  money  within  the  meaning  of  the  statute,  yet  it 
is  so  nearly  such  an  order  that  it  miprht  be  shown  to  be  such 
by  averment  and  proof,  and  was  for  this  reason  properly  de- 
scribed, in  each  count  of  the  affidavit  and  information,  as  an 
order  for  the  paymcmt  of  money.  But  if  the  written  instru- 
ment, upon  which  the  charge  of  forgery  is  predicated  in  each 
of  the  counts,  were  not  properly  described  therein  as  an  order 
for  the  payment  of  money,  the  mere  misnomer  of  the  instru- 
ment would  not  afford  any  sufficient  ground  for  quashing  either 
of  the  counts.  A  copy  of  the  forged  instrument  was  set  out 
in  each  count,  and  from  such  copy  and  from  the  extrinsic 
matter  averred  in  each  count,  we  can  judicially  see  the  fraud- 
ulent tendency  of  the  instrument,  and  that  it  was  "  naturally 
calculated  to  have  some  effect."  Reed  v.  State,  28  Ind.  396; 
and  Harding  v.  State,  54  Ind.  359. 

Appellant^s  counsel  also  claim  that  the  court  erred  in  over- 
ruling his  motion  to  quash  each  count  of  the  affidavit  and  in- 
formation, because  it  was  not  averred  therein  that  appellant 
was  in  custody  on  the  charge  for  which  he  was  prosecuted,  and 
that  the  grand  jury  of  the  county  was  not  in  session.  It  is 
claimed  that  these  facts  were  jurisdictional,  and  that  their 
averment  was  necessary  for  the  purpose  of  showing  that  the 
appellant  was  lawfully  prosecuted  upon  affidavit  and  infor- 
mation, instead  of  by  indictment,  for  the  felony  wherewith  he 
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was  charged.  This  question  was  considered  by  this  court  in 
the  recent  case  of  Hodye  v.  Sttde,  85  Ind.  561,  and  it  was  there 
held,  that,  under  the  provisions  of  section  1733,  R.  S.  1881,  it 
is  not  necessary  in  a  prosecution  upon  affidavit  and  inforraa-. 
tion  to  state  therein  the  reason  why  the  proceeding  is  by  infor- 
mation instead  of  by  indictment.     We  adhere  to  that  decision. 

Appellant's  counsel  say :  "  There  is  a  third  reason  why  we 
think  the  affidavit  is  bad,  and  that  is,  that  it  charges  that  the 
name  of  Henry  Stillborn  was  signed  to  the  paper,  and  seeks 
by  averment  to  make  it  be  and  mean  Henry  Stellhorn.  We 
must  admit  our  inability  to  find  any  authority  directly  in 
point.^'  There  is  nothing  in  this  objection  to  the  sufficiency 
of  the  affidavit,  as  it  seems  to  us.  It  was  a  question  of  fact, 
whether  or  not  the  appellant  meant  or  intended  to  forge  the 
name  of  Henry  Stellhorn  to  the  order.  If  he  did  so  mean  and 
intend,  his  bad  orthography  or  bad  chirography  would  con- 
stitute no  defence  in  his  behalf  to  a  prosecution  for  the  for- 
gery. The  decision  of  the  court  in  overruling  app(»llant's 
motions  to  quash  the  third  and  fourth  counts  of  the  affidavit 
and  information  is  complained  of  as  error  on  another  ground. 
In  each  of  these  two  counts  it  was  charged  that  appellant  ut- 
tered, published  and  passed  the  forged  order;  but,  in  neither 
of  the  two  counts,  was  it  charged  that  he  so  uttered,  published 
and  passed  such  order,  ^'  knowing  the  same  to  be  false,  forged 
and  counterfeit."  This  objection  is  well  taken  to  the  third  and 
fourth  counts  i  and  upon  this  ground  we  must  hold  that  the 
trial  court  erred  in  overruling  the  motions  to  quash  those  two 
counts ;  but  we  are  of  opinion  that  the  court  committed  no 
error  in  overruling  the  motions  to  quash  the  first  and  second 
counts  of  the  affidavit  and  information. 

Appellant's  counsel  claim  the  reversal  of  the  judgment  be- 
low on  another  ground.  They  say  :  ^*  If  any  one  of  the  counts 
is  bad  then  this  case  must  be  reversed ;  for  the  motion  to  quash 
each  separate  count  was  made  at  the  proper  time."  In  sup- 
port of  their  position  they  quote  the  rule  of  this  court,  as  de- 
clared in  civil  causes.     Evamvilky  etc,  Oo,  v.  Wildman,  63 
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Ind.  370,  and  cases  cited.  And  they  add :  "  We  can  see  no 
reason  why  this  same  rule  should  not  apply  to  criminal  as 
well  as  civil  cases."  Neither  can  we,  except  that  the  rule  in 
criminal  cases  is  and  has  been  different.  This  latter  rule  is 
thus  stated,  in  3  Whart.  Crim.  Law,  sec.  3178  :  "  When  there  is 
a  good  count  and  a  bad  count,  and  a  general  verdict  of  guilty, 
a  valid  judgment  can  be  entered  on  the  verdict,  which  wuU  be 
presumed  in  error  to  have  been  entered  on  the  good  count." 
This  rule  was  cited  with  approval  by  this  court  in  Enwright 
V.  State,  58  Ind.  567.  The  court  said :  "  If  there  had  been  a 
general  verdict  of  guilty,  a  valid  judgment  could  have  been 
entered  on  the  verdict,  and  it  would  have  been  presumed  here, 
that  the  judgment  was  entered  on  the  good  counts." 

There  is  no  error  in  the  record  of  this  cause  which  would 
authorize  or  juvstify  the  reversal  of  the  judgment  below.  If 
the  evidence  had  been  in  the  record  and  had  tended  to  sustain 
the  bad  counts,  and  had  not  tended  to  su.'^tain  the  good  counts, 
then  we  might  have  reversed  the  judgment  and  remanded  the 
cause,  with  instructions  to  sustain  the  motions  to  quash  the 
third  and  fourth  counts.  Willey  v.  Stale,  46  Ind.  363.  But, 
in  the  absence  of  the  evidence,  we  must  presume,  under  the 
rule  abov^e  quoted,  that  the  judgment  below  was  entered  on 
the  good  counts. 

The  judgment  is  affirmed,  with  costs. 


No.  9267. 

Dickson  et  al.  v.  Rose. 

Practice. — Oondujsiom  of  Law. — Exception. — Exception  to  conclusions  of 
law  upon  facts  specially  found  must  be  taken  before  the  taking  of  any 
other  step  in  the  cause  by  the  exceptinpr  party. 

■Same. — Fleading. — Demurrer. —  Waives; — Error  in  the  sustaining  of  a  de- 
murrer is  waived  by  the  filing  of  an  amended  pleading  instead  of  the  one 
demurred  to. 

From  the  Allen  Circuit  Court. 
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W.  H.  Coombs,  J,  Morris  and  R,  (7.  JBeH,  for  appellants. 
T,  E,  EUisony  for  appellee. 

Woods,  C.  J. — Counsel  for  the  appellee  insists  that  the  er- 
rors assigned  are  not  available. 

The  exception  to  the  conclusions  of  law  stated  by  the  court 
upon  the  facts  specially  found  was  not  taken  when  the  con-^ 
elusions  were  announced  and  entered  upon  the  court's  docket. 
The  next  step  taken  by  the  appellants,  after  the  entry  of  the 
finding  and  conclusions  of  law,  was  to  file  a  motion  for  a  new 
trial ;  and  having  excepted  to  the  overruling  of  this  motion^ 
they  then,  in  open  court,  excepted  to  the  conclusions  of  law. 

The  code  provides  explicitly  that  an  exception  must  be 
taken  "at  the  time  the  decision  is  made;  "  and  when  the  de- 
cision is  such  as  not  to  require  a  bill  of  exceptions,  "  the  ex- 
ception may  be  taken  by  the  party  causing  to  be  noted  at  the 
end  of  the  decision  that  he  excepts."  Code  1852,  sections 
343,  345;  R.  S.  1881,  sections  626,  628. 

There  was  in  this  case  a  compliance  with  neither  of  these 
provisions. 

In  Jones  v.  Van  Patten,  3  Ind.  107,  it  was  declared  to  be  "a 
well  established  general  rule  that  erroneous  steps  in  the  pro- 
gress of  a  cause  are  waived,  unless  excepted  to  before  addi* 
tional  steps  are  taken ; "  and  under  the  code  it  has  been  oft«n 
held  that  in  respect  to  the  time  when  an  exception  should  be 
taken,  the  provision  quoted  above  is  mandatory.  Hornberger 
V.  Staie,  5  Ind.  300;  Leyner  v.  State,  8  Ind.  490;  Jolly  v. 
Terre  Haute  Drawbridge  Co,,  9  Ind.  417  ;  Johnson  v.  Bell,  10 
Ind.  363 ;  Coan  v.  Grimes,  63  Ind.  21 ;  Blacketer  v.  House,  67 
Ind.  414;  Goodwin  v.  Smith,  72  Ind.  113  (37  Am.  R.  144); 
Robinson  v.  Snyder,  74  Ind.  110 ;  Backus  v.  Gallentine,  76  Ind. 
367;  Aleomiw  Morgan,  77  Ind.  184;  Supreme  Lodge,  etc.,  v. 
Johnson,  78  Ind.  110 ;  American  Ins.  Co.  v.  Yearick,  78  Ind.  202. 

The  assignment  that  "the  court  erred  in  holding  thai  the 
appellee  was  not  liable  as  replevin  bail,  and  ought  to  be  re- 
leased," if  specific  enough  to  present  any  question,  is  only  a 
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form  of  objection  to  the  conclusions  of  law,  and  not  available 
for  the  reason  already  stated. 

If  there  was  error  in  sustaining  the  demurrer  to  the  third 
paragraph  of  answer,  the  appellants  waived  their  exception 
by  filing  an  amended  third  paragraph. 

Judgment  affirmed. 


No.  7506.  , 

Martin  et  al.  v,  Holland  et  al.  15— ^ 

Pleading. — Exhibits. — Defects  Owed  by  Verdict. — A  failure  to  exhibit  copies 
of  a  note  and  mortgage,  by  a  complaint  to  foreclose,  is  a  defect  cured  hy 
verdict  • 

Attachment. — Mortgage. — Foreclosure. — An  attachment  and  writ  of  gar- 
nishment may  issue  in  u  suit  to  foreclose  a  mortgage  whenever  a  persona) 
judgment  may  be  rendered ;  but  whether  this  would  be  so  where  the  mort- 
gage security  is  ample,  qucere. 

From  the  Superior  Court  of  Marion  County. 
J.  R.  Parmclee  and  L,  L.  Norton,  for  appellants. 

NiBLACK,  J. — The  complaint  in  this  case  averred,  that,  on 
the  16th  day  of  June,  1876,  John  H.  Holland  and  Calvin  F. 
Martin,  under  the  firm  name  of  J.  II.  Holland  &  Co.,  exe- 
cuted to  the  plaintiffs,  Theodore  F.  Holland  and  John  W. 
Holland,  their  promissory  note  for  $2,610.08,  payable  six 
months  after  date,  with  ten  per  cent,  interest  from  date,  and 
fiye  per  cent,  attorney's  foes ;  that,  on  the  17th  day  of  June, 
1876,  the  said  John  H.  Holland  and  Calvin  F.  Martin,  and 
their  co-defendants,  Ella  Holland,  wife  of  the  said  John  H. 
Holland,  and  Elizabeth  Martin,  executed  to  the  plaintiffs  a 
mortgage  on  a  lot  in  one  of  the  additions  to  the  city  of  In- 
dianapolis, to  secure  the  payment  of  the  note,  the  mortgagors 
expressly  agreeing  to  pay  the  debt  which  the  mortgage  was 
given  to  secure ;  that  the  note  remained  unpaid.  Concluding 
with  a  demand  for  judgment  and  the  foreclosure  of  the  mort- 
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gage.  Several  weeks  after  the  commencement  of  the  action, 
the  plaintiffs  filed  an  affidavit  charging  that  the  defendants  Cal- 
vin F.  Martin  and  Elizabeth  Martin  had  conveyed  away  their 
property  subject  to  execution  with  intent  to  cheat,  hinder  and 
delay  their  creditors,  and  that  one  William  M.  Davis  was  in- 
debted to  the  defendants  in  the  sum  of  $700.  An  attachment 
bond  being  also  filed,  a  writ  of  attachment  against  the  property 
of  the  defendants  was  duly  issued,  and  Davis  was  summoned 
to  answer  as  to  his  alleged  indebtedness  to  the  defendants. 
Davis  afterwards  answered  that  he  was  indebted  to  the  de- 
fendant Elizabeth  Martin  in  the  sum  of  $800,  but  owed  noth- 
ing to  any  of  the  other  defendants.  The  defendants  Calvin 
F.  Martin  and  Elizabeth  Martin  thereupon  moved  to  quash 
the  writ  and  subsequent  proceedings  in  attachment,  upon  the 
ground  that  such  a  writ  could  not  be  lawfully  issued  as  aux- 
iliary to  an  action  like  this  for  the  foreclosure  of  a  mortgage, 
which  is  in  its  nature  an  equitable  proceeding,  and  is  for  some- 
thing more  than  the  mere  recovery  of  money ;  but  their  motion 
was  overruled.  Issue  being  joined,  the  court  at  special  term 
made  a  finding  that  there  was  due  from  the  defendants  Calvin 
F.  Martin,  John  H.Holland  and  Elizabeth  Martin,  the  latter 
being  only  surety  for  the  two  preceding,  the  sum  of  $2,964.58 
to  the  plaintiffs ;  that  the  mortgage  ought  to  be  foreclosed  to 
pay  the  sum  so  found  to  be  due,  and  that  the  proceedings  in 
attachment  ought  to  be  sustained. 

After  overruling  a  motion  for  a  new  trial,  the  court  ren- 
dered a  personal  judgment  against  the  three  defendants  lastly 
above  named  for  the  sum  found  to  be  due  from  them  as  above 
stated ;  also  decreed  a  foreelr)sure  of  the  mortgage  to  pay  the 
judgment  so  rendered,  with  directions  that  if  the  mortgaged 
lands  might  not  soil  for  a  sura  sufficient  to  pay  the  judgment, 
execution  should  issue  against  the  property  of  the  defendants 
John  H.  Holland  and  Calvin  F.  Martin  for  whatever  might 
remain  unpaid ;  also  directing  that  Davis  should  pay  the 
amount  due  from  him  to  the  defendant  Elizabeth  Martin  into 
court,  and  that  in  the  event  that  the  property  of  the  defend- 
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ants  John  H.  Holland  and  Calvin  F.  Martin  should  prove  to 
be  insufficient  to  pay  the  remainder  of  the  judgment,  then  Ihe 
money  so  to  be  paid  into  court  by  Davis,  or  so  much  thereof 
as  might  be  necessary,  should  be  applied  in  payment  of  the 
judgment. 

The  defendants  appealed  to  the  general  term,  atid,  amongst 
other  things,  assigned  error  upon  the  sufficiency  of  the  com- 
plaint, upon  the  refusal  of  the  court  to  qua^sh  the  writ  and 
subsequent  proceedings  in  attachment,  and  upon  the  over- 
ruling of  the  motion  for  a  new  trial.  The  judgment  at  spe- 
cial term  was  nevertheless  in  all  things  affirmed  at  general 
term.  The  defendants,  still  further  appealing  to  this  court, 
have  assigned  error  upon  the  proceedings  at  general  term. 

The  sufficiency  of  the  complaint  was  first  attacked  upon 
the  appeal  to  the  general  term.  The  objection  made  is  that 
neither  the  note,  nor  a  copy  of  it,  was  filed  with  the  com- 
plaint. That  objection  might  have  been  made  available  by 
a  demurrer  to  the  complaint;  but  after  a  trial  and  finding  by 
the  court  it  came  too  late.  The  defect  arising  upon  the  fail- 
ore  to  file  a  noto  or  a  copy  with  the  complaint  is  one  which 
is  cured  by  the  finding  of  the  court  or  the  verdict  of  a  jury. 
Galvin  v.  Woollen,  60  Ind.  464. 

The  refusal  of  the  court  to  quash  the  proceedings  in  attach- 
ment presents  a  question  of  first  impression  in  this  court,  and 
one  upon  which  we  have  had  some  difficulty  in  arriving  at  a 
satisfactory  conclusion.  In  the  State  of  Kansas,  under  a 
statute  similar  to  ours  on  the  subject  of  attachment  as  an 
auxiliary  remedy  in  civil  cases,  it  has  been  held  that  a  writ 
of  attachment  may  be  issued  in  an  action  to  foreclose  a  raort- 
gage,  where  the  plaintiff  is  shown  to  be  entitled  to  a  personal 
judgment  as  a  part  of  the  relief  demanded.  Gillespie  v.  Lav- 
^11,  7  Kan.  419;  Shedd  v.  McConnell,  18  Kan.  594. 

In  the  State  of  New  York,  previous  to  1866,  an  attachment 
was  allowed  to  be  issued  in  "an  action  for  the  recovery  of 
money."  Under  that  provision  it  was  held,  in  what  appears 
to  have  been  a  carefully  prepared  opinion  by  one  of  the  jus- 
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tices  of  the  Supreme  Court  of  that  State,  that  in  a  case  for  the 
foreclosure  of  a  mortgage,  wliere  a  money  judgment  was  also 
demanded,  a  writ  of  attachment  might  issue  upon  the  princi- 
ple that  the  main  object  of  the  action  was  the  recovery  of 
money,  and  the  foreclosure  of  the  mortgage  was  merely  inci- 
dental to  that  object.  Corson  v.  Bally  47  Barb.  452.  In  1866 
the  law  of  that  State  was  so  amended  that  the  issuing  of  writs 
of  attachment  was  limited  to  actions  "  for  the  recovery  of 
money  only."  Under  the  law  as  thus  amended,  it  has  been 
held  that  a  writ  of  attachment  could  not  be  lawfully  issued  in 
an  action  to  foreclose  a  mortgage,  as  in  such  a  case  more  than 
a  recovery  of  money  is  demanded.  Van  Wyck  v.  Bauer,  9  Abb. 
Pr.N.  S.'l42. 

Accepting  the  statutory  construction  enunciated  in  the  Kan- 
sas cases,  and  in  the  case  of  Corson  v.  Ball,  supra,  as  appli- 
cable to  the  provisions  of  our  code  of  1852,  2  R.  S.  1876,  p.  98, 
sec.  156,  which  authorize  an  attachment  to  be  issued  in  certain 
cases,  "  Where  the  action  is  for  the  recovery  of  money,"  aa 
we  have  come  to  the  conclusion  we  are  justified  in  doing,  the 
necessary  inference  is  that  the  court  below  did  not  err  in  over- 
ruling the  motion  to  quash  the  proceedings  in  attachment.  In 
this  case  the  attachment  proceedings  were  not  another  and 
separate  action  for  the  recovery  of  the  mortgage  debt,  within 
the  meaning  of  section  636  of  the  code  of  IS62,. supra,  but 
were  merely  supplemental  or  auxiliary  proceedings  for  the 
recovery  of  that  debt.  2  R.  S.  1876,  supra,  263.  Itwdsin- 
timated  in  the  Kansas  cases  that  it  might  be  shown, in  discharge 
of  the  attachment,  that  the  mortgjiged  lands  afforded  a  sufficient 
security  for  the  money  sought  to  be  recovered  ;  but  nothing  has 
been  presented  in  this  case  suggestive  of  such  a  question,  and 
hence  we  have  not  attempted  to  indicate  or  to  prescribe  any 
definite  rule  in  that  respect.  It  may  not  be  improper,  how- 
ever, to  remark  that  the  issuance  of  a  writ  of  attachment,  wher*) 
the  mortgaged  property  constitutes  a  sufficient  security  for 
the  mortgage  debt,  would,  in  the  nature  of  things,  be  wrong- 
ful and  oppressive. 
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It  is  claimed  that  the  allegations  of  the  affidavit  upon  which  * 
the  proceedings  in  attachment  were  based  were  not  sustained 
by  sufficient  evidence,  and  that,  for  that  reason,  a  new  trial 
ought  to  have  been  grant<»d. 

The  evidence  in  support  of  those  allegations  was  not  by 
any  means  b(  ft  conclusive  character,  but,  in  our  opinion,  it 
&irly  tended  to  sustain  the  finding  of  the  court  upon  them* 
We  can  not  reverse  the  judgment  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


No.  9720. 

Stevens  et  al.  v.  Tucker  et  al. 

Principal  and  SrREXY. — Contribution.  -Ouardian^s  Bond. — A  gaardian, 
having  given  bond  as  such,  with  surety,  afterwards,  on  the  death  of  the 
surety  and  upon  order  of  the  court,  gave  an  additional  bond  with  other 
sureties,  conditioned  Hke  the  first,  but  with  a  larger  penalty. 

Heldy  that  the  sureties  on  both  bonds  were  co-sureties,  and,  as  such,  mu- 
tually liable  to  contribution. 

Same. — Decedent^  Estates.— Liability  (^  Heirs  for  Debts. — Statute  Construed. — 
Where  one  of  several  co-sureties  of  a  guardian  dies,  and  a  liability  on 
the  bond  afterward  accrues,  which  the  surviving  sureties  are  compelled 
to  pay,  by  reason  of  the  insolvency  of  the  principal,  and  this  liability 
can  not  be  known  until  after  final  settlement  of  the  estate  of  the  de- 
ceased surety,  suit  for  contribution  may  be  maintaine<l  against  his  heirs 
after  such  final  settlement.  Such  case  was  not  intended  to  be  controlled 
by  the  statute,  K.  8.  1881,  section  2442. 

From  the  Washington  Circuit  Court. 

S.  B,  VoyleSy  II,  Morris,  D.  M.  Alspauc/h  and  /.  (7.  La^vleVy 
for  appellants. 

A.  B,  Oollina,  H,  Heffren  and  J.  A,  Zaring,  for  appellees. 

Black,  C. — This  cause  has  been  in  this  court  once  before. 
The  opinion  of  the  court  is  reported  in  Stevens  v.  Tucker,  73 
Ind.  73. 

In  accordance  with  the  instruction  then  given  by  this  court, 
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the  court  below  sustained  the  demurrer  to  the  complaint^  and 
thereupon  the  appellees  filed  an  amended  complaint^  which  al- 
leged, in  substance,  that  Sarah  J.  Allen,  widow  of  Joseph  M. 
Allen,  deceased,  who  was  the  son  of  Thomas  W.  Allen,  ivas, 
by  the  court  of  common  pleas  of  Washington  county,  Indi- 
ana, on  the  15th  of  December,  1865,  duly  appointt^d  guardian 
of  the  persons  and  property  of  Frank,  Charles  and  Heber 
Allen,  minors,  children  and  heirs  of  said  Joseph,  and  grand- 
children of  said  Thomas ;  that  said  Sarah  then  executed  and 
filed  in  said  court  her  bond  as  such  guardian,  in  the  sum  of 
$8,000,  with  said  Thomas  as  her  surety  thereon ;  that  said 
Thomas  died  intestate  on  the  15th  of  May,  1866;  that  of  the 
defendants,  who  are  all  appellants,  six  are  his  children  and 
three  are  his  said  grandchildren,  two  of  the  defendants  being 
the  husbands  of  two  of  said  children,  and  the  remaining  one 
of  the  defendants  being  guardian  of  one  of  said  grandchildren^ 
the  others  having  arrived  at  majority ;  that,  at  the  time  of  said 
Thomas  W.  Allen's  death,  said  children  and  grandchildren 
were  living ;  that  said  Thomas  also  left  nurviving  his  widow, 
who,  without  having  again  married,  has  since  died,  and  an- 
other child,  who  has  since  died  unmarried  and  without  issue ; 
that  said  children  and  grandchildren,  defendants  herein,  are 
the  heirs  at  law  of  said  Thomas;  that  at  his  death  he  left  a 
large  estate  of  money  and  other  property,  amounting  to  $20,- 
000  in  value,  all  of  which  was  in  said  county ;  "  that,  after  the 
decease  of  said  Thomas  W.  Allen,  Alva  C.  Trueblood  was 
duly  appointed  administnitor  of  the  estate  of  said  Thomas 
W.  Allen,  at  said  county,  where  he  had  died,  and  said  Alva 
C.  Trueblood,  long  before  the  commencement  of  this  suit,  as 
such  administrator,  fully  settled  said  estate,  having  fully  ad- 
ministered upon  the  same,  and  was  duly  and  fully  discharged 
by  the  court  of  proper  jurisdiction  ;  that,  after  the  settlement 
of  said  estate,  a  large  amount  of  money  was  left  for  distribu- 
tion among  said  heirs."  It  is  alleged  that  a  specified  sum  of 
monev  was  received  by  said  widow  "  in  such  distribution  " 
and  that  an  amount  stated  was  received  by  each  of  the  defend- 
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ant  children  and  grandchildren,  '^as  heirs  at  law  of  said  decc- 
dent; ''  that  afterward  the  real  estate  belonging  to  said  estate 
of  Thomas  W.  Allen,  deceased,  was,  by  action  of  partition  in 
the  proper  court,  sold  and  divided  among  said  heirs,  and  the 
amount  received  by  each  of  said  heirs  in  said  division  is  stated ; 
also  the  gross  amount  received  from  said  estate  by  each  of 
said  heirs,  defendants  herein,  is  stated ;  and  the  amount  re- 
ceived by  all,  being  $6,247.05. 

.  It  is  alleged  that  on  the  12th  of  December,  1866,  said  Sarah 
J.  Allen  was  required  by  the  court  of  common  pleas  of  said 
county  to  give  an  '^additional  bond,^'  as  guardian  of  the  per- 
sons and  estates  of  said  Frank,  Charles  and  Heber  Allen, 
and  on  that  day  said  Sarah,  as  principal,  and  the  plaintiffs 
herein,  Thomas  M.  Tucker  and  John  Manly,  who  are  the 
appellees,  as  her  sureties,  jointly  and  severally  executed  to 
the  State  of  Indiana  an  additional  bond,  as  was  required 
and  ordered  by  said  court,  in  the  penal  sum  of  $12,000;  that 
said  Sarah  continued  to  act  as  such  guardian  from  the  date 
of  her  appointment  as  aforesaid  until  the  9th  of  November, 
1874,  when  she  was  removed  from  said  guardianship,  by 
the  circuit  court  of  said  county,  and  had  received  as  such 
guardian  for  her  wards  $3,000 ;  that  afterwards,  on  the  — 
day  of  June,  1875,  Warder  W.  Stevens  was  duly  appointed 
guardian  of  said  Frank,  Charles  and  Heber  Allen  ;  that  said 
Sarah  failed,  neglected  and  refused  to  pay  over  to  said  Stevens, 
or  to  any  one  else  legally  entitled  thereto,  said  sum  of  money 
in  her  hands  as  such  guardian  and  belonging  to  said  wards, 
and  never  did  pay  the  same  to  any  one  authorized  to  receive 
it ;  that,  by  reason  of  the  non-payment  of  said  sum  to  her  suc- 
cessor, suit  was  instituted  upon  said  additional  bond,  on  the 
relation  of  Warder  W.  Stevens,  guardian  as  afoiesaid,  against 
said  Sarah  J.  Allen  and  the  appellees,  obligors  upon  said  ad- 
ditional bond; and  the  State,  on  the  relation  of  said  Stevens 
as  such  guardian,  recovered  a  judormont  against  said  Sarah 
and  the  appellees  upon  said  bond,  in  the  sum  of  $3,000. 
A  copy  of  this  judgment  is  filed  with  the  complaint,  of 
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which  it  is  sought  to  make  it  a  part  as  au  exhibit.  It  is  al- 
leged that  said  Sarah  now  is,  and  at  the  time  of  the  rendition 
of  the  judgment  was,  and  ever  since  has  been,  wholly  and  no- 
toriously insolvent;  that  the  appellees  were  compelled  to  pay, 
and  did  pay,  said  judgment  in  full.  And  the  appellees  ask 
judgment  compelling  said  defendants  and  heirs  at  law  of  said 
Thomas  W.  Allen,  deceased,  surety  on  said  original  bond,  to 
pay  the  appellees  said  Thomas  W.  AUen^s  contributive  share 
of  said  $3,000.     ♦ 

A  motion  to  strike  out  the  exhibit  attached  to  the  complaint, 
for  the  reason  that  the  judgment  of  which  it  purported  to  be 
a  copy  was  not  the  foundation  of  the  action,  was  overruled, 
and  this  ruling  is  assigned  as  error.  Some  question  is  made 
by  counsel  as  to  whether  this  action  of  the  court  is  properly 
presented  in  the  record.  This  is  immaterial,  for  whether  the 
judgment  was  or  was  not  the  foundation  of  the  action,  it  was 
not  necessary  to  make  a  transcript  thereof  a  part  of  the  com- 
plaint, and  such  transcript  and  all  reference  to  it  in  the  com- 
plaint should  be  regarded  as  mere  surplusage ;  and,  therefore, 
the  proceedings  are  not  so  affected  by  it  as  to  make  the  refusal 
to  strike  it  out  an  available  error.  St,  LouiSy  etc,  i2.  W,  Go, 
V.  Valirius,  56  Ind.  511 ;  Richardson  v.  Jones,  58  Ind,  240; 
Hay  V.  State,  ex  reL,  58  Ind.  337. 

The  appellants  demurred  to  the  amended  complaint  for  want 
of  the  statement  of  sufficient  facts  to  constitute  a  cause  of  action 
agaipst  the  appellants  or  either  of  them.  The  demurrer  hav- 
ing been  overruled,  the  appellants  answered  in  two  paragraphs. 
The  first  paragraph  was  the  general  denial.  By  the  second 
paragraph  it  was  alleged  that  at  the  time  the  estate  of  said 
Thomas  W.  Allen,  deceased,  was  finally  settled,  and  for  more 
than  six  months  immediately  prior  to  said  final  settlement  of 
said  estate,  the  appellees  were  each  more  than  twenty-one  years 
of  age ;  that  the  appellees  during  all  of  said  time  had  been 
and  still  were  men  of  sound  mind,  and  labored  under  no  legal 
disabilitv  of  anv  kind,  and  each  of  them  had  been  a  resident 
of  said  county  for  thirty  years  last  past;  that,  before  this  suit 
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was  commenced,  more  than  one  year  had  elapsed  after  the  estate 
of  said  Thomas  W.  Allen,  deceased,  was  finally  and  fully 
settled.  The  appellees  demurred  to  the  second  paragraph  of 
the  answer,  and  the  demurrer  was  sustained.  The  cause  was 
tried  by  the  court,  a  written  statement  of  facts,  which  is  set 
out  in  a  bill  of  exceptions,  being,  by  agreement,  submitted  to 
the  court  as  the  evidence.  The  court  found  for  the  appellees. 
The  appellants  moved  for  a  new  trial,  the  only  causes  assigned 
which  are  recognized  by  the  statute  being  that  the  finding 
was  not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law.  The  motion  was  overruled,  and  judgment  was  rendered 
in  accordance  with  the  finding. 

It  is  claimed,  on  behalf  of  the  appellants,  that  the  defect  in 
the  complaint,  pointed  out  in  the  opinion  of  this  court  when 
the  cause  was  here  before,  was  not  removed  by  the  amend- 
ment made ;  that  the  amended  complaint  does  not  sufficiently 
show  that  the  estate  of  Thomas  W.  Allen,  deceased,  had  been 
finally  settled  before  the  commencement  of  this  action.  It 
was  provided  in  the  act  governing  the  settlement  of  this  de- 
cedent^s  estate  (2  R.  S.  1876,  p»  535,  section  112,  et  seq.),  that, 
at  the  end  of  one  year  from  the  first  issuing  of  letters,  the  ex- 
ecutor or  administrator  of  every  estate  should  make  an  ex- 
hibit of  all  his  proceedings  in  the  premises,  and  if  there  was 
sufficient  money  on  hand  the  court  should  order  the  payment 
of  the  claims  against  the  estate,  and,  unless  there  were  claims 
in  favor  of  such  estate  uncollected  or  undisposed  of  according 
to  law,  should  order  entered  a  final  settlement,  if  there  should 
be  pending  against  said  estate  no  claims  not  allowed  and 
filed  according  to  law.  Provision  was  made  for  continuing 
the  final  settlement  in  certain  contingencies,  and  as  the  in- 
terests of  the  estate  might  require.  And  it  was  provided 
(sec.  116),  that  after  the  debts  and  legacies  of  an  estate  and 
charges  of  administration  were  paid,  and  all  claims  in  favor 
of  such  estate  were  disposed  of  according  to  law,  the  executor 
or  administrator  should  be  discharged  from  the  further  ad- 
VoL.  87.-8 
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ministration  thereof,  and  that  no  final  settlement  should  be 
revoked  or  re-opened,  except  by  appeal  to  the  circuit  court>. 
or  for  fraud  or  mistake. 

By  section  137,  ei  seq.,  of  said  act,  provision  was  made  for 
distribution  under  the  order  of  the  court  of  the  surplus  remain- 
ing after  the  payment  of  all  debts  of  an  intestate,  at  tlie  term 
when  final  settlement  was  made,  or  after  notice,  if  the  persons- 
entitled  to  distributive  shares  should  not  be  present  in  iM?rson 
or  by  attorney  or  guardian,  and  assent  at  the  term  of  final 
settlement. 

In  Fleece  v.  Jones,  71  Ind.  340,  it  is  said :  "  The  statute- 
contemplates,  as  we  construe  its  provisions,  that  there  shall 
not  be,  in  any  event,  a  final  settlement  of  a  decedent's  estate,, 
until  afiier  the  expiration  of  one  year  from  the  time  letters- 
testamentary,  or  letters  of  administration,  were  first  issued 
thereon ;  and,  as  a  general  rule,  it  may  well  be  said,  that,  until 
such  settlement,  there  can  not  be,  and  ought  not  to  be,  any 
distribution  of  the  assets  of  the  estate  to  the  general  distrib- 
utees of  the  decedent." 

In  Dufour  v.  Dufour,  28  Ind.  421,  it  \^as  held  that  the  words- 
''final  settlement,''  as  used  in  said  section  116,  did  not  mean 
the  mere  ascertainment  of  the  final  balance  of  cash  in  the  hands 
of  an  executor,  upon  his  making  what  purported  to  be  his 
final  report,  and  the  order  that  final  settlement  be  made,  and 
that  the  amount  so  found  to  be  in  his  hands  be  paid  out  ac- 
cording to  the  directions  of  the  will;  but  a  payment  of  that 
balance  was  also  included,  so  that  nothing  should  remain  to 
be  done  by  him  in  his  fiduciary  capacity,  and  so  that  he  might 
be  fully  discharged  from  his  trusts,  as  having  completely  per- 
formed them. 

RJnard  v.  West,  48  Ind.  159,  was  an  action  predicated  on 
section  178  of  said  act  (hereinafter  quoted),  and  it  was  sought 
thereby  to  charge  a  debt  of  a  deeedent  upon  the  defendant  as 
his  heir.  There  was  an  allegation  in  the  complaint  that  a 
person  named  became  administrator  of  said  decedent's  estate, 
"and  fully  administered  her  estate  more  than  six  months  be- 
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fore  the  plaintifl*  returned  to  the  State  of  Indiana/'  It  was 
held  that  this  was  not  equivalent  to  an  allegation  that  a  final 
settlement  of  the  estate  had  been  made ;  that  the  final  settle- 
ment is  an  act  done  in,  and  sanctioned  by,  the  court  after  the 
estate  has  been  fully  administered,  reference  being  made  to 
said  section  112,  ctseq. 

In  Parsons  v.  Milfordj  67  Ind.  489,  it  was  held  that  the 
final  settlement  contemplated  by  section  116  of  said  act  had 
reference  to  the  ultimate  completion  of  the  business  of  the 
trust,  and  to  the  final  order  based  upon  such  completion,  which 
took  the  estate  out  of  court,  and  not  to  the  last  report  of  an 
outgoing  executor  or  administrator,  where  he  resigned  before 
his  trust  had  been  fully  performed,  taking  himself  only,  and 
not  the  estate,  out  of  court. 

Such  a  settlement,  which  does  not  close  the  business  of  the 
estate  in  the  hands  of  the  administrator,  is  not  a  final  settle- 
ment of  the  estate.     Lang  v.  State^  ex  reL,  67  Ind.  577. 

Upon  the  former  appeal  of  this  cause  (73  Ind.  73),  it  was 
said  by  Woods,  J.,  that "  Until  there  has  been  an  administra- 
tion fully  accomplished,  and  the  administrator  discharged,  a 
suit  against  the  heirs  on  the  theory  of  this  complaint  can  not 
be  maintained.'* 

In  the  complaint  now  under  examination,  it  is  shown  that 
the  administrator  had  been  discharged  by  the  proper  court 
from  the  further  administration  of  the  estate,  not  after  a  par- 
tial administration  thereof,  but  after  he  had  fully  administered 
thereon ;  and  that  the  surplus  remaining  aft^r  settlement  of 
the  estate  had  been  distributed  to  the  proper  distributees  as 
such.  Certainly  nothing  remained  to  be  done  by  an  admin- 
istrator or  by  the  court  in  the  sottlomcnt  of  such  estate.  There 
was  an  ultimate  completion  of  the  business  of  the  trust.  What 
was  done  took  the  estate  out  of  court.  Though  the  word 
"  final '' was  not  used  in  describing  it,  the  settlement  stated 
constituted  a  final  settlement.  To  decide  otherwise  would 
seem  to  be  too  exacting  for  the  fair  administration  of  justice. 

Assuming,  for  the  present  purpose,  that,  upon  the  fiicts 
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stated  in  the  complaint,  the  appellees  and  Thomas  W.  Allen, 
deceased,  are  to  be  regarded  a.s  co-sureties,  and  that,  upon  de- 
fault of  the  principal,  the  guardian,  and  payment  by  the  ap- 
pellees, as  stated  in  the  complaint,  of  the  amount  secured,  the 
appellees  would  have  been  entitled  to  contribution  from  the 
estate  of  said  Thomas,  were  the  settlement  thereof  still  pend- 
ing, yet  it  is  insisted  that  the  complaint  is  insufficient,  because 
it  does  not  aver  that  the  plaintiffs,  "  six  months  prior  to  the 
final  settlement  of  said  estate,  were  insane,  infants,  or  out  of 
the  State  of  Indiana."  The  question  of  the  need  of  such  a 
qualification  to  maintain  the  suit  is  presented  by  the  answer, 
and  is  involved  in  the  agreed  statement  of  facts  used  as  ev- 
idence. 

By  section  62  of  the  act  in  relation  to  the  settlement  of  de- 
cedents' estates,  2  G.  &  H.  501,  it  was  provided,  that  "A  suc- 
cinct statement  of  the  nature  and  amount  of  every  claim, 
whether  due  or  not,  against  the  estate  of  any  decedent,  except 
judgments  which  are  liens  upon  the  decedent's  real  estate,  and 
mortgages  of  his  real  or  personal  estate  obtained  and  executed 
in  his  lifetime,  and  expenses  of  administration,  must  be  filed 
in  the  office  of  the  clerk  of  the  proper  court  of  common  pleas, 
within  one  year  from  the  date  of  the  first  appointment  of  an 
executor  or  administrator  therein,  and  notice  thereof;  or  no 
costs  shall  be  recovered  therein  against  such  executor  or  ad- 
ministrator; *  *  and  if  such  claim  be  not  due,  interest 
thereon  shall  be  rebated,  and  after  the  expiration  of  one  year 
from  such  appointment  and  notice,  if  such  claim  be  not  filed 
at  least  thirty  days  before  final  settlement  of  the  estate,  it 
shall  be  barred,  except  as  hereinafter  provided  in  case  of  the 
liabilities  of  heirs  and  devisees." 

The  provision  in  case  of  the  liabilities  of  heirs  and  devisees 
thus  referred  to  is  contained  in  section  178,  etseq.^  of  said  act. 
By  said  section  178  it  was  enacted  that  ''The  heirs,  devisees 
and  distributees  of  a  decedent,  shall  be  liable  to  the  extent  of 
the  property  received  by  them  from  such  decedent's  estate,  to 
any  creditor  whose  claim  remains  unpaid,  who,  six  months 
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prior  t()  such  final  settlement  was  insane,  an  infant,  or  out  of 
the  State ;  but  such  suit  must  be  brought  within  one  year  after 
the  disability  is  removed." 

It  is  insisted  that  the  appellees  can  not  maintain  this  suit, 
because  they  do  not  show  themselves  to  be  creditors  whose 
claims  are  provided  for  by  said  section  178,  and  because  they 
are  shown  not  to  be  such  creditors. 

In  RcdcUff  V.  Leunigy  30  Ind.  289,  the  pay^e  of  a  promissory 
note,  after  having  filed  it  against  the  estate  of  the  deceased 
maker,  and,  upon  final  settlement  of  said  estate,  having  re- 
covered but  a  portion  of  the  claim — ^said  estate  being  insol- 
vent— brought  suit  for  the  unpaid  balance  of  the  note  against 
the  devisees  of  the  deceased  surety  thereon,  his  estate  having 
also  been  final!  v  settled  at  the  term  at  which  the  estate  of  the 
maker  was  settled.  It  was  held  that  there  could  be  no  re- 
covery against  the  devisees,  there  being  nothing  in  the  com- 
plaint to  bring  the  case  within  said  section  178 ;  that  the  fact 
that  it  could  not  be  known  what  portion  of  the  claim  would 
be  paid  by  the  estate  of  the  deceased  maker  until  final  settle- 
ment thereof  did  not  prevent  or  excuse  the  holder  of  the  note 
from  filing  the  claim  against  the  estate  of  the  deceased  surety 
while  it  was  in  course  of  settlement. 

In  Cincinnati,  etc,  R.  R,  Co,  v.  HeaMon,  43  Ind.  172,  David 
Heaston  had  given  his  note  in  1864,  payable  to  the  railroad 
company  whenever  it  should  cause  the  cars  to  run  on  its  road 
to  Winchester,  provided  the  road  should  be  put  in  running 
order  to  Winchester  on  or  before  the  1st  of  September,  1872. 
Said  David  died  intestate,  in  1865.  His  estate  was  adminis- 
tered upon,  and  was  finally  settled  in  1869.  Suit  was  brought 
in  1871  upon  the  note  against  his  heirs,  who  had  received 
property  from  his  estate,  the  railroad  company  having  caused 
the  cars  to  run  to  Winchester  for  the  first  time  in  1870,  and 
the  road  having  been  put  in  running  order  to  Winchester. 
It  was  held  that  the  action  could  not  be  maintained ;  that, 
thougch  the  claim  was  not  due  at  the  final  settlement  of  the 
estate,  the  statute  (sec.  62)  made  provision  for  such  a  case, 
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and  the  note  might  have  been  filed,  and  the  settlement  of  the 
estate  would  then  have  been  postponed  until  the  cars  ran  to 
Winchester  in  1870,  unless  some  one  interested  had  given 
bond  as  provided  by  statute;  that  the  plaintiff,  not  having 
filed  its  claim  against  the  estate,  and  not  being  shown  to  be 
within  the  provisions  of  section  178,  mpra,  was  barred  of 
any  right  of  action  against  the  heirs  of  the  maker  of  the  note. 

In  VorU  V.  State,  ex  reL,  47  Ind.  345,  it  was  held,  upon  a  re- 
view of  authorities,  that  the  estate  of  a  surety  upon  a  guardian's 
bond  is  liable  for  a  default  of  the  guardian  occurring  subse- 
quent to  the  death  of  the  surety.  Upon  the  question  whether 
the  heirs  of  a  deceased  surety  upon  a  guardian's  bond  were 
liable  for  a  defalcation  of  the  guardian  which  occurred  after 
the  final  settlement  of  such  decedent's  estate,  they  having  re- 
ceived property  from  the  estate,  and  the  action  against  them 
being  brought  upon  the  bond  executed  by  such  decedent  as 
surety,  on  the  relation  of  the  successor  in  such  trust,  it  was 
held,  after  reciting  sections  62  and  178  of  said  act,  that,  as  it 
appeared  that  the  action  was  brought  by  the  guardian  of  one 
of  the  former  wards  of  said  defaulting  guardian,  said  ward 
being  an  infant  six  months  prior  to  said  final  settlement,  and 
still  an  infant,  the  provisions  of  said  sections  rendered  the 
filing  of  the  claim  against  the  estate  of  the  deceased  surety 
unnecessary,  and  the  action  against  the  heirs  maintainable, 
the  relator  being  a  creditor  of  the  deceased  surety  within  the 
meaning  of  said  section  178,  though  the  defalcation  of  the  guar- 
dian occurred  after  the  final  settlement  of  the  surety's  estate. 

Blair  V.  Allen,  55  Ind.  409,  was  an  action  for  a  breach  of 
a  covenant  of  warranty  in  a  deed  against  the  heir  of  the  w^ar- 
rantor,  the  cause  of  action  upon  the  covenant  having  arisen 
after  the  final  settlement  of  the  deceased  warrantor's  estate, 
from  which  the  defendant  heir  had  received  property.  The 
court  having  shown  that  lineal  and  collateral  warranties  have 
been  abolished  with  us,  and  that  no  obligation  has  been  espe- 
cially provided  by  law  to  take  their  place,  and  that  the  cause 
of  action  might  have  been  filed  as  a  claim  against  the  dece- 
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dent's  estate  as  provided  by  said  section  62,  if  it  had  accrued 
in  time,  but  could  not  have  been  so  filed  because  it  arose  too 
late,  and  having  referred  to  the  fact  that  the  complaint  (the 
question  of  the  sufficiency  of  which  was  before  the  court)  did 
not  bring  the  plaintiff  within  the  provisions  of  said  section 
178,  it  was  held,  "upon  full  and  careful  consideration,"  that 
the  Legislature  could  not  have  meant  to  leave  a  meritorious 
olass  of  rights  without  remedy,  and  that  when,  from  the  na- 
ture of  the  claim,  the  creditor  can  not  comply  with  sflid  sec- 
tion 62  or  178,  the  heir,  devisee  or  distributee  shall  be  liable, 
on  the  covenant  or  agreement  of  the  decedent,  to  the  extent 
of  the  property  received  by  him  from  the  decedent's  estate. 
It  is  said:  "The  law  does  not  require  that  to  be  done  which 
<»in  not  be  done ;  and  no  one  shall  lose  his  remedy  for  not  do- 
ing what  can  not  be  done," 

If  the  appellees  may  be  regarded  as  co-sureties  of  said 
Thomas  W.  Allen,  and  if  their  cause  of  action,  arising  out  of 
the  discharge  by  them  of  the  obligation,  had  arisen  while 
isaid  Thomas  was  alive,  or  after  his  death  and  during  the  set- 
tlement of  his  estate,  they  could  recover  thereon.  And  if 
they  had  been  under  a  disability  mentioned  in  said  section 
178,  they  could  have  their  action  against  the  heirs,  who  re- 
ceived property  from  the  decedent's  estate,  though  their  cause 
of  action  did  not  arise  until  after  the  final  settlement  of  that 
estate.  VoriJi  v.  State,  ex  7x1. ,  supra.  The  appellees  not  having 
filed  their  claim  against  the  estate  of  said  Thomas  W.  Allen, 
as  provided  in  said  section  62,  and  not  being  such  creditors  as 
are  provided  for  by  said  section  178,  it  is  plain  that  their  ac- 
tion is  not  founded  upon  any  statute.  Raicliff  v.  Leunig,  su- 
pra; Leonard  v.  Blair,  59  Ind.  510. 

But  are  they,  though  their  claim  is  thus  meritorious,  with- 
out remedy?  It  would  have  been  practically  impossible  for 
them  to  have  filed  a  claim  against  said  decedent's  estate. 
Whether  they  would  ever  have  a  claim  for  contribution,  and 
if  so,  the  amount  thereof,  were  contingencies  at  the  time  of 
said  final  settlement,  and  were  not  made  certainties  until  the 
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successor  of  said  defaulting  guardiaa  had  recovered  a  judg- 
ment on  said  additional  bond,  and  they  had  been  compelled, 
by  reason  of  the  insolvency  of  the  principal,  to  pay  the  judg- 
ment. They  could  not  have  filed  "a  succinct  statement  of 
the  nature  and  amount''  of  the  claim,  as  required  by  statute. 
While  the  pcttlement  of  said  estate  was  pending,  the  present 
<^use  of  action  was  not  simply  a  claim  which  was  not  then 
due  within  the  meaning  of  the  statute,  the  interest  npon  which 
might  be  rebated.  It  then  depended  upon  future  circum- 
stances which  they  could  not  control  or  hasten,  and  which  were 
not  bound  to  happen,  if  ever,  within  a  certain  time.  No  al- 
lowance could  have  been  made  bv  the  court  in  such  settlement 
to  the  appellees  as  claimants,  and  the  facts  which  they  could 
have  stated  involved  such  continffoncies  that  thov  could  not 
have  furnished  a  proper  pretext  for  delaying  the  settlement 
of  the  estate. 

The  case  of  the  appellees  was  like  that  of  one  bound  by  a 
contract  of  indemnity,  the  bread)  and  the  damages  being 
wholly  uncertain.  See  Hall  v.  Martiriy  46  N.  H.  337,  quoted 
in  Voris  v.  State,  ex  rel.^  supra. 

It  is  true  that  the  appellees  might  have  procured  their  dis- 
charge from  future  liability  as  sureties  while  the  guardian  was 
still  solvent  (2  R.  S.  1876,  p.  598,  section  26),  but  it  can  not 
be  the  policy  of  the  law,  by  depriving  such  sureties  of  remedy 
against  the  estate  of  their  co-surety,  to  drive  them  to  such  a 
course.  Such  a  menace  would  tend  to  prevent  the  procure- 
ment of  other  sureties  by  the  guardian.  When,  pending  the 
settlement  of  a  decedent's  estate  under  said  statute,  a  person,, 
not  under  a  disability  mentioned  in  said  section  178,  had  a 
claim  which,  whether  due  or  not  due,  was  of  such  a  nature 
that  it  might  be  filed  and  allowed  a>?  provided  by  said  section 
62,  et  seq,,  it  would  certainly  be  barred  if  not  filed  as  so  pro- 
vided. The  Legislature  may  thus  provide  the  mode  of  the 
remevly,  and  restriction  of  the  creditor  to  the  mode  provided 
is  not  a  deprivation  of  a  right. 

Is  the  holder  of  an  equally  meritorious  claim  not  so  pro- 
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vided  for  to  be  deprived  of  all  remedy  out  of  the  property 
of  the  settled  estate  ?  It  need  not  be  said  that  it  is  beyond 
the  power  of  the  legislature  to  deprive  the  appellees  of  all 
remedy,  but  it  may  well  be  presumed  that  it  was  not  intended 
by  the  Legislature,  in  the  enactment  of  the  statutory  provi- 
sions under  discussion,  to  deprive  any  one  of  a  well  founded 
right  by  forbidding  a  remedy  therefor. 

The  feet,  that  the  three  grandchildren  of  said  decedent  were 
the  beneficiaries  in  the  suit  that  resulted  in  the  judgment 
against  the  appellees  as  sureties  upon  the  additional  bond, 
does  not,  as  claimed  by  the  appellants,  forbid  the  maintenance 
of  this  action  against  said  grandchildren.  That  judgment  was 
rendered  because  of  the  default  of  their  guardian,  without 
any  regard  to  the  source  from  which  their  estate,  lost  through 
such  default,  was  derived.  Here  they  are  sued,  not  as  wards 
of  the  relator  in  the  suit  wherein  said  judgment  was  rendered, 
but  as  heirs  of  Thomas  W.  Allen,  deceased.  It  is  not  an  ac- 
tion to  recover  back  the  money  recovered  by  them  as  such 
wards  through  said  judgment,  but  an  action  to  recover  money 
received  by  them  from  said  decedent's  estate  as  his  heirs. 

It  remains  to  show  that  the  appellees  and  said  Thomas  W. 
Allen  were  co-sureties,  and  liable  to  each  other  as  such  for 
contribution,  as  we  have  thus  far  assumed.  It  has  already 
appeared  that  the  liability  of  said  Thomas  as  surety  continued 
after  his  death,  and  did  not  cease  w^ith  the  final  settlement  of 
his  estate,  but  was  thereafter  a  liability  of  his  heirs  who  had 
received  the  property  of  his  estate. 

The  bond  upon  which  the  appellees  became  sureties  was  an 
"additional  bond."  It  was  not  a  *' new  bond,"  given  after 
application  for  the  release  of  the  original  surety.  2  R.  S.  1 876, 
p.  598,  sec.  26 ;  2  R.  S.  1876,  p.  504,  sec.  29.  There  was  no 
order  of  court  releasing  the  original  surety.  There  was  no 
application  for  such  release.  The  court  required  the  guardian 
to  give  an  additional  bond,  and  the  bond  executed  by  the  ap- 
pellees purported  upon  its  face  to  be  given- in  pursuance  of 
an  order  of  the  court  requiring  an  additional  bond.     The 
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second  bond  was  not  given  to  indemnify  the  surety  upon  the 
first.     The  bonds  were  conditioned  in  the  same  terms. 

Where  the  penalty  of  the  original  bond  of  a  guardian  is  not 
large  enough  to  cover  the  assets  in  his  hands,  the  court  may 
require  him  to  execute  an  additional  bond.  Potter  v.  State,  ex 
reLf  23  Ind.  550.  See  People  v.  Curry ^  59  111.  35 ;  Loring  v. 
BacoUy  3  Cush.  465.  The  court  having  exercised  this  power, 
it  will  be  presumed  that  there  was  proper  occasion  therefor. 

Contribution  between  sureties  may  be  enforced,  though  no 
contract  between  them  exists  incurring  such  liability,  and 
whether  they  are  jointly  and  severally  bound,  or  only  sever- 
ally, or  whether  their  suretyship  arises  upon  the  same  obliga- 
tion or  instrument,  or  divers  obligations  orinstruments,  if  all 
the  instruments  are  for  the  same  identical  debt.  Dering  v. 
Earl  of  Wbichehea,  1  Cox,  318 ;  S.  C,  2  B.  &  P.  270;  Story 
Eq.  Jur.,  sees.  493,  495. 

The  principle  is  universal  that  the  right  of  contribution  is 
founded  in  doctrines  of  (»qnity.  It  does  not  depend  upon  con- 
tract. Stirliuff  V.  Forreder,  3  Bligh,  575 ;  Story  Eq.  Jur.,  sec. 
495,  note  2.  It  results  from  the  maxim  that  equality  is  equity. 
1  Pom.  Eq.  Jur.,  sec.  411. 

If  one  of  two  co-sureties  dies,  the  representative  of  the  de- 
ceased party  may  be  compelled  to  contribute  his  share  to  the 
surviving  surety,  who  shall  have  paid  the  whole  debt.  1  Story 
Eq.  Jur.,  sec.  497. 

Where  there  are  several  distinct  bonds,  with  different  pen- 
alties, and  a  surety  upon  one  bond  pays  the  whole,  the  differ- 
ence between  the  penalties  of  the  bonds  will  make  no  differ- 
ence in  the  contribution  between  the  sureties,  provided  the 
penalty  of  each  bond  exceed  the  debt,  or  the  purpose  of  each 
is  to  bind  all  the  sureties  to  the  extent  of  the  w^hole  debt. 
Story  Eq.  Jur.,  sees.  497,  497a,  and  notes. 

The  bond  execut<^d  by  the  appellees  was  an  additional  and 
cumulative  security.  The  original  surety  was  not  discharged 
by  the  giving  of  the  new  bond,  but  both  bonds  remained 
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valid,  and  the  sureties  were  all  to  be  deenit'd  co-sureties,  bound 
as  such  to  the  wards,  and  liable  to  contribution  between  them- 
selves. BelPs  Adm^r  v.  Jasper y  2  Ired.  Eq.  597;  Cobb  v. 
Hat/nexy  8  B.  Mon.  137;  Loring  v.  Bacoiiy  supra;  Common- 
wealthy.  Cox,S6  Pa.  St.  442;  Wood  v.  WilUams,  61  Mo.  63; 
Hutchcraft  v.  Shrout,  1  T.  B.  Mon.  206  (15  Am.  Dee.  100); 
Joiies  V.  BlaiUon,  6  Ired.  Ec^.  115. 

As  the  right  of  contribution  does  not  depend  upon  contract 
between  the  sureties,  but  rests  upon  principles  of  equity,  and 
as  the  liability  growing  out  of  Thomas  W.  Allen's  suretyship 
was  not  impaired  by  his  death  or  the  settlement  of  his  estate, 
the  feet  that  he  was  dead  when  the  additional  bond  was  exe- 
cuted does  not  release  liis  estate  from  liabilitv  to  contribute. 
The  taking  of  the  additional  security  did  not  injure  his  estate, 
but,  on  the  contrary,  relieved  it  of  a  portion  of  the  burden  it 
would  otherwise  have  borne. 

What  we  have  said  leads  us  to  hold  that  the  court,  in  over- 
ruling the  demurrer  to  the  complaint,  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  answer,  and  in  overrul- 
ing the  motion  for  a  new  trial,  did  not  err.  We  think  the 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 

that  the  judgment  be,  and  it  hereby  is,  affirmed,  at  the  costs 

of  the  appellants. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


in 
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Married  Woman.— ir//'«''.t  Inrhyitc  Interest.— Judicial  i^!e. — Act  of  1S75, — 
Mortrjage, — The  act  of  1S75,  conrerning  inchoate  rights  in  lands  sold  at 
judicial  sales,  does  not  apply  to  a  sale  under  a  mortgaj^e  executed  before 
the  passage  of  that  act. 
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Partition. — Counter-Claim, — Ptxictice. — In  an  action  for  partition,  the  re- 
spective claims  and  rights  of  the  parties  may  be  put  in  Issue  and  deter- 
mined, and  for  that  purpose  a  counter-claim  may  be  filed. 

From  the  Fayette  Circuit  Court. 

//.  Berry  and  F,  Berry,  for  appellants. 
B.  F.  Glaypool,  L.  W.  Florea  and  /.  H,  Clay  pool,  for  ap- 
pellee. 

Woods,  C.  J. — The  appellee  obtained  a-judgment  in  par- 
tition, setting  off  to  her  one-third  in  fee  of  certain  real  estate. 
The  appellants,  besides  their  answers  to  the  petition  of  the  ap- 
pellee, filed  a  counter-claim,  to  which  the  court  snstained  a 
demurrer,  and  this  is  the  only  ruling  which  we  are  asked  to 
review. 

The  counter-claim  is  to  the  effect  that  John  H.  Reed,  the 
husband  of  the  appellee,  was  the  sole  owner  in  fee  of  the 
lands  in  question,  and,  in  March,  1874,  mortgaged  the  same 
to  Mary  Hawkins  to  secure  the  payment  to  her  of  two  prom- 
issory notes,  each  for  $500 ;  that  the  appellee  join^'d  in  the  ex- 
ecution of  this  mortiJ:a2ce;  that  afterwards  John  11.  Reed  ex- 
ecuted  two  other  mortgages  upon  the  land,  in  the  making  of 
one  of  which  only  the  appellee  joined;  that  the  first  named 
mortgage  was  assigned  to  one  of  the  appellants  for  tlie  use  of 
all  of  them;  that  in  1877  they  caused  an  action  for  foreclo- 
sure to  be  brought  in  the  Fayette  Circuit  Court  against  the 
mortgagors  and  junior  mortgagees,  and  such  proceedings 
were  had  upon  the  complaint  and  upon  cross  complaints  filed 
by  the  junior  mortgagees,  that  a  decree  of  foreclosure  of  all 
of  the  mortgages  was  duly  entered  against  said  John  H. 
Reed,  but  that  for  reasons  stated  the  decree,  as  against  the 
appellee,  was  null  and  void ;  that,  after  the  rendition  of  the 
decree,  the  holders  of  the  junior  liens  assigned  them  to  one 
of  the  appellants  for  the  use  of  them  all ;  that  upon  a  copy 
of  the  decree  they  caused  the  land  to  be  duly  sold  by  the 
sheriff,  and  one  of  their  number,  for  their  use,  bid  off  the 
property  in  fee,  for  the  entire  amount  due  on  the  decree,  and„ 
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at  the  end  of  the  year  allowed  for  redemption,  received  of  the 
sheriif  a  deed ;  that  until  after  the  execution  of  this  deed  they 
had  no  knowledge  or  notice  that  the  decrep  of  foreclosure  wa^ 
not  binding  upon  the  appellee.  The  prayer  of  the  counter- 
claim is,  that  a  proper  equitable  adjustment  of  the  rights  and 
interest  of  said  Ann  Reed  and  the  said  defendants  in  the 
mortgaged  real  estate  be  made  in  this  action ;  that  the  equity 
of  redemption  of  said  Ann  Reed  as  to  the  mortgages  which 
she  joined  in  executing  be  barred  and  foreclosed. 

If  the  facts  alleged  had  been  pleaded  in  bar  of  the  petition, 
it  is  evident  that  the  defence  would  have  been  complete ;  be- 
cause, the  first  mortgage  having  been  made  by  the  husband 
on  his  land  before  the  taking  eifect  of  the  act  of  March  llth> 
1875,  the  wife's  inchoate  interest,  even  if  she  had  not  joined 
in  executing  the  mortga,i^(\  is  not  affcctod  by  that  act.  3/c- 
Ghthlin  v.  Pollard,  81  Ind.  228 ;  Ilelphemtine  v.  Meredith^  84 
Ind.  1 ;  Parkham  v.  Vandevoiier,  82  Ind.  544 ;  Lease  v.  Owen 
Lodge,  etc.,  83  Ind.  498. 

It  may  be,  as  counsel  for  the  appellee  have  argued,  that, 
having  bid  off  the  land  for  the  full  amount  of  the  decree, 
obtaining  thereby  the  title  of  John  H.  Reed,  and  having 
taken  no  steps  to  s<*t  aside  the  sale,  and  the  consequent  satis- 
faction of  the  decree  (if  such  steps  were  possible),  the  appel- 
lants can  not  now  have  a  decree  of  foreclosure  against  the 
appellee;  but,  conceding,  without  deciding,  this  to  be  so,  we 
think  it  clear  that,  on  the  facts  stated,  the  appellants  were 
entitled  to  a  det<^rmination  of  the  relative  rights  of  themselves 
and  the  appellee  in  the  land ;  that  is  to  say,  that  they  owned 
the  entire  land,  subject  only  to  her  inchoate  right  to  one-third 
in  case  she  survived  John  H.  Reed. 

In  an  action  for  partition  the  respective  claims  or  titles  of 
the  parties  may  be  put  in  issue  and  determined.  It  follows 
that  a  counter-claim  filed  for  that  purpose  is  proper.  God- 
frey V.  Godfrey,  17  Ind.  6;  Martindale  y,  Alexander,  26  Ind. 
104;  Milligan  v.  Poole,  35  Ind.  64 ;  Stafford  v.  Nutt,  35  Ind. 
93;  Schee  v.  McQvilhen,  59  Ind.  209;  S^chafcr  v.  Schafer,  68 
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Ind.  374;  McFermn  v.  McFerrariy  69  Ind.  29;  Blakdy  v. 
Boruff,  71  Ind.  93;  Crane  v.  Kimincr,  77  Ind.  215;  Miller 
V.  iVo6/e,  80  Ind.  527. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  counter-claim. 


No.  9099. 

Goodman  v.  Gordon  et  al. 

Pleadimo. — CcmpUxirU  on  Oontraet.—Due  and  Unpaid, — In  a  suit  for  a  money 
demand  upon  contract,  express  or  implied,  the  complaint  must  show  that 
the  claim,  or  some  part  thereof,  is  due  and  unpaid,  or  it  will  be«bad  on 
a  demurrer  thereto,  for  the  want  of  sufficient  facts. 

Same. — Contract  for  Use  oj  Mill,  -Sufficieney  of  ComplainL — Demurrer. — In  a 
suit  upon  a  parol  contract,  whereby  the  defendant  agreed  to  allow  the 
plaintifTs  to  use  a  portable  saw-mill  for  thirty  days,  for  their  own  use 
and  benefit,  the  complaint  will  be  bad  on  a  demurrer  for  the  want  of 
facts,  which  does  not  show  that  the  plaintiffs  had  use  for  such  mill,  for 
a  certain  period  of  thirty  days,  and  that  they  demanded  such  use  of  the 
mill  within  a  reasonable  time. 

From  the  Madison  Circuit  Court. 

E.  P.  Schktfer  and  A,  B.  Youngj  for  appellant. 
W.  A,  KUtinger,  J.  W,  Sansberry  and  M.  A.  Chipman,  for 
appellees. 

HowK,  J. — In  this  action,  the  appellees  sued  the  appellant^ 
in  a  complaint  of  three  paraj^raphs.  The  appellant's  demur- 
rers to  each  of  the  first  and  third  paragraphs  of  the  complaint^ 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  were  overruled  by  the  court,  and  to 
each  of  these  rulings  he  excepted.  The  cause  was  tried  by  a 
jury,  and  a  verdict  was  returned  for  the  appellees,  assessing 
their  damages  in  the  sum  of  one  hundred  and  fifty  dollars; 
and  over  the  appellant's  motions  for  a  new  trial  and  in  arrest 
of  judgment,  and  his  exceptions  saved  to  each  of  these  rulings, 
the  court  rendered  judgment  on  the  verdict. 
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The  following  decisions  of  the  circuit  court  are  assigned 
here  as  errors  by  appelhmt : 

1.  In  overruling  his  demurrers  to  the  first  and  third  para- 
graphs of  complaint ; 

2.  In  overruling  his  motion  for  a  new  trial ;  and, 

3.  In  overruling  his  motion  in  arrest  of  judgment. 

In  the  first  paragraph  of  their  complaint  the  appellees  alleged 
in  substance,  that,  on  the  —  day  of  November,  1877,  they  sold 
.  and  delivered  to  the  appellant  a  certain  saw-mill  and  fixtures, 
consisting  of  saws,  belting,  engine,  boiler,  etc.,  for  which  the 
appellant  promised  and  agreed  to  pay  the  appellees  the  sum 
of  twentv-five  hundred  dollars,  of  which  sum  there  remained 
due  and  unpaid.  Wherefore  appellees  demanded  judgment 
for  twelve  hundred  dollars  and  all  other  proper  relief. 

In  the  second  paragraph  of  their  complaint  the  appellees 
averred  that,  on  the  —  day  of  November,  1877,  they  sold 
and  delivered  to  the  appellant  one  circular  saw  for  a  saw-mill ; 
for  which  appellant  promised  and  agreed  to  pay  the  appellees 
the  sura  of  one  hundred  and  forty-eight  dollars,  which  sum 
was  due  and  remained  wholly  unpaid;  wherefore,  etc. 

The  appellees  alleged  in  substance,  in  the  third  paragraph  of 
their  complaint,  that  on  the  — day  of  November,  1877,  they 
sold  and  delivered  a  certain  portable  saw-mill  and  fixtures, 
consisting  of  engine,  boiler,  saws,  shafting,  belting,  etc.,  for 
which  the  appellant  agreed  and  undertook  to  pay  the  appel- 
lees the  sum  of  $2,500,  as  part  payment  for  said  mill  and 
fixtures;  and  as  a  farther  consideration  the  appellant  under- 
took and  agreed  to  allow  the  appellees  to  use  said  saw-mill 
and  fixtures  for  thirty  days,  for  their  own  use  and  benefit ;  but 
the  appellees  averred  that,  after  the  appellant  took  possession 
of  said  mill  and  fixtures,  he  failed  and  refused  then  and  since 
to  allow  the  appellees,  or  either  of  them,  to  use  said  mill  or 
any  part  thereof,  though  often  requested  so  to  do ;  and  that  the 
use  of  said  mill  and  fixtures,  for  thirty  days,  wbs  reasonably 
worth  twelve  hundred  dollars,  for  which  sum  the  appellees 
demanded  judgment. 
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It  is  very  clear,  we  think,  that  the  first  paragraph  of  ap- 
pellees' complaiut  did  not  state  facts  suflScieut  to  constitute 
a  cause  of  action.  It  alleged  the  sale  and  delivery  to  appel- 
lant of  certain  personal  property,  for  a  certain  sum  of  money ; 
but  it  did  not  aver  that  he  was  indebted  to  appellees  in  any 
sum  whatever,  or  that  any  sum  was  due  them  and  unpaid,  on 
account  of  such  sale  or  on  any  other  account.  It  is  settled 
by  the  decisions  of  this  court,  that,  in  a  suit  for  a  money  de- 
mand upon  contract,  express  or  implied,  the  complaint  must 
show  in  some  manner  that  the  claim,  or  some  part  thereof,  iS 
due  and  unpaid.  Pcioe  v.  Grove,  26  Ind.  26 ;  Iloworth  v.  Scarce^ 
29  Ind.  278  ;  Seldonridge  v.  Oomiabte,  32  Ind.  375 ;  Oreen  v. 
Loidhain,  49  Ind.  139.  The  court  erred,  we  think,  in  over- 
ruling appellant's  demurrer  to  the  first  paragraph  of  complaint. 

We  are  of  opinion  that  the  court  committed  an  error,  also, 
in  overruling  appellant's  demurrer  to  the  third  paragraph  of 
complaint.  From  the  summary  of  this  paragraph  heretofore 
given,  it  will  be  seen  that  the  appellees  alleged  therein,  that 
in  November,  1877,  they  sold  and  delivered  a  certain  portable 
saw-mill  and  fixtures,  but  to  whom  such  sale  and  delivery 
were  made  the  paragraph  did  not  state.  '  It  alleged,  however, 
that  the  appellant  agreed  and  undertook  to  pay  the  appellees 
therefor  a  certain  sum  of  money,  as  part  payment,  and  made 
a  certain  agreement  with  them,  "as  a  further  consideration." 
It  is  not  averred  that  the  sum  of  money  or  any  part  of  it  is 
due  and  unpaid;  but  the  paragraph  counts  exclusively  upon 
the  alleged  agreement  made  by  appellant  "as  a  further  con- 
sideration.'^ It  was  alleged  that  appellant  agreed  to  allow 
appellees  to  use  the  saw-mill  and  fixtures  for  thirty  days,  for 
their  own  use  and  benefit;  that  he  failed  and  refused  to  allow 
them,  or  either  of  them,  to  use  the  mill  or  any  part  thereof, 
though  often  requested  so  to  do,  and  that  the  use  of  the  mill 
and  fixtures  for  thirty  days  was  reasonably  worth  twelve 
hundred  dollars,  for  which  sum  they  demanded  judgment. 
This  paragraph  of  coraplaitit  was  clearly  bad,  we  think,  on  the 
demurrer  thereto,  for  the  want  of  facts,  for  the  reason  that  it  did 
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not  aver  a  specific  demand  by  the  appellees,  or  either  of  them, 
for  the  use  of  the  saw-mill  and  fixtures,  made  within  a  reason- 
able time. 

This  suit  was  commenced  on  the  10th  day  of  September, 
1879,  nearly  two  years  after  the  sale  and  delivery  of  the  mill 
and  fixtures,  and  the  making  of  the  alleged  agreement  counted 
upon  in  the  third  paragraph  of  complaint.  It  will  be  ob- 
served, that  no  time  is  mentioned  in  the  statement  of  the 
agreement  within  which  the  appellant  was  to  allow  appellees 
the  use  of  the  mill  and  fixtures ;  and,  therefore,  it  was  incum- 
bent on  them,  as  it  seems  to  us,  that  they  should  demand  the 
use  of  the  mill  and  fixtures  within  a  reasonable  time.  We 
think  they  should  have  shown  also,  by  proper  averment,  that 
they  could  have  used  the  mill  at  some  specific  time,  and  had 
material  on  hand  ready  for  such  use,  and  then  demanded  the 
use  of  the  mill.  Appellant's  agreement,  fairly  construed,  was, 
that  if  the  appellees,  within  a  reasonable  time,  had  any  use 
for  the  mill,  they  might  use  it  for  thirty  days  for  their  own 
benefit.  No  breach  of  this  agreement  is  shown,  we  think,  by 
the  facts  alleged  in  the  third  paragraph  of  complaint.  Appel- 
lant was  not  bound,  under  the  agreement,  to  keep  the  mill 
and  forego  the  sale  thereof,  beyond  a  reasonable  time ;  and  the 
appellees  had  no  right  to  wait  an  unreasonable  time,  and,  per- 
haps, until  after  appellant's  sale  of  the  mill,  and  then  request 
of  him  the  use  of  the  mill.  For  aught  that  appears  to  the 
contrary,  in  the  third  paragraph,  the  appellees  may  have  de- 
layed making  any  request  for  the  use  of  the  mill  until  afl;er 
the  appellant's  sale  thereof,  and  may  have  then  requested  the 
use  of  the  mill,  not  because  they  had  any  use  for  it,  but  as  a 
necessary  preliminary  to  the  commencement  of  this  action. 

Appellant's  demurrer  to  the  third  paragraph  of  complaint 
ought  to  have  been  sustained. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
or  decide  any  question  arising  under  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial;  for  the 
Vol.  87.— 9 
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evidence  in  the  record  shows  that  the  finding  was  had^and 
the  judgment  rendered,  upon  the  third  paragraph  of  the  com- 
plaint, and  not  upon  either  of  the  other  paragraphs. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded 
with  instructions  to  sustain  the  demurrers  to  the  first  and 
third  paragraphs  of  the  complaint,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


No.  10,203. 

Lennen  v.  Lennen. 

Leasb. — Assignment  of. —  When  Owner  of  Land  not  Liable  to  Assignee  of  Lease^ 
for  Use  and  Occupancy. — A.,  having  an  estate  in  land  for  the  life  of  an- 
other, leased  it  for  a  term  of  years.  The  lessee,  having  assigned  the  lease  to 
B.,  abandoned  the  possession  of  the  land.  C,  the  owner  of  the  remain- 
der in  fee,  having  purchased  the  estate  of  A.,  entered  and  took  poseessioa 
as  owner.  Suit  by  B.,  the  assignee  of  the  lease,  to  recover  from  C.  for 
the  use  and  occupancy  of  the  premises. 

Held,  that  B.  acquired  no  right  in  the  land  but  a  right  to  enforce  the  con-* 
ditions  and  covenants  of  the  lease  against  the  lessee,  and  could  not  re- 
cover from  C. 

Ba^e.— Abandonment  by  Tenant. ^Eniry  by  Ovmer. — An  owner  of  real  estate 
may  lawfully  enter  upon  his  land  after  it  has  been  abandoned  by  s 
tenant,  and  can  not  therefore  be  treated  as  a  trespasser.   . 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts y  O,  Shirts  and  W,  R.  Fertig,  for  appellant. 
J.  Stafford  and Boyd,  for  appellee. 

Elliott,  J. — William  C.  Lennen  owned  an  estate  for  the 
life  of  Parmelia  Lennen  in  the  land  here  the  subject  of  con- 
troversy; the  remainder  in  fee  was  vested  in  the  appellant. 
The  land  was  d(Mnised  to  Benjamin  Haney,  for  a  term  of  five 
years,  by  William  C.  Lennen,  and  the  lease  was  by  him  after- 
wards assigned  to  the  appellee;  the  appellant  purchased  the 
life-estate  of  the  lessor,  William  C.  Liinnen,  and  thus  united 
in  himself  the  particular  estate  and  the  remainder;  the  lessee 
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abandoned  possession  of  the  demised  premises,  and  appellant 
entered  and  took  possession  as  owner.  Sarah  Lennen,  the 
assignee  of  the  lease,  instituted  this  action  to  recover  from  the 
appellant  for  the  usj  and  occupancy  of  the  premises,  and  ob- 
tained judgment. 

The  controlling  question  is,  what  right  did  the  assignment 
of  the  lease  vest  in  the  appellee?  If  it  vested  in  her  an  in- 
terest in  the  land  itself,  then  it  might  be  maintained  with  fair 
show  of  reason  that  the  appellant  was  rightly  held  liable  for 
the  use  and  occupancy  of  the  premises ;  if,  on  the  other  hand^ 
it  vested  in  her  a  mere  right  to  receive  the  rents  and  compel 
their  payment,  it  simply  created  a  personal  charge  against  the 
lessee,  and  did  not  entitle  her  to  maintain  an  action  against 
the  owner,  who  had  entered  upon  the  abandonment  of  the 
land  by  the  tenant.  It  is  clear  to  our  minds  that  the  af^sign- 
ment  of  the  lease  by  the  lessor  conferred  a  right  against  the 
tenant,  but  conveyed  no  interest  in  the  land.  It  is  one  thing 
to  sell  the  reversion,  and  another  thing  to  assign  the  lease* 
In  the  one  case,  an  interest  in  the  land  itself  passes;  in  the 
other^  only  a  right  to  enforce  the  covenants  and  conditions 
of  the  lease  is  transferred.  A  man  may  sell  his  interest  in  a 
lease,  and  yet  retain  his  reversionary  interest  intact.  In  the 
case  before  us,  the  appellee  acquired  no  right  in  the  land,  but 
did  acquire  a  right  to  enforce  the  conditions  and  covenants  of 
the  lease  against  the  tenant. 

An  owner  may  lawfully  enter  upon  his  land  after  it  has 
been  abandoned  by  a  tenant,  and  can  not  be  treated  as  a  tres- 
passer. If  it  were  otherwise,  an  owner  of  valuable  property 
might  be  compelled  to  stand  by  and  see  his  property  go  to 
ruin  for  want  of  some  one  to  occupy  and  care  for  it. 

Upon  the  facts  proved  the  law  is  with  the  appellant^  and 
the  verdict  was  contrary  to  law. 

Judgment  reversed. 
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No.  9270. 

Phcenix  Insurance  Company  v.  Benton. 

Insurance. — Complaint  on  Fire  Policy.— It  in  not  necessary  in  a  complaint 
on  a  policy  against  loss  by  fire  to  aver  the  value  of  the  property  when 
the  insurance  was  taken,  but  the  value  at  the  time  of  loss  must  be  al- 
leged, and  also  the  ownership  both  when  the  insurance  was  taken  and 
when  the  loss  occurred. 

Same. —  Wcu^'anty  by  Insured. — When  the  written  application  for  insurance 
is  made  part  of  the  policy,  a  false  statement  therein,  representing  the 
amounts  of  existing  insurance  on  the  property  as  less  than  it  is,  is  a 
covenant  and  condition  precedent,  which,  being  broken,  renders  the  policy 
invalid  ab  initio. 

From  the  Jackson  Circuit  Court. 

£.  E.  Long  and  D.  H.  Long,  for  appellant. 
/.  B.  BrowTiy  for  appellee. 

Franklin,  C. — This  is  a  suit  brought  by  appellee  against 
appellant  on  an  insurance  policy  against  fire,  in  the  sum  of 
♦2,500,  upon  a  stock  of  merchandise,  store-house  fixtures  and 
hotel  furniture.  The  policy  was  taken  out  on  the  18th  day 
of  March,  1880,  and  the  property  was  destroyed  by  fire  on 
the  9th  day  of  April,  1880.  Appellant  was  notified  of  the 
loss  on  the  17th  day  of  April,  1880.  This  suit  was  com- 
menced on  the  12th  day  of  November,  1880;  and  upon  a 
trial  by  the  court,  on  the  7th  day  of  December,  1880,  judg- 
ment was  rendered  in  favor  of  the  appellee  for  the  full  amount 
of  the  policy  and  interest. 

The  errors  assigned  in  this  court  are :  1st.  Overruling  the 
demurrer  to  the  complaint.  2d.  Overruling  the  motion  for 
a  new  trial.     3d.  The  rejection  of  certain  testimony. 

The  cause  stated  in  the  demurrer  is,  that  the  complaint  does 
not  state  facts  sufficient,  under  which  the  following  objections 
are  urged  against  the  complaint:  1st.  It  does  not  aver  that 
the  property  was,  when  insured,  of  the  value  represented  in  the 
application  for  insurance.  2d.  It  is  not  averred  that  the  ap- 
pellee was  the  owner  of,  or  had  any  interest  in,  the  insured 
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property  at  the  time  he  applied  for  an<l  obtained  the  insur- 
ance. 3d.  It  is  not  averred  that  the  appeUee  had  an  interest 
in,  or  was  the  owner  of,  the  insured  property  at  the  time  it 
was  so  destroyed. 

We  do  not  think  it  necessary  that  the  complaint  should 
aver  the  value  of  the  property  at  the  time  that  it  was  insured. 
Aurora  Fire  Ina.  Co.  v.  Johnson,  46  Ind.  315.  This  was  an 
open  policy  as  to  value,  agreeing  to  pay  such  loss  upon  the 
insured  property  as  appellee  might  sustain  by  reason  of  fire, 
not  exceeding  the  amount  named  in  the  policy.  The  material 
averment  is  as  to  the  value  of  the  insured  property  that  was 
destroyed  by  the  fire  at  the  time  of  its  destruction. 

The  application  stated  the  value  of  the  property  at  the  time 
of  the  insurance.  The  application  was  made  a  part  of  the 
policy,  and  th'»  policy  was  made  a  part  of  the  complaint.  The 
value  of  the  property,  at  the  time  of  the  insurance,  therefore, 
appeared  incidentally  in  the  complaint.  But  if  appellant  de- 
sired to  show  that  the  application  contained  a  statement  of  a 
fictitious  value  of  the  property  so  as  to  constitute  fraud  and 
invalidate  the  policy,  it  could  only  do  that  by  answer  and 
not  by  demurrer.  The  complaint,  however,  should  show,  by 
direct  averment  or  otherwise,  that  appellee  had  an  interest  in 
the  property  at  the  time  it  was  insured,  and  at  the  time  of  the 
loss.  Home  Ins.  Co.  v.  Duke,  75  Ind.  535 ;  Aurora  Fire  Ins. 
Go,  V.  Johnson,  supra.  But  it  was  held  in  the  latter  case 
that  it  was  not  necessary  to  state  the  plaintiff's  title  to,  or 
ownership  in,  the  property;  that  the  proof  would  show  the 
extent  and  nature  of  the  interest. 

There  is  no  direct  averment  in  this  complaint  of  appellee's 
interest  in  the  insured  property,  either  at  the  time  of  the  in- 
surance or  at  the  time  of  the  loss,  except  by  way  of  recital, 
other  than  as  contained  in  the  application  and  policy  which 
are  made  parts  of  the  complaint.  This  is,  perhaps,  sufficient 
to  require  an  issue  to  be  presented  by  the  appellant  in  its  an- 
swer, as  to  the  interest  of  appellee  in  the  insured  property  at 
the  date  of  the  insurance.     But  he  then  having  an  interest  in 
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the  property  does  not  create  a  strong  enough  presumption 
that  he  continued  to  have  that  interest  at  the  date  of  its  loss 
by  fire,  without  there  being  something  further  shown  in  the 
complaint  in  relation  to  his  interest  at  the  time  of  the  loss. 
jEhia  Ins,  Co,  v.  Kittles,  81  lud.  96.  The  complaint  contains 
the  following  references  and  averments  in  relation  to  the  own- 
ership of  the  property  at  the  time  of  its  insurance  and  de- 
struction :  ^^  That,  on  said  18th  day  of  March,  1880,  for  and 
in  consideration  of  the  sum  of  §13.75  paid  to  said  defendant 
by  plaintiff,  defendant  did  insure  against  loss  or  damage  by 
fire,  the  plaintiff  *s  personal  property,  in  the  sum  of  $2,500, 
as  follows,  t6  wit."  Then  follows  a  description  of  the  prop- 
erty that  was  insured  and  afterwards  burned.  "  That  all  of 
said  insured  property  was  then  and  there  consumed  and  de- 
stroyed by  said  fire,  and  the  same  was  wholly  lost  to  said  plain- 
tiff. *  *  *  All  of  which  loss  the  plaintiff,  without  any  fault 
or  negligence  upon  his  part,  has  sustained;  that  this  plaintiff, 
immediately  after  the  fire,  gave  notice  of  his  loss  to  the  de- 
fendanjb;  that  on  the  17th  day  of  April,  1880,  the  said  plain- 
tiff rendered  to  the  said  defendant  due  proof  of  his  loss  by 
reason  of  said  insured  property  having  been  consumed  by  fire 
as  aforesaid." 

While  it  would  have  been  better  pleading,  and  more  in  har- 
mony with  the  precedents,  to  have  averred  directly  the  inter- 
<\st  of  the  plaintiff  in  the  property  insured,  both  at  the  time 
of  tlie  insurance  and  the  time  of  the  loss,  still  We  think  this 
complaint  sufficiently  shows  that  the  plaintiff  had  such  inter- 
est in  the  property,  and  that  it  contained  facts  sufficient  to 
constitute  a  good  cause  of  action.  There  was  no  error  in 
overruling  the  demurrer  to  the  complaint. 

The  second  error  assigned  is  the  overruling  of  the  motion 
for  a  now  trial. '  The  reasons  stated  for  a  new  trial  are ; 

1st.  The  damages  assessed  are  too  large. 

2d.  The  finding  is  not  sustained  by  the  evidence. 

3d.  The  finding  is  contrary  to  law. 

4th.  Evidence  erroneously  admitted. 
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The  evidence  in  relation  to  the  value  of  the  property  de- 
stroyed by  the  fire  was  very  conflicting,  ranging  from  $1^200 
to  $3,300.  There  was  evidence  clearly  tending  to  sustain  the 
finding  of  the  court.  We  can  not,  therefore,  say  that  the 
damages  were  excessive,  although  a  preponderance  of  the  evi- 
dence amy  tend  very  much  that  way.  But  it  is  insisted  that 
there  was  a  failure  in  the  evidence  to  prove  a  performance  of 
all  the  conditions  precedent  and  warranties,  and  that  the  find- 
ing was  contrary  to  law. 

The  policy  contained  the  following  clause:  "For  further 
particulars  see  application  on  file,  which  is  made  part  of  this 
policy,  and  a  warranty  on  part  of  assured,"  The  application, 
afler  containing  questions  and  answers  in  relation  to  the  loca- 
tion and  material  of  the  building,  walls,  roof,  lightning  rods, 
fuel  used,  number  of  rooms  and  how  the  flues  were  situated, 
kind  of  lights  used,  how  premises  occupied,  and  exposures 
within  100  feet,  also  contained  the  following  question  and 
answer :  "11.  What  other  insurance  is  there  upon  the  prop- 
erty— in  what  oflice,  and  at  what  rate  ? 

"11.  Building,  in  North  American,  $4,000." 

The  proof  shows,  and  the  fact  is  admitted  by  appellee's 
counsel,  that  the  building,  at  the  time  of  this  insurance,  was 
insured  in  the  Pennsylvania  Insurance  Company,  in  the  sum 
of  $2,000,  in  addition  to  the  $4,000  in  the  North  American 
Company.  But  it  is  insisted  by  appellee's  counsel  that  this 
eleventh  question  was  not  in  relation  to,  and  did  not  refer  to, 
the  building,  but  to  the  property  about  to  be  insured ;  that 
the  answer  was  not  an  answer  to  the  question,  and  the  question 
was  left  unanswered.  Thi^  construction  of  the  question  might 
have  been  correct  had  there  been  no  answer  given,  but  the 
answer  given  fixes  what  the  parties  understood  the  question 
to  mean  and  refer  to,  and  appellee  can  not  oow  claim  for  it  a 
different  meaning. 

The  question  then  arises  as  to  what  effect  this  fact  may  have 
upon  the  validity  of  the  policy.  The  application  concludes 
as  follows:     "And  the  said  applicant  hereby  covenants  and 
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agrees  to  and  with  said  company  that  the  foregoing  is  a  just, 
full  and  true  exposition  of  all  the  facts  and  circumstances  id  . 
regard  to  the  condition,  situation  and  value  of  the  property 
to  be  insured,  so  far  as  the  same  are  known  to  the  applicant 
and  material  to  the  risk.     [Dated]  March  18th,  1880. 

"  Wilder  C.  Benton,  applicant." 

It  can  hardly  be  said  that  appellee  did  not  know  of  said 
additional  insurance,  and  there  can  be  very  little,  if  any,  doubt 
about  its  being  a  material  fact  to  the  risk  about  to  be  assumed. 
The  greater  the  insurance  upon  the  building,  the  less  would 
be  the  inducement  to  use  care  and  diligence  in  preventing 
fire;  and  if  the  building  was  insured  for  more  than  it  and  its 
contents  were  worth,  it  would  conduce  to  the  interest  of  the 
assured  to  let  the  property  burn,  and  the  greater  this  interest 
is  made,  the  more  hazardous  the  risk  would  be. 

Where  the  application  is  made  a  part  of  the  policy  it* 
statements  are  warranties.  Mutual  Benefit  Life  Inn,  Co.  v. 
Miller y  39  Ind.  475 ;  Mutual  Benefit  Life  Lis.  Co,  v.  Cannon^ 
48  Ind.  264 ;  Eddy  Street  L^on  Foundry  v.  Hampden,  etc.,  Co,,, 
1  Cliff.  300;  Pierce  V.  Empire  Ins.  Co.,  62  Barb.  636  ;  Coinmon" 
wealth  Ins.  Co,  v.  Monningery  18  Ind.  352.  And  in  such  case» 
both  the  application  and  the  policy  are  to  be  construed  to- 
gether as  one  contract.  Edwards  v.  Fanners^  Ins,  Co.,  74  IlL 
84 ;  Byers  v.  Farmers'  Ins,  Co.,  35  Ohio  St.  606. 

In  the  case  under  consideration  the  application  makes  the 
statements,  so  far  aa  known  to  the  applicant  and  material 
to  the  risk,  covenants;  and  the  policy  expressly  makes, 
them  warranties.  A  warranty  is  styled  a  condition  precedent, 
and  no  contract  exists  unless  the  warranty  be  literally  com- 
plied with.  Angell  Fire  and  Life  Ins.,  sqption  142;  EIli» 
Law  of  Fire  Ins.,  p.  28;  Wood  Fire  Ins.,  sections  137,  214* 
While  a  warranty  relating  to  an  existing  fact  must  be  liter- 
ally true,  or  policy  docs  not  attach,  that  which  is  promissory 
in  its  nature  is  not  so  strictly  construed.  In  the  later  cases 
it  has  been  hold  sufficient  if  substantially  true  or  performed.. 
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Oady  V.  Imperial  Ins.  Go.y  4  Cliff.  203 ;  James  v.  Lycoming 
Ins.  Oo.j  4  Cliff.  272 ;  Grant  v.  Lexington  Fire  and  Life  Ins. 
Go.y  5  Ind.  23.  This  Indiana  case  holds  that  executory  stip- 
ulationS;  or  promissory  warranties^  require  strict  performance^ 
and  that  a  breach  thereof,  whether  the  thing  warranted  is 
material  or  not,  renders  the  policy  void  from  its  inception. 
This  was  applying  the  same  strictness  to  promissory  warranties 
as  is  applied  to  warranti(?s  in  relation  to  existing  facts. 

Warranties  can  not  be  deviated  from  in  the  smallest  partic- 
ular, whether  material  or  immaterial ;  but  the  insured  is  not 
answerable  on  account  of  represun  tat  ions,  unless  they  differ 
in  material  rospects  from  the  truth,  or  are  departed  from  in 
a  material  manner.  Xicoll  v.  American  Ins.  Co.,  3  Woodb. 
<fe  M.  529 ;  Mutual  Benefit  Life  Ins.  Co.  v.  Miller,  supra.  In 
the  case  at  bar,  according  to  the  foregoing  authorities,  the 
answer  to  the  11th  question  in  the  application  must  be  re- 
garded as  a  warranty  and  held  as  a  condition  precedent,  which, 
if  not  true,  makes  a  breach  of  the  warranty  and  renders  the 
ix)licy  invalid  from  the  bet]jinning,  the  fact  of  the  breach  being 
proven  and  admitted  by  apjx^Uee.  There  was  a  failure  in  the 
proof  of  the  performance  of  the  conditions  precedent,  and  the 
finding  was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  law.  The  court  below  erred  in  overruling  the 
motion  for  a  new  trial,  for  which  error  the  judgment  ought 
to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  for  further  proceedings. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 
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Corbin  v,  Ketcham,  Administratrix. 

Bill  op  Exceptions.— !riwe  Given  for  Filing  Beyond  Tei^m. — Errors, — Svh 
preme  Court. — Where  time  is  given  beyond  tlic  term  for  filing  a  bill  of 
exceptions,  until  a  day  named,  the  filing  of  the  bill  on  such  day  is  not 
within  the  time  limited,  and  such  bill  docs  not  become  a  part  of  the  rec- 
ord; and  where  the  errors  complained  of  are  shown  only  by  such  bill 
of  exceptions  so  filed,  they  are  not  apparent  in  the  record,  and  present 
no  question  for  the  decision  of  the  Supreme  Court. 

Same. — Motion  to  Strike  Oat  Bill  of  Except ionfi. — Where  it  is  claimed  that  a 
bill  of  exceptions  is  not  in  the  record,  a  formal  motion  to  strike  it  out 
is  unnecessary,  and,  if  made,  it  will  not  be  considered  or  passed  upon 
until  the  cause  is  finally  decided  by  the  Supreme  Court.  In  such  a  case 
all  that  is  necessary  is  a  statement  in  the  briefs  of  counsel  of  the 
grounds  upon  which  it  is  claimed  that  the  bill  is  not  in  the  record. 

From  the  Marshall  Circuit  Court. 

J.  D,  McLaren  and  D.  Turpie,  for  appellant. 
S.  Claypool  and  IF.  A.  Ketcham,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellant, in  a  complaint  of  one  paragraph,  to  which  the  ap- 
pellant answered  by  a  general  denial.  The  issues  joined  were 
tried  by  the  court,  and,  at  the  appellant's  request,  the  court 
made  a  special  finding  of  the  facts,  and  stated  its  conclusions 
of  law  thereon.  Over  the  appellant's  motion  for  a  new  trial, 
the  court  rendered  judgment  against  him,  in  appellee's  iavor, 
upon  the  special  finding  and  conclusions  of  law. 

In  this  court  the  appellant  has  assigned  the  following  errors  : 

1.  The  court  erred  in  its  conclusions  of  law  upon  the  facts 
specially  found ; 

2.  The  court  erred  in  overruling  his  motion  for  a  new 
trial;  and, 

3.  The  court  erred  in  rendering  judgment  for  appellee  in- 
stead of  for  appellant. 

The  appellee  has  filed  in  this  court  a  written  motion  to  strike 
out  from  the  record  of  this  cause  "  the  bill  of  exceptions,  for 
the  reason  that  the  same  was  not  filed  within  the  time  allowed 
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by  the  court,  and  the  Bame  is  not  properly  a  part  of  the 
record/' 

Appellant's  motion  for  a  new  trial  was  overruled  by  the 
court,  on  the  10th  day  of  July,  1880,  and  an  exception  was 
duly  saved  to  the  ruling,  and  the  appellant  was  allowed  "until 
the  second  day  of  the  next  terra  to  file  a  bill  of  exceptions." 
On  the  first  day  of  the  next  term,  to  wit,  Monday,  October 
4th,  1880,  the  parties  agreed  in  writing,  in  open  court,  "  that 
the  time  for  filing  a  bill  of  exceptions  in  this  case  shall  be  ex- 
tended until  the  4th  Saturday  of  the  present  term."  On  the 
day  last  named,  the  time  was  again  extended  by  agreement 
until  the  seventh  Tuesday  of  the  term ;  and  before  that  day, 
to  wit,  on  Friday,  November  Tith,  1880,  the  parties  appeared 
and  it  was  then  agreed  that  the  appellant  should  have  "  until 
the  second  Tuesday  of  the  December  term,  1880,  of  the  Mar- 
shall Circuit  Court,"  for  filing  a  bill  of  exceptions  in  this 
cause.  The  record  then  shows  that,  on  the  second  Tuesday 
of  the  December  term,  1880,  the  appellant  presented  to  the 
court  the  bill  of  exceptions  which  "  is  signed  by  the  court 
and  ordered  to  be  filed  and  made  a  part  of  the  record  herein." 

Under  the  decisions  of  this  court  the  appellee's  motion  to 
strike  out  the  bill  of  exceptions,  in  this  case,  is  well  taken, 
and  must  be  sustained.  In  Deflaven  v.  DeHaven,  46  Ind. 
296,  it  appeared  that  time  had  been  given  the  defendants  "  till 
next  term"  to  file  their  bill  of  exceptions.  The  court  there 
iiaid:  "The  record  shows,  as  we  have  seen,  that  time  was 
given  till  the  next  term  in  which  to  file  the  bill  of  exceptions 
containing  the  evidence,  and  that  it  was  not  filed  until  the 
sixth  dav  of  the  next  term.  *Till  the  next  term  of  the  court' 
did  not  include  the  time  durin«f  the  next  term,  nor  any  part 
of  it.  Newhy  v.  liof/ern,  40  Ind.  9.  Hence,  the  bill  of  ex- 
ceptions was  not  filed  within  the  time  given,  and  can  not  be 
regarded  as  in  the  record  for  any  purpose."  So,  in  Erb  v. 
Moaky  78  Ind.  569,  it  appeared  that  time  had  been  given  the 
aj)|)ellant  until  the  second  day  of  the  next  term  to  file  his  bill 
of  exceptions,  and  that  the  bill  was  signed  and  filed  on  the 
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second  day  of  the  next  term.  It  was  there  said:  "The  bill 
of  exceptions  was  filed  one  day  too  late,  and  can  not  be  con- 
sidered as  a  part  of  the  record/'  In  Toledo,  etc,,  R.  W.  Go.  v. 
Howes,  68  Ind.  458,  it  is  said :  "  It  is  settled  by  a  large  num- 
ber of  the  decisions  of  this  court,  that  where  time  is  given  be- 
yond theterm,  in  which  to  prejuire  and  file  a  bill  of  exceptions, 
the  record  must  affirmatively  show  that  it  was  not  only  signed 
but  filed  within  tlie  time  limited,  or  it  will  not  constitute  a 
part  of  the  record.     Busk.  Prae.  144,  and  cases  cited." 

In  the  case  at  bar,  the  bill  of  exceptions  was  not  filed  within 
the  time  limited  by  the  last  extension  of  time,  and,  therefore, 
it  does  not  constitute  a  part  of  the  record. 

It  is  not  shown  by  the  record  tliat  the  appellant  excepted 
to  the  court's  conclusions  of  law  upon  its  special  finding  of 
facts.  It  was  attempted  to  show  that  appellant  ex-cej)ted  at 
the  time  to  the  conclusions  of  law,  by  the  bill  of  exceptions, 
but  this  bill  was  filed  too  late,  and  is  not  a  part  of  the  record. 
It  follows  that  the  first  alleged  error  is  not  apparent  in  the 
record,  and  presents  no  question  for  our  decision. 

In  the  oral  and  written  arguments  of  appellant's  learned 
counsel,  it  is  earnestly  insisted  that  the  trial  court  erred  in 
refusing  to  allow  the  appellant  to  testifv  as  a  witness  in  his 
own  behalf,  and  in  the  admission  of  certain  incompetent  evi- 
dence. But  how  are  we  to  know  that  the  appellant  was  ex- 
cluded as  a  witness,  or  that  the  evidence  complained  of  was 
admitted  ?  Neither  of  these  matters  is  shown  to  be  true  bv 
any  bill  of  exceptions  properly  in  the  record,  or  by  any  order 
of  court;  and,  certainly,  their  truth  can  not  be  shown,  under 
the  law,  in  any  other  manner.  Appellant's  counsel  also  claim 
in  argument  that  the  court  erred  in  its  assessment  of  the 
amount  of  recovery,  and  tliat  the  damages  ass(  ssed  are  exces- 
sive. These  are  matters  which  can  not  properly  be  consid- 
ered by  this  court  in  the  absence  of  the  evidence,  and  the 
evidence  has  not  been  made  a  part  of  the  record.  If  the  court's 
special  findings  of  facts  are  correct,  and  they  can  not  be  ques- 
tioned here  without  the  evidence,  we  can  not  say  that  the  as- 
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sessment  of  the  amount  due  the  appellee  was  erroneous,  and 
the  damages  iissessed  were  a  part  of  the  conclusions  of  law, 
which  were  not  even  excepted  to  by  the  appellant,  so  far  as 
the  record  shows.  In  truth,  none  of  the  errors  complained 
of  in  argument,  by  the  appellant's  counsel,  are  apparent  in 
the  record  or  can  be  considered  by  this  court  in  the  absence 
of  the  bill  of  exceptions,  which  is  not  a  part  of  the  record. 

In  conclusion  we  may  properly  remark  that,  where  it  is 
claimed  that  a  bill  of  exceptions  is  not  in  the  record,  a  formal 
motion  to  strike  out  such  bill  is  wholly  unnecessary ;  and  if 
made  it  will  not  be  considered  or  passed  upon  until  the  cause 
is  finally  decided  by  the  court.  All  that  is  necessary,  in  such 
a  case,  is  a  statement  in  the  briefs  of  counsel  of  the  grounds 
upon  which  it  is  claimed  that  the  bill  is  not  properly  in  the 
record. 

The  judgment  is  affirmed,  with  costs. 


53g| 


No.  9341. 

.  87     141 

Miller  et  al.  v.  Shrineb.  li^^ 

.'87 

Supreme  Coxjrt.— IVo;*«Ti;rf.— i)e/6cte.— 0?r^iaran,--Where  a  transcript  for  |^ 
appeal  is  made  up  under  the  direction  of  the  appellant,  as  provided  in 
section  649,  R.  S.  1881,  the  appeal  can  not  be  dismissed  for  defects  in  it, 
but  they  may  be  cured  by  certiorari. 

New  TRixJj.—EmdeM;e.—BUl  of  Exceptions,— A.  motion  for  a  new  trial  for 
the  improper  admission  of  evidence,  not  specifying  it,  is  not  cured  by 
referring  for  specification  to  a  bill  of  exceptions  not  then  in  existence. 

Real  Eotate,  Action  to  Recover.— Cbm;)/atn/. — Potsession. — A  complaint 
for  the  possession  of  land,  which  does  not  aver  that  the  plaintiff  is  en- 
titled to  possession,  is  bad  on  demurrer. 

From  the  Union  Circuit  Court. 

T.  D.  Evans  and  J.  W.  Oonnaway,  for  appellants. 
J.  E.  Tucker  and  C,  L,  Seward,  for  appellee. 

BiCKNELL,  C.  C. — This  action  was  brought  by  the  appellee 
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against  the  appellants,  to  recover  the  possession  of  land.  A 
demurrer  to  the  complaint  was  overruled,  issues  were  joined 
upon  answer  and  reply,  and  upon  a  trial  by  the  court  there 
was  a  finding  for  the  plaintiff,  with  $30  damages.  The  de- 
fendants' motion  for  a  new  trial  was  overruled,  judgment  was 
rendered  upon  the  finding,  and  the  defendants  appealed.  The 
errors  assigned  are  overruling  the  demurrer  to  the  complaint^ 
and  overruling  the  motion  for  a  new  trial. 

The  appellee  moves  to  dismiss  the  appeal,  '^  because  the 
transcript  does  not  show  that  it  contains  copies  of  all  the 
papers  filed  and  entries  made  in  said  cause  in  the  court  below.'' 

Section  558  of  the  civil  code  of  1852  provides  that  the 
clerk,  on  the  request  of  the  appellant,  shall  furnish  a  tran- 
script of  the  record,  "  or  so  much  thereof  as  the  appellant,  in 
writing  directs,  certified  and  sealed,  to  which  shall  be  ap- 
pended the  written  directions  of  the  appellant  above  contem- 
plated, if  any." 

The  "  written  direction"  appended  to  the  transcript  in  this 
case  is  as  follows:  "  The  clerk  will  please  issue  a  transcript 
in  this  cause  of  all  the  entries  and  judgment,  from  the  filing 
of  the  amended  complaint  up  to  the  final  judgment  and  ap- 
peal, including  both  and  bill  of  exceptions."  The  clerk's 
certificate  states  that  "the  transcript  contains  complete  copies 
of  all  the  papers  and  entries  in  said  cause  as  asked  for  in 
praecipe." 

In  such  a  case  there  is  no  ground  for  a  motion  to  dismiss 
the  appeal;  the  transcript,  if  defective,  might  have  been  cor- 
rected by  certiorari.  Code  of  1852,  section  585;  Buskirk 
Prac.  303.     The  motion  to  dismiss  the  appeal  is  overruled. 

The  reasons  alleged  in  support  of  the  motion  for  a  new 
trial  are : 

1.  Because  the  amount  assessed  by  the  court  is  too  large. 

2.  Because  the  judgment  of  the  court  is  not  sustained  by 
sufficient  evidence. 

3.  Because  of  error  of  law  occurring  at  the  trial  in  the  ad- 
mission of  evidence,  the  record,  etc.,  herein  introduced,  as 
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fellows :  (There  is  no  statement  in  the  motion  indicating  what 
the  record  was,  nor  what  was  embraced  in  the  "  etc.") 

Somebody  has  inserted  in  the  record  at  tlie  end  of  the  third 
reason  for  a  new  trial,  after  the  words  as  follows,  the  follow- 
ing, to  wit:  "  As  shown  by  the  bill  of  exceptions  hereinafter 
set  forth ; "  but  the  motion  for  a  new  trial  was  overruled  on 
January  3d,  1881,  and  the  bill  of  exceptions  was  not  in  ex- 
istence until  January  31st,  1881,  and,  therefore,  could  not 
have  been  so  referred  to  in  the  motion  for  a  new  trial. 

The  bill  of  exceptions  does  not  contain  the  statement, "  This 
was  all  the  evidence  given  in  the  cause,"  nor  anything  equiv- 
alent thereto,  and  it  shows  that  it  does  not  contain  all  the  ev- 
idence. Therefore,  the  first  and  second  reasons  for  a  new  trial 
present  no  question  for  consideration.  Beineke  v.  WurgleVy 
77  Ind.  468. 

The  third  reason  for  a  new  trial  presents  no  question  for 
consideration,  because  it  does  not  specifically  point  out  the 
evidence  the  admission  of  which  is  objected  to.  Ball  v.  BaJfe, 
41  Ind.  221,  228. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  demurrer  to  the  complaint  ought  to  have  been  sustained. 
Section  595  of  the  code  of  1852,  which  is  the  same  as  section 
1054,  R.S.  1881,  declares  that  "The  plaintiff  in  his  com- 
plaint shall  state  that  he  is  entitled  to  the  possession  of 
the  premises,  particularly  describing  them,  the  interest  he 
claims  therein,  and  that  the  defendant  unlawfully  keeps  him 
out  of  possession."  Section  592  of  the  code  of  1852,  which 
is  the  same  as  section  1050,  R.  S.  of  1881,  declares  that  "Any 
person  having  a  valid  subsisting  interest  in  real  property, 
and  a  right  to  the  posseasion  thereof,  may  recover  the  same 
by  action,"  etc. 

A  complaint  under  these  statutes  must  aver  that  theplain- 
tiff  is  entitled  to  the  possession  of  the  land;  a  more  allegation 
of  ownership  in  fee  is  not  suffi(;ient.  2  R.  S.  1876,  p.  361, 
form  No.  19;  McOaman  v.  Cochran^  57  Ind.  166,  169. 

The  complaint  in  this  case  fails  to  state  that  the  plaintiff  is 
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entitled  to  the  possession  of  the  land,  and  is  therefore  insuf- 
ficient. The  court  erred  in  overruling  the  demurrer  thereto, 
and  for  this  error  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee,  and 
this  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


10,652. 

Powers  t\  State. 


Criminal  Law, — Record  of  Empanelling  Grand  Ju^n/.— Where  the  record 

87   144  shows  that  the  grand  jury  returned  the  indictment  into  open  court,  and 

137__636  ♦  ^j^g  indictment  itself  states  that  the  grand  jury  was  duly  empanelled, 

140   301  sworn  and  charged,  the  empanelling  of  the  grand  jury  is  sufficiently 

llLJ?i  shown. 

Same. — Change  of  Veniie, — Transcript, --'When  the  venue  is  changed  to  an- 
other county,  it  is  not  necessary  that  the  indictment  should  be  copied  at 
length  into  the  transcript  of  the  proceedings  sent  to  the  other  county. 

Same. — Filing  Papers. — Papers  are  filed  in  the  clerk^s  office  when  delivered 
to  the  clerk  for  that  purpose,  and  his  endorsement  oi  the  fact  is  merely 
evidence  of  it. 

Same. — Grand  Juror's  Qualifioaiiom, — Slatvie  Gnw^rued.— Section  2216,  R.  S. 
1881,  does  not  require  that  the  grand  jurors  returning  an  indictment  for 
87   H4l  ^  crime  committed  before  the  act  of  1881  took  eflfect  shall  have  the 

qualifications  required  by  the  law  in  force  at  the  date  of  the  ofience. 

Same.  —Evidence. — The  erroneous  admbsion  of  evidence  which  could  only 
benefit  the  defendant  can  not  avail  him  in  the  Supreme  Court. 

SkM.E.~  Admission. —  Witness. — Affidavit  for  Oontintuince. — On  a  former  trial 
the  prosecution,  to  avoid  a  continuance,  admitted  the  truth  of  certain 
facts  contained  in  an  affidavit  filed  for  that  purpose,  as  being  capable  of 
proof  by  an  absent  witness.     At  the  next  trial  the  witness  was  dead. 

Held,  that  the  affidavit  was  not  admissible  in  evidence  for  the  defendant. 

Same. —  Declarations. —  Murder. — ^The  declarations  of  the  deceased,  made 
after  the  injury  which  produced  death,  and  not  dying  declarations,  are 
not  evidence  for  the  defendant,  on  an  indictment  for  muixler. 

New  Trial. — Sill  of  Exceptions. — A  bill  of  exceptions  is  necessary  to  show 
the  truth  of  facts  assigned  as  causes  for  a  new  trial,  the  statement  of 


NOVEMBER  TERM,  1882.  146 

Powers  r.  State. 

them  in  the  motion,  or  in  affidavits  made  part  of  the  motion,  not  being 
snfficient. 

Briefs. — Pnutice  in  Supreme  Court. —  Inatrudvms, — A  brief  or  argument 
which  points  out  no  specific  objection  to  instructions  given  to  the  jury, 
but  asserts  generally  that  they  did  not  properly  inform  the  jur/  of  the 
law  of  the  case,  and  that  they  did  not  enlighten,  but  tended  to  mislead, 
is  not  sufficient,  and  the  Supreme  Court  will  not  consider  the  instructions 
criticised. 

Instructions. —  iVadice. — Exceptions  to  instructions  given  present  no 
question  in  the  Supreme  Court  as  to  a  failure  to  give  others  not  requested ; 
but  if  any  are  omitted  which  ought  to  be  given  there  should  be  a  re- 
quest for  them,  and,  if  refused,  an  exception  to  the  refusal. 

Same. — Evidence. — Where  the  record  does  not  contain  the  evidence,  an  in* 
struction  correctly  stating  abstract  legal  propositions  will  be  deemed 
applicable  to  the  case. 

Murder. — Manslaughter, — On  an  indictment  for  murder  in  the  first  degree, 
there  may  be  a  conviction  for  manslaughter  though  the  killing  was  not 
voluntary. 

Same. — Inslruetiona, — Jury. — An  instruction  in  a  criminal  case,  that  it  is 
the  duty  of  the  court  to  instruct  as  to  the  law,  but  the  jury  are  not  bound 
by  such  instructions,  is  not  erroneous. 

From  the  Hamilton  Circuit  Court. 

W.  R.  Myers,  D.  W.  Wood,  D.  Moss,  R.  R,  Stephenson,  W. 
R.  Pierse  and  V.  B.  Gerard,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  W.  A.  Kittinger,  Pros- 
ecuting Attorney,  for  the  State. 

ZoLLARS,  J. — Appellant  was  indicted  and  tried  on  a  charge 
of  murder  in  the  first  degree ;  was  found  guilty  of  manslaugh- 
ter, and  sentenced  to  seven  years  imprisonment  in  the  State's 
prison.  The  case  was  tried  in  the  Hamilton  Circuit  Court, 
on  a  change  of  venue  from  Madison  county.  After  verdict, 
and  a  motion  for  a  new  trial  overruled,  appellant  filed  a  mo- 
tion to  be  discharged  from  imprisonment,  for  the  reason  that 
the  Hamilton  Circuit  Court  did  not  have  jurisdiction  of  the 
person  of  the  defendant,  nor  of  the  crime  or  offence  charged 
against  him.  This  motion  was  overruled  and  appellant  ex- 
cepted. After  the  overruling  of  this  motion  he  filed  a  motion 
to  arrest  the  judgment,  upon  the  grounds  of  the  insufficiency 
Vol.  87.— 10 
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of  the  indictment,  want  of  jurisdiction  of  the  court,  and  for  the 
further  reason  that  it  does  not  appear  that  the  grand  jury  that 
found  the  indictment  had  legal  authority  to  enquire  into  the 
offence  charged.  This  motion  was  overruled,  and  he  excepted. 
These  rulings  arc  assigned  as  the  third  and  fourth  errors,  and 
are  the  first  in  order  discussed  by  his  counsel.  Under  these 
assignments  counsel  urge  a  number  of  objections,  which  may 
be  stated  as  follows : 

1st.  The  transcript  of  the  proceedings  in  the  Madisoa 
Circuit  Court,  deposited  in  the  clerk's  office  in  Hamilton 
county,  *^does  not  show  that  a  grand  jury  had  ever  been  em- 
panelled in  the  Madison  Circuit  Court." 

2d.  The  said  transcript  contained  no  copy  of  the  indictment. 

3d.  The  said  transcript  was  never  filed  in  the  Hamilton 
Circuit  Court. 

4th.  In  said  transcript  there  was  not  a  sufficient  certificate 
of  the  identity  of  the  original  indictment,  as  an  original  paper 
in  the  cause. 

6th.  "  It  does  not  appear  that  the  paper  claimed  or  certified 
by  the  clerk  of  Hamilton  county,  in  the  record,  was  ever  filed 
in  the  Hamilton  Circuit  Court." 

We  will  examine  these  objections  in  the  order  stated  above. 

Ist.  As  to  this,  we  think  counsel  are  mistaken.  It  is  re- 
cited in  the  transcript  that  on  the  11th  day  of  the  October 
term,  1881,  of  the  Madison  Circuit  Court,  "The  grand  jury- 
are  now  brought  into  court,  and,  being  severally  called,  all 
answered  to  their  names,  and  they  now  file  and  return  into- 
court  the  following  numbered  indictments.  *****  §2^ 
*  *  *  *  endorsed  by  *  *  *  the  foreman."  The  statement 
in  the  indictment  is:  "The  grand  jury  within  andfor  the 
county  of  Madison  and  State  of  Indiana,  duly  and  legally 
empanelled,  charged  and  sworn  to  enquire  into  all  felonies,'* 
etc.  With  the  presumptions  that  are  indulged  in  favor  of 
the  regularity  of  legal  proceedings,  the  foregoing  sufficiently 
shows  that  the  indictment  w^as  found  and  returned  by  a  legal 
and  duly  qualified  grand  jury.     Indeed,  the  exact  question 
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involved  has  been  directly  passed  upon  in  a  very  elaborate 
decision  by  this  court,  and  decided  adversely  to  the  position 
of  counsel,  Bailey  v.  State,  39  Ind.  438 ;  Alley  v.  Staie,  32 
Ind.  476.  See,  also,  HoUoway  v.  State,  53  Ind.  554 ;  Long 
V.  Staie,  46  Ind.  582 ;  Bell  v.  State,  42  Ind.  335. 

2d.  It  is  insisted  that  in  the  transcript  of  the  proceedings 
in  the  Madison  Circuit  Court  the  indictment  sliould  have 
been  copied  at  length,  in  order  that  the  Hamilton  Circuit 
Court  might  have  jurisdiction.  We  do  not  think  so.  The 
statute  requires  that  after  a  change  of  venue  is  granted  from 
the  county  the  clerk  must  make  a  transcript  of  the  proceed- 
ings and  orders  of  the  court,  and  having  sealed  up  the  same, 
with  the  original  papers,  deliver  them  to  the  sheriff,  who  must 
deposit  them  in  the  clerk's  office  of  the  county  to  which  the 
change  may  have  been  granted.  R.  S.  1881,  section  1771.  It 
has  been  held  a  number  of  times  by  this  court  that  the  trial 
must  be  had  upon  the  original  indictment,  and  hence  it  must 
accompany  the  transcript.  No  harm  could  be  done  by  copy- 
ing it  at  length  into  the  transcript,  but  this  is  not  required  by 
the  statute.  Leslie  v.  SUde,  83  Ind.  180;  Duncan  v.  State^  84 
Ind.  204. 

The  transcript  required  by  the  statute  is  a  transcript  of 
the  proceedings  as  contained  in  the  order-books.  Such  a 
transcript,  properly  certified,  together  with  the  original  papers^ 
must  be  deposited  in  the  clerk's  office  of  the  county  to  which 
the  change  may  be  ordered.  It  will  be  fotind  upon  examina- 
tion that  this  is  all  that  is  required  in  the  case  of  Fawceii  v. 
Stcde,  71  Ind.  590,  and  the  other  cases  cited  by  appellant. 

3d,  4th  and  5th.  These  objections  may  properly  be  con- 
sidered together.  After  setting  out  the  title  of  the  cause,  the 
record  states  that,  "on  the  9th  day  of  July,  1882,  the  sheriff" 
of  Madison  county,  Indiana,  delivered  to  the  clerk  of  the 
Hamilton  Circuit  Court,  the  following  transcript  and  indict- 
ment in  the  above  entitled  cause,  to  wit:'' 

Following  this  is  a  certified  transcript  of  the  proceedings 
in  the  Madison  Circuit  Court,  including  the  return  of  the  in- 
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dictment,  the  filing  of  an  affidavit  by  appellant  for  a  change 
of  venue,  the  granting  of  the  same,  with  an  order  to  the  clerk 
to  make  a  tranvscript  of  the  proceedings,  and  transmit  the 
same,  together  with  the  original  papers,  to  the  clerk  of  the 
Hamilton  Circuit  Court.  The  clerk  of  the  Madison  Circuit 
Court,  in  his  certificate  to  the  transcript,  states,  that  it  is  a 
complete  copy  of  the  record  in  the  cause,  and  that  the  papers 
accompanying  the  same  are  all  of  the  original  papers  filed  in  the 
cause.  In  the  record  in  this  court,  the  clerk  of  the  Hamil- 
ton Circuit  Court,  before  setting  out  the  indictment,  states, 
"And  said  indictment,  delivered  to  said  clerk  of  the  Hamil- 
ton Circuit  Court,  is  in  the  words  and  figures  as  follows,  to 
wit/^  To  this  indictment,  so  set  out,  the  appellant  filed  his 
plea  in  abatement,  and  afterwards  pleaded  not  guilty.  We 
think  the  record  shows  that  the  transcript  and  indictment 
were  properly  filed  in  the  clerk's  oflSce  of  Hamilton  county, 
and  that  the  indictment  is  properly  identified  as  the  original 
indictment.  The  statute  requires  that  the  transcript  and  the 
original  papers,  after  having  been  sealed  in  a  wrapper  or  en- 
velope, shall  be  delivered  to  the  sheriff  of  the  county,  who 
shall  deposit  them  in  the  clerk's  office  of  the  county  to  which 
the  change  has  been  ordered.  R.  S.  1881,  section  1771.  Care- 
ful practice  would  require  that  the  clerk  receiving  the  papers 
should  endorse  upon  them  the  date  of  the  filing ;  but  such  en- 
dorsement is  not  the  filing,  it  is  simply  evidence  of  such  filing. 
A  paper  is  filed  when  it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file.  Peterson  v.  Taylor,  15 
Ga.  483.  It  may  be  said,  too,  that  the  record  being  silent, it 
will  be  presumed  that  the  clerk  of  the  Hamilton  Circuit  Court 
did  his  whole  duty,  and  endorsed  upon  the  transcript  and 
papers  the  date  of  the  filing. 

Before  entering  his  plea  of  not  guilty  in  the  Hamilton  Cir- 
cuit Court  appellant  filed  a  plea  in  abatement.  To  this  plea 
the  court  sustained  a  demurrer.  Appellant  excepted,  and  has 
assigned  the  ruling  for  error.  The  question  raised  by  this  plea 
upon  which  appellant  relics  for  reversal  is  the  disqualifica- 
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tion  of  one  of  the  grand  jurors.  The  plea  states  that  the 
crime  charged  was  counnittc'd  on  the  9th  day  of  July,  1881, 
that  the  indictment  was  returned  on  the  21st  day  of  October, 
1881,  and  that  one  of  the  grand  jurors  was  not  a  freeholder. 
It  is  contended  that  as  the  crime  was  committed  before  the 
act  of  1881,  defining  crimes,  went  into  force,  the  qualifications 
of  the  grand  jurors  must  be  determined  by  the  laws  in  force 
when  the  crime  was  committed,  although  the  indictment  was 
found  and  returned  after  the  act  of  1881  became  the  law.  In 
this  we  think  counsel  are  in  error.  The  repealing  clause  in 
the  act  of  1881  saves  prosecutions  pending  or  offences  com- 
mitted under  former  laws,  and  provides  that  such  prosecu- 
tions and  offences  shall  be  continued  and  prosecuted  to  a  final 
determination,  as  if  the  act  had  not  been  passed.  R.  S.  1881, 
sec.  2216.  This  does  not  require  that  the  qualifications  of  the 
grand  jurors,  who  may  have  returned  the  indictment  after  the 
laws  of  1881  went  into  cflFect,  shall  be  determined  by  the  laws 
in  force  when  the  crime  may  have  been  committed.  McCal- 
merit  v.  State,  77  Ind.  250. 

The  act  of  1881,  fixing  the  qualifications  of  grand  jurors, 
however,  was  in  force  from  and  after  the  15th  day  of  April, 
1881.  Acts  1881,  p.  557;  R.  S.  1881,  section  1385,  et  seq. 
This  act  is  different  fpora  the  act  of  1875.  2  R.  S.  1876,  p. 
417.  Under  the  later  act  the  requirement  is  that  the  grand 
juror  shall  be  either  a  freeholder  or  householder.  In  the  case 
under  consideration,  the  record  being  silent  upon  the  subject, 
it  will  be  presumed  that  the  grand  juror  named  in  the  plea 
was  a  householder,  and  hence  had  the  necessary  qualifications. 
It  follows,  therefore,  that  there  was  no  error  in  sustaining 
the  demurrer  to  the  plea  in  abatement. 

The  first  error  assigned,  but  last  discussed  by  counsel  for  ap- 
pellant, is  the  overruling  of  the  motion  for  a  new  trial.  Upon 
the  trial,  before  appellant  had  stated  his  defence  to  the  jury, 
or  offered  any  evidence,  the  court,  over  his  objection,  allowed 
the  State  to  prove  that  upon  his  preliminary  examination,  in 
August,  1881,  before  a  justice  of  the  peace,  appellant,  under 
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oath,  testified  that  he  did  not  tlirow  the  stone  that  struck 
William  Hougham,  the  deceased,  and  did  not  know  who  did 
throw  it.  Counsel  maintain  that  in  the  admi.s^ion  of  this  tes- 
timony the  court  committed  an  error.  The  indictment  charges 
the  killing  of  said  Hougham,  and,  in  different  counts,  charged 
that  it  was  done  with  a  stone.  In  one,  at  least,  the  charge  is 
that  appellant  threw  the  stone  tliat  produced  the  death  of  said 
Hougham.  The  evidence  is  not  in  the  record,  except  such 
portions  as  were  objected  to.  From  the  record  before  us  we 
are  unable  to  understand  how  the  evidence  under  considera- 
tion could  have  worked  injury  to  appellant.  If  it  proved  or 
tended  to  prove  anything,  it  was  the  innocence  of  appellant. 
He  got  the  benefit  of  his  declarations  in  his  favor,  without 
undergoing  the  ordeal  of  a  cross-examination.  There  is  no 
error  in  the  admission  of  this  testimony,  which  would  justify 
a  reversal  of  the  judgment.  R.  S.  1881,  sec.  1891 ;  Binnsv. 
State,  66  Ind.  428;  Rothrock  v.  Perkinson,  61  Ind.  39. 

The  fourth  reason  for  a  new  trial  argued  by  counsel  is  the 
alleged  error  of  the  court  in  not  allowing  appellant  to  read  in 
evidence  an  affidavit  to  impeach  the  State's  witness,  Moore. 
This  witness  testified  that  he  was  within  four  feet  of  appellant 
when  he  threw  the  stone.  Upon  cross-examination  appellant 
asked  the  witness,  "Did  you  not  state  to  Lewis  Hayes,  on  the 
6th  of  August,  1881,  *  *  *  'William  Hougham  is  going  to 
die,  and  if  I  stay  here  they  will  send  me  to  the  penitentiary 
for  hitting  Hougham  on  the  head  with  a  rock.  I  am  going 
to  leave  the  country?'  "  To  this  the  witness  answered,  "I 
never  had  any  such  conversation  with  Hayes."  Appellant 
then,  for  the  purpose  of  impeaching  the  witness,  offered  in 
evidence  his  own  affidavit,  used  upon  a  former  trial  of  the 
cause  in  Madison  countv.  This  was  an  affidavit  made  on  the 
4th  day  of  November,  1881,  and  filed  in  the  Madison  Circuit 
Court,  for  the  purpose  of  procuring  a  continuance,  on  account 
of  the  absence  of  a  Avitnoss,  Lewis  Hayes.  In  this  affidavit 
appellant  stated  that  he  could  prove  by  said  Hayes  that  in  a 
conversation  on  the  6th  day  of  August,  1881,  the  witness 
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Moore  stated  to  said  Hayes  as  follows :  '^  Bill  Hougfaam  is 
going  to  die,  and  if  I  stay  here  they  will  send  me  to  the  peni- 
tentiary for  hitting  Hougham  on  the  head  with  a  rook.  I  am 
going  to  leave  the  country."  For  the  purpose  of  avoiding  a 
continuance  the  attorneys  for  the  State  in  the  Madison  Cir- 
cuit Court  admitted,  "  under  the  form  of  the  law  governing 
such  cases,  that  the  witness  would  testify,  if  he  were  present, 
as  stated  in  the  affidavit.''  Upon  this  admission  the  cause 
was  tried  in  the  Madison  Circuit  Court;  appellant  was  con- 
victed, and  appealed  to  this  court,  where  the  judgment  was 
reversed,  and  the  admission  bv  counsel  for  the  State  was  held 
to  be  an  admission  of  the  truth  of  the  facts  stated  in  the  affi- 
davit.    Powers  V.  Statey  80  Ind.  77. 

It  was  after  this  reversal  that  the  venue  was  changed  to  the 
Hamilton  Circuit  Court.  In  connection  with  the  affidavit  ap- 
pellant offi?red  to  prove  that  since  the  former  trial  said  Hayes 
died.  This  affidavit  was  made  for  a  continuance  upon  the  first 
trial.  For  the  purpose  of  avoiding  that  continuance  the  ad- 
mission was  made.  The  affidavit  served  its  purpose,  and  we 
know  of  no  rule  upon  which  its  admission  as  evidence  upon 
a  subsequent  trial  can  be  claimed,  and  think  the  court  did 
right  in  excluding  it.  State  v.  Felter,  32  Iowa,  49 ;  McKinney 
V.  Town  of  ScUem,  77  Ind.  213 ;  Wheat  v.  Ragsdale,  27  Ind. 
191 ;  Hays  v.  Hyndsy  28  Ind.  531. 

During  the  trial  appellant  offijred  to  prove,  that,  on  the 
morning  after  the  injury,  Hougliam,  the  injured  person,  said 
to  appellant,  in  the  presence  of  the  witness,  that  appellant  did 
not  hit  him  with  a  rock  on  the  night  before,  but  that  another 
party  did,  etc.  This  was  excluded ;  appellant  excepted,  and 
made  th6  ruling  one  of  the  causes  for  a  new  trial.  This  rul- 
ing is  brought  to  our  attention  in  counsel's  brief,  but  no  au- 
thorities are  citod.  Clearly  the  court  committed  no  error  in 
•excluding  the  offered  testimony.  Binns  v.  State,  57  Ind.  46; 
Wheeler  v.  State,  14  Ind.  573. 

We  are  asked  to  consider  the  sixth,  eighth,  eleventh,  twelfth 
and  thirteenth  grounds  for  a  new  trial  as  stated  in  the  motion. 
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The  sixth  is,  that  the  court  below  erred  in  allowing  too 
much  latitude  to  one  of  the  counsel  for  the  State  in  his  ar- 
gument to  the  jury. 

The  eighth  is,  substantially,  that  the  trial  court  erred  in 
refusing  to  allow  appellant  to  prove  that  during  his  sixteen 
months  imprisonment  he  made  no  effort  to  escape,  etc. 

The  substance  of  the  eleventh  is,  that  the  court,  although 
requested  to  charge  in  writing,  gave  to  the  jury  oral  instruc- 
tions. 

The  twelfth  is,  that  the  court  erred  in  reading  to  the  jury 
the  statute  defining  "  homicide,'^  and  in  permitting  the  jury 
to  take  the  statutes  with  them  into  the  jury-room. 

The  thirteenth  is,  that  the  jury,  during  their  deliberations 
in  the  jury  room,  read  and  examined  the  statutes  and  notes 
therein  contained.  Upon  the  same  paper  with  the  motion 
for  a  new  trial,  and  as  a  part  of  the  motion,  there  is  an  affi- 
davit, by  appellant,  that  the  matters  and  facts  set  forth  in  the 
sixth,  eighth,  eleventh,  twelfth  and  thirteenth  grounds  are 
true.  The  motion  for  a  new  trial  is  incorporated  into  the 
bill  of  exceptions.  Although  unnecessary,  this  brings  the 
motion  into  the  record ;  but  the  truth  of  the  matters  stated  in 
the  several  grounds  is  not  established  by  the  affidavit.  Ev- 
ery thing  stated  in  the  sixth,  eighth,  eleventh,  twelfth  and 
thirteenth  reasons  in  the  motion  were  within  the  knowledge 
of  the  judge  presiding  at  the  trial,  and  whether  the  matter* 
therein  stated  are  true,  or  actually  occurred,  must  be  stated 
in  the  bill  of  exceptions  over  the  signature  of  the  judge; 
otherwise  this  court  can  not  know  of  the  truth  or  felsity  of 
such  statements.  Choed  v.  State,  85  Ind.  209.  As  the  bill  of 
exceptions  in  this  case  contains  nothing  but  the  motion  for 
a  new  trial,  by  which  we  can  know  of  the  truth  of  the  matters 
stated  in  the  sixth,  eighth,  eleventh,  twelfth  and  thirteenth 
reasons,  it  follows  that  we  can  not  consider  any  of  the  ques- 
tions sought  to  be  raised  and  preserved  by  said  reasons  to 
stated  in  the  motion. 

The  ninth  reason  in  the  motion  for  a  new  trial  discussed 
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by  counsel  is,  that  the  court  erred  in  its  instructions  to  the 
jury.  The  substance  of  the  argument  of  appellant's  counsel 
is,  that  the  instructions  as  given  were  wrong  without  giving 
more;  that,  taken  together,  they  failed  to  properly  inform 
the  jury  upon  the  law  of  involuntary  manslaughter ;  that,  so 
far  as  they  related  to  this  subject,  they  did  not  enlighten,  but 
misled  the  jury.  These  general  statements  are  made  in  re- 
lation to  the  instructions  as  a  whole.  They  do  not  meet  the 
requirements  of  a  brief.  In  what  the  instructions  fell  short, 
or  in  what  way  they  misled  the  jury,  is  not  stated.  We  can 
not  search  through  the  record  for  error,  on  general  statements 
that  error  is  contained  in  it.  Errors  not  specifically  pointed 
out  with  some  kind  of  argument  are  deemed  waived.  Milli^ 
kan  V.  StcUe,  ex  rel.,  70  Ind.  283,  and  cases  cited;  Mei^rick  v. 
Ledie,  62  Ind.  459;  Wimaim  v.  Nesbit,  65  Ind.  171 ;  Bray 
V.  Franklin  L.  Ins.  Co,,  68  Ind.  6. 

If  instructions  are  not  as  full  as  desired,  or  do  not  cover 
all  of  the  points  in  the  case,  the  party  desiring  further  instruc- 
tions must  ask  for  them,  and  submit  such  as  he  desires  given. 
Appellant's  counsel  argue  that  under  section  1823,  R.  S. 
1881,  it  was  the  duty  of  the  court,  without  suggestion  or 
asking,  to  properly  instruct  the  jury  upon  every  point  in  the 
case.  The  position  seems  to  be  that  if,  by  oversight,  mistake 
or  accident,  any  point  is  omitted  by  the  court  in  its  instruc- 
tions,* the  omission  is  fatal,  whether  the  attention  of  the  court 
may  have  been  called  to  the  matter  or  not.  In  other  words, 
that  the  party  and  his  counsel,  knowing  that  the  court  is  omit- 
ting to  instruct  the  jury  upon  some  point  in  the  esse,  may 
remain  quiet,  and,  without  asking  for  further  instructions, 
procure  a  reversal  of  the  judgment  on  account  of  such 
omissions.  Such  a  practice  would  be  wrong  in  thepry  and 
mischievous  in  results.  Sections  103  and  113  of  the  criminal 
code  of  1852  (2  R.  S.  1876,  pp.  400  and  402),  taken  together, 
are  the  same  in  their  requirements  as  the  act  of  1881.  The 
uniform  ruling  under  these  sections  has  been  that  a  party  de- 
siring further  instructions  must  ask  for  them.     Hodge  v.  Staie^ 
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85  Ind.  561 ;  Burgett  v.  Burgett,  43  Ind.  78 ;  Jones  v.  Hatha- 
way,  77  Ind.  14 ;  Rollins  v.  State,  62  Ind.  46 ;  Blacketer  v. 
House,  67  Ind.  414;  Bissot  v.  &xite,  53  Ind.  408;  Fisher  v. 
State,  77  Ind.  42 ;  ^rfa/?i«  v.  Stale,  65  Ind.  565. 

It  may  be  added,  further,  that  excepting  to  the  instructions 
given,  and  assigning  the  giving  of  the  same  as  error,  would 
not  save  the  question  of  the  omission  to  give  others. 

Specific  objections  are  made  to  the  seventh  instruction  given 
by  the  court.  This  instruction  is  as  follows :  "  Manslaughter 
is  the  unlawful  killing  of  a  human  being  without  malice,  ex- 
press or  implied,  either  voluntarily,  upon  a  sudden  heat,  or 
involuntarily,  but  in  the  commission  of  some  unlawful  act. 
And  if  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did  the  killing  unlawfully  and  voluntarily, 
but  in  a  sudden  heat  or  transport  of  passion,  or^  involuntarily 
in  the  commission  of  an  unlawful  act,  and  without  malice,  ex- 
press or  implied,  then  the  offence  would  be  manslaughter,  and 
you  should  so  find  him  guilty." 

The  only  objection  urged  against  this  instruction  is  stated 
by  counsel  as  follows :  "  The  court  instructs  the  jury  that  there 
is  but  one  crime  of  manslaughter,  and  gives  the  jury  as  the 
definition  of  that  crime  the  language  of  the  statute  constitut- 
ing both  crimes,  voluntary  and  involuntary.  These  crimes  are 
distinct,  and  not  one,  as  treated  by  the  court."  Counsel  do 
not  inform  us  how  the  alleged  omission  worked  injury  to  ap- 
pellant. We  are  not  told  what  benefit  would  have  resulted 
to  him  had  the  court  told  the  jury  more  explicitly  that  vol- 
untary and  involuntary  manslaughter  are  distinct  ofifenoes. 
Whether  the  evidence  showed  appellant  to  be  guilty  of  the 
offence  of  voluntary  or  involuntary  manslaughter  we  can  not 
tell,  as  fhe  evidence  is  not  in  the  record.  We  think  that  the 
instruction,  as  an  abstract  proposition,  states  the  law  correctly, 
and  in  the  absence  of  the  evidence  we  must  presume  that  it 
states  the  law  applicable  to  the  case  made.  Schoonover  v.  Ir- 
tvin,  58  Ind.  287. 

The  tenth  reason  for  a  new  trial  discussed  by  counsel  is  the 
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alleged  error  in  refusiug  to  give  to  the  jury  an  instruction 
asked  by  appellant.  This  instruction  is  as  follows :  '^  Invol* 
untary  manslaughter  is  when  any  person  shall  unlawfully  kill 
any  human  being  without  malice,  express  or  implied,  invol- 
untarily, but  in  the  commission  of  some  unlawful  act,  and  if 
you  believe  the  defendant  guilty  of  involuntary  manslaughter 
in  this  ease,  you  should  find  him  not  guilty  under  this  indict- 
ment for  murder,  as  involuntary  manslaughter  is  not  included 
in  the  crime  charged  in  the  indictment/' 

In  the  absence  of  the  evidence,  we  must  presume  that  the 
eourt  below  properly  refused  to  give  this  instruction.  It  may 
have  been  refused  because  not  applicable  to  the  evidence ;  or  it 
may  have  been  refused  because  not  asked  in  the  proper  man- 
ner. Freeze  v.  DePuyy  67  Ind.  188;  SioiU  v.  Stout,  77  Ind. 
-537 ;  McGalmeni  v.  Staie,  77  Ind.  250. 

Preceding  the  instructions,  in  the  bill  of  exceptions,  is  a 
statement  that  upon  the  trial  there  was  some  evidence  tending 
to  show  that  the  killing  mentioned  in  the  indictment  was  one 
of  involuntary  manslaughter.  This  statement,  which  is  a  con- 
clusion of  law  and  fact,  can  not  take  the  place  of  the  evidence 
required  by  the  statute  in  order  to  present  an  error  on  appeal. 
R.  8. 1881,  section  1848.  But,  aside  from  this,  we  think  that 
the  instruction  was  properly  refused,  as  not  stating  the  law 
correctly.  The  statute  provides  that,  upon  an  indictment  for 
an  offence  consisting  of  different  degrees,  the  defendant  may 
be  acquitted  of  the  higher  charged,  and  found  guilty  of  any 
degree  inferior  thereto ;  and  that  in  all  other  cases  the  defend- 
ant may  be  found  guilty  of  any  offence,  the  commission  of 
which  18  necessarily  included  in  that  with  which  he  is  charged 
in  the  indictment.     R.  S.  1881,  sections  1834  and  1835. 

It  has  been  held  by  this  court  a  number  of  times,  that  upon 
an  indictment  for  murder  in  the  first  or  second  degree  the  de- 
fendant niay  be  convicted  of  manslaughter.  Whether  the 
manslaughter  be  voluntary  or  involuntary  can  make  no  differ- 
ence in  the  application  of  the  rule.  Carriole  v.  State,  18  Ind. 
409;  Ihikes  v.  State,  11  Ind.  557;  Moon  v.  State,  3  Ind.  438. 
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It  is  further  argued  that  the  court  below  erred  in  giving  to 
the  jury  the  eleventh  instruction.  In  that  instruction  the  court 
told  the  jury  that  while  it  was  the  duty  of  the  court  to  instruct 
them  as  to  the  law  bearing  upon  the  case,  they  were  not  bound 
by  the  instruction. 

We  see  no  error  in  this  instruction.  The  law  makes  it  the 
duty  of  the  court  to  instruct  the  jury  upon  the  subject,  and 
the  constitution  gives  to  the  jury  the  right  to  determine  the 
law  in  a  criminal  case.  R.  S.  1881,  sections  64  and  1823; 
Fotoler  v.  State,  85  Ind.  538. 

After  a  patient  examination  of  all  the  questions  discussed 
by  counsel,  we  think  that  there  is  no  error  in  the  record  for 
which  the  judgment  should  be  reversed. 

The  judgment  is  therefore  affirmed. 
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Execution. — Exemption, — Replevin. — Householder. — Burden  of  Proof. — In  an* 
action  of  replevin  by  a  resident  householder  to  recover  property  levied 
upon,  on  the  ground  that  the  same  was  exempt  from  execution,  th& 
burthen  is  upon  the  plaintiff,  and  in  order  to  warrant  a  recovery  it  must 
be  shown  that  the  judgment  upon  which  the  writ  issued  was  rendered 
upon  a  contract,  express  or  implied,  and  that  the  plaintiff  owned  the 
property. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellant. 

Best,  C. — The  appellee,  a  constable,  levied  upon  certain 
personal  property  with  an  execution  issued  upon  a  judgment 
rendered  against  the  appellant,  and  the  latter  brought  thi» 
action  to  recover  the  same  upon  the  ground  that  the  property 
was  exempt  from  execution.  An  issue  was  formed,  a  trial 
had,  a  finding  made,  and,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  for  the  appellee. 
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The  ruling  up  .n  the  motion  for  a  new  trial  is  assigned  as 
error.  The  ground  of  the  motion  was  that  the  finding  was 
contrary  to  the  evidence.  The  evidence  consisted  of  the  fol- 
lowing agreed  statement  of  facts,  viz.:  "That,  on  the  16th 
day  of  April,  1881,  Christina  Record  and  others  recovered 
judgment  before  Esq.  Nathan  Pettit  against  the  plaintiff,  Jane 
Thompson,  in  the  sum  of  forty-two  and  ^5^  dollars  principal 
and  interest,  and  costs  of  suit  taxed  at  —  dollars ;  that,  on  the 
2Dth  day  of  April,  1881,  upon  the  order  of  the  plaintiff  in  said 
last  named  cause,  an  execution  was  duly  issued  upon  said 
judgment,  and  delivered  by  said  justice  of  the  peace  to  the 
defendant  herein,  Benjamin  F.  Ross,  who  was  a  constable  of 
said  county  *  *  *  *  .  that  in  pursuance  of  the  com- 
mands in  said  writ  of  execution,  and  as  such  constable,  he 
proceeded  to  and  did  levy  said  writ  upon  the  personal  prop- 
erty described  in  the  complaint  herein,  when  said  plaintiff, 
Jane  Thompson,  demanded  her  exemption  of  six  hundred  dol- 
lars under  the  statute,  and  presented  her  schedule  as  required 
by  the  statute  in  such  cases.  Whereupon  said  Ross  refused 
to  accept  said  schedule,  and  refused  to  allow  her  the  exemp- 
tion as  demanded  by  her,  but  took  said  property  in  posses- 
sion under  and  by  virtue  of  said  levy  and  writ,  when  said 
plaintiff  brought  this  action  in  replevin  for  the  property  so 
levied  upon.''  The  agreement  then  proceeds  to  state  such 
facts  as  show,  &s  appellant  contends,  that  she  was  a  resident 
householder  at  the  time  the  levy  and  claim  for  exemption 
were  made,  but  makes  no  statement  as  to  the  ownership  of  the 
property  or  the  nature  of  the  liability  upon  which  the  judg- 
ment was  rendered. 

This  evidence  was  not  sufficient,  in  our  opinion,  to  warrant 
a  finding  for  the  appellant.  The  statute  provides  that  "An 
amount  of  projx^rty  not  exceeding  in  value  $600,  owned  by 
any  resident  householder,  shall  not  be  liable  to  sale  on  execu- 
tion or  any  other  final  process  from  a  court,  for  any  debt 
growing  out  of  or  founded  upon  a  contract,  express  or  implied." 
R.  8. 1881,  sec.  703.     This  is  the  only  statute  which  authorizes 
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an  exemption,  and  this  one  only  authorizes  it  on  final  process 
for  any  debt  growing  out  of  or  founded  upon  a  contract,  ex- 
press or  implied.     State  v.  Melogtie,  9  Ind.  196 ;  Keller  v.  Mo-  . 
Mohan,  77  Ind.  62. 

The  burthen  of  the  issue  was  upon  the  appellant,  and,  in 
order  to  entitle  her  to  recover,  it  was  not  only  necessary  to- 
prove  that  she  was  a  resident  householder,  but  that  the  judg- 
ment upon  which  the  execution  issued  was  rendered  for  a  debt 
growing  out  of  or  founded  upon  a  contract,  express  or  im- 
plied. The  evidence  was  silent  upon  this  question,  and  it 
was,  therefore,  insufficient  to  warrant  a  finding  for  the  appel- 
lant, though  she  was  a  resident  householder. 

Again,  the  evidence  does  not  show  that  the  appellant  owned 
the  property  in  question,  and,  in  the  absence  of  such  showings 
the  finding  was  right.  For  these  reasons  we  think  the  mo- 
tion for  a  new  trial  was  properly  overruled,  and  that  the  judg- 
ment must  be  affirmed.  There  is  no  brief  on  file  for  the  ap- 
pellee, and  we  are  not  informed  as  to  the  ground  upon  which 
the  court  below  based  its  finding. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 
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^  Shbrfpf^  Sale. — Publication  q^  Notice  in  Sunday  Newspaper. — Injunction,-^ 
—     The  publication  of  notice  of  a  sheriff's  sale  in  a  Sunday  newspaper  is 

void,  being  forbidden  by  statute,  R.  S.  1881,  section  2000,  and  the  salo 

may  be  prevented  by  injunction. 

From  the  Superior  Court  of  Tippecanoe  County. 

W.  F,  Severson,  for  appellant. 
J.  L.  Miller,  for  appellees. 
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Elliott,  J. — The  appeIIaDt\s  complaint  seeks  an  injunc- 
tion to  prevent  the  sale  of  real  CvState  upon  execution,  and  as- 
serts a  right  to  this  relief  upon  the  ground  that  the  notice  of 
the  sale  was  published  in  a  Sunday  paper. 

The  validity  of  what  is  commonly  called  the  Sunday  law 
is  no  longer  an  open  question ;  its  validity  was  affirmed  in  an 
early  case,  and  this  holding  has  been  again  and  again  ap- 
proved.    Johna  V.  State,  78  Ind.  332 ;  S.  C,  41  Am.  R.  577. 

The  case  is  governed  by  our  statute ;  for,  as  we  have  a  stat- 
ute upon  this  subject,  the  common  law  docs  not  prevail.  The 
question,  therefore,  is,  whether  the  act  is  one  ikirly  within  the 
operation  of  our  Sunday  law. 

The  sheriff  is  charged  with  the  duty  of  giving  due  notice 
of  sales,  and  the  performance  of  any  ordinary  act  connected 
with  one's  business  or  profession  is  usually  considered  an 
act  of  common  labor.  It  would  certainly  not  be  proper  for 
the  sheriff  to  keep  open  his  office  on  Sunday  for  the  transac- 
tion of  ordinary  business :  nor  to  make  sales  on  executions  on 

if  ' 

that  day ;  nor  to  go  about  the  country  making  levies  on  prop- 
erty. Extraordinary  acts,  or  acts  outside  of  the  usual  and 
ordinary  course  of  the  business  of  his  office,  may  be  done, 
because  such  acts  can  not  be  justly  regarded  as  done  in  the 
discharge  of  the  duties  of  his  vocation.  Advertising  sales 
can  not  be  said  to  be  an  extraordinary  act,  or  one  not 
within  the  usual  vocation  of  the  sheriff;  on  the  contrary, 
it  is  one  of  the  principal  duties  of  his  ordinary  business.  It 
would  be  strangely  inconsistent  to  allow,  a  sworn  officer  of  the 
law  to  do  an  act  within  the  line  of  his  ordinary  official  duties 
on  Sunday,  and  yet  punish  a  cigar  seller  or  a  vender  of  goods 
for  transacting  his  business  on  that  day.  It  is  clear  on  prin- 
ciple that  the  sheriff  can  not  transact  on  Sunday  the  ordinary 
business  of  his  office,  but  authorities  are  not  wanting.  In 
Smith  V.  WilcoXy  24  N.  Y.  353,  it  was  held  that  a  contract  for 
the  publication  of  an  advertisement  in  a  Sunday  newspaper 
was  void  under  the  provisions  of  a  statute  not  unlike  ours, 
and  many  cases  are  cited  sustaining  the  holding.     The  court, 
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in  the  course  of  the  opinion,  said :  "  The  plaintiffs  necessarily, 
in  the  performance  of  their  agreement  by  the  publication  of 
the  advertisement,  violated  the  letter  as  well  as  the  spirit  of 
the  act  prohibiting  the  exposure  of  merchandise  for  sale  on 
Sunday,  and  no  action  will  lie  upon  such  contract.  In  a 
sense  it  was  a  contract  by  the  plaintiffs  for  the  performance  of 
servile  work  on  the  Sabbath.  They  agreed  to  publish  and 
circulate  the  advertisement  of  the  defendants  on  Sunday  by 
delivering  a  copy  to  each  of  their  customers  who  should  buy 
of  them  a  copy  of  their  paper ;  and  incidentally  they  agreed 
to  expose  for  sale  and  sell  on  that  day  their  paper  containing 
the  advertisement.  This  was  servile  work  in  the  same  sense 
that  the  service  of  the  attorney's  clerk  was,  or  that  of  a  sales- 
man in  a  dry  goods  store  would  be.'' 

The  publisher  of  a  Sunday  paper  undertakes  to  circulate 
his  paper  on  that  day  to  subscribers  and  customers,  and,  as 
the  publishing  of  such  a  paper  is  his  vocation,  it  necessarily 
follows  that  he  engages  in  it  when  he  circulates  the  paper 
owned  by  him.  It  would  be  a  perversion  of  all  principle  to 
permit  a  sheriff  to  aid  in  the  violation  of  a  statute  by  employ- 
ing the  violator  to  publish  legal  notices,  for  we  should  then 
have  the  singular  anomaly  of  the  chief  ministerial  officer  of 
the  county  encouraging  the  violation  of  a  law  which  it  is  his 
sworn  duty  to  enforce.  More  directly  in  point  than  the  case 
just  commented  on  is  that  oi  Scammon  v.  City  of  Chicago,  40 
111.  146.  In  that  case  it  was  held  that  a  legal  notice  pub- 
lished in  a  Sunday  newspaper  was  void,  the  court  saying  of 
the  notice  and  publication  that  "  To  permit  it  to  be  givea  on 
Sunday  is  against  the  spirit  and  policy  of  our  law.  A  large 
and  most  respectable  portion  of  the  community  consider  it 
immoral  to  issue  Sunday  newspapers,  and,  if  these  notices 
should  be  published  in  such  papers  only,  property  holders  en- 
tertaining these  opinions  would  have  little  chance  of  learning 
of  the  assessment.''  In  the  case  of  Shaw  v.  Dodge,  5  N.  H.  462, 
the  court  said :  "  It  is  not  doubted,  that  the  serving  of  civil 
process  falls  within  the  prohibition,  is  unlawful,  and  can  not  be 


NOVEMBER  TERM,  1882.  161 

Shaw  V.  Williams  et  oL 

justified,  if  done  on  the  Lord's  Day."  In  Butler  v.  Kelsey,  16 
Johns.  177^  it  was  held  that  a  writ  of  enquiry  of  damages  can 
not  be  executed  on  Sunday.  Tlie  case  of  Stetm^s  Appeal,  64 
Pa.  St.  447^  decides  that  an  order  given  to  the  sheriff  on  Sun- 
day is  illegal.  Our  own  case  of  Kiger  v.  Goals,  18  Ind.  153, 
holds  that  the  delivery  of  an  award  on  Sunday  is  not  invalid ; 
but  that  case  is  expressly  put  upon  the  ground  that  such  an 
act  is  not  within  the  ordinary  vocation  of  the  arbitrator,  and 
the  decision  is,  therefore,  not  in  point  in  a  case  where  the  act 
clearly  appears  to  be  within  the  ordinary  line  of  one's  duty 
or  profession.  An  officer  has  no  more  right  than  a  private 
citizen  to  do  an  act  iu  violation  of  law,  and  an  ordinary  offi- 
cial act  which  can  be  done  qpon  one  day  as  well  as  another, 
without  endangering  the  rights  of  any  person,  is  an  act  in 
violation  of  our  Sunday  law.  The  fact  that  the  sheriff  directed 
the  publication  of  the  notice  does  not  make  the  act  of  pub- 
lishing it  a  lawful  one.  An  act  done  in  violation  of  a  statute 
can  not  be  made  lawful  by  the  direction  of  an  officer,  and  it 
would  be  a  solecism  to  affirm  that  an  act  done  in  violation  of 
law  constitutes  a  legal  notice. 

The  printing  of  a  newspaper  is  not  all  that  is  done  by  its 
owner;  that  is, indeed,  work  that  may  be  done  on  a  day  other 
than  Sunday ;  but  the  circulation  of  the  paper,  its  delivery  to 
subscribers,  its  sale  to  newsboys  or  castomors,  are  things  that 
are  necessarily  done  on  Sunday.  The  circulation  is  the  most 
important  part  of  the  whole  work  of  conducting  the  paper, 
for  it  secures  readers  for  the  advertisements,  and  profits,  or, 
at  least,  compensation  to  the  owner  of  the  paper.  The  chief 
consideration  in  a  contract  for  the  publication  of  a  legal  ad- 
vertisement is  that  the  paper  in  which  it  is  published  shall 
be  generally  circulated  and  readers  secured.  The  owner  of 
a  Sunday  paper  is  pursuing  his  ordinary  vocation  when  he  is 
engaged  in  circulating  his  paper,  and  he  who  engages  in  his 
ordinary  vocation  on  that  day  transgresses  the  law.  Many 
cases  declare  that  an  act  of  ordinary  business  performed  on 
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Sunday  is  unlawful.  Among  the  cases  enforcing  and  illus* 
trating  this  principle  are,  Link  v.  ClemmenSy  7  Blackf.  479  p 
Pate  V.  Wright,  30  Ind.  476 ;  McCarthy  v.  State,  56  Ind.  203  ^ 
Mueller  v.  State,  76  Ind.  310  (40  Am.  R.  245) ;  Rogers  v. 
Western  Union  Tel.  Co.,  78  Ind.  169;  8.  C.,41  Am.  R.  558. 

A  single  case  is  cited  by  appellee,  and  that  we  do  not  re- 
gard as  authority,  for  it  is  the  decision  of  a  nisi  prius  court^ 
is  not  sustained  by  the  adjudged  cases,  and  the  reasoning  of 
the  judge  by  whom  the  decision  was  made  is  unsatisfactory 
and  inconclusive. 

Judgment  reversed. 


No.  9536. 

Crans  et  al.  v.  The  Board  of  Commissioners  of  Ham- 
ilton County  et  al. 

• 

JtTDOMENT. — Lien  of, — JU(d  Estate  and  Chattels  Real, — Agreement  <^  Eeeord, — 
All  final  judgments  in  the  Supreme  and  circuit  courts,  and  courts  of 
common  pleas,  under  section  527  of  the  civil  code  of  1852  (section  608, 
B.  S.  1881),  were  a  lien  upon  real  estate  and  chattels  real,  liable  to  exe- 
cution, in  the  county  where  the  judgment  was  rendered,  for  the  space  of 
ten  years  after  the  rendition  thereof,  exclusive  of  the  time  during  which 
the  party  was  restrained  from  proceeding  thereon,  "by  agreement  of 
the  parties  entered  of  record." 

Vendor's  Equitable  Lien. —  Unpaid  Parchase- Money. —  Waiver. — The  ven- 
dor's equitable  lien  on  real  estate  sold,  as  security  for  the  payment  of 
unpaid  purchase-money,  is  regarded  as  waived,  abandoned  or  lost,  when  it 
appears  that  the  veryjor  has  secured  such  payment  in  some  other  manner. 

From  the  Hamilton  Circuit  Court. 

A.  C.  Harris,  W.  H.  Calkins  and  F.  M.  Trissal,  for  ap- 
pellants. 

A.  F.  Shirts,  O.  Shirts,  W.  R.  Fertig,  J.  Stafford  and  ^— 
Boyd,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellants  Ellen  and 
James  T.  Crans,  against  the  appellees,  ninety  in  number,  for 
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the  enforcement  of  an  alleged  vendor's  lien  on  certain  real 
estate  in  HamHton  county.  Afterwards,  the  appellants  Oli- 
ver I.  Conner  and  Elizabeth  Boxley,  on  their  own  motion, 
were  made  parties  plaintiffs  in  the  action,  and  joined  with  the 
original  plaintiffs  in  their  complaint.  The  appellees  de- 
murred to  the  complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which  de- 
murrers were  sustained  by  the  court.  The  appellants  ex- 
cepted to  this  ruling,  and,  failing  to  amend  or  plead  further, 
judgment  was  rendered  against  them  for  appellees'  costs. 

The  only  error  assigned  by  appellants  is  the  decision  of  the 
court  in  sustaining  the  demurrers  to  their  complaint.  The 
appellants  alleged,  in  substance,  in  their  complaint,  that  on 
the  12th  day  of  March,  1855,  William  Conner  died  intestate, 
owning  large  tracts  of  land  in  Hamilton  county,  and  leaving 
as  his  heirs  at  law  a  widow  and  several  named  children,  and 
among  them  the  appellant  Ellen,  then  an  infant  aged  ten 
years,  who  afterwards,  in  1870,  intermarried  with  her  co- 
appellant  James  T.  Crans;  that,  in  1856,  some  of  the  heirs 
of  William  Conner,  deceased,  commenced  a  suit  against  the 
appellant  Ellen,  and  others  of  said  heirs,  in  the  court  of 
common  pleas  of  Hamilton  county,  for  the  partition  of  the 
real  estate  which  had  descended  to  them  at  the  death  of  such 
decedent;  that  such  proceedings  were  had  in  such  suit  as 
that  commissioners  were  appointed  to  make  such  partition, 
who,  on  August  7th,  1856,  made  a  report  to  the  court  of  such 
partition,  which  was  confirmed  by  the  court;  that,  in  such 
report,  certain  lands  were  assigned  in  severalty  to  the  appel- 
lants, and  that  certain  other  lands  described  in  the  complaint, 
near  Xoblesville,  and  two  lots  adjoining  such  town,  were  set 
off  to  Alexander  H.  Conner  in  severalty;  that  the  commis- 
sioners found  that  the  lands  and  lots  so  set  off  to  Alexander 
H.  Conner  were  more  valuable  than  the  lands  set  off  to  ap- 
pellant Ellen,  and  **for  the  purpose*  of  securing  unto  her  the 
balance  of  the  purchaso-moncy  owing  her  for  hor  intorost  in 
the  lands  and  lots  so  set  off  to  Alcxan<ler  U.  Conner  in  sev- 
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eralty,  report  that  he  should  pay  said  Ellen  said  difference, 
viz.,  $400,  nine  years  after  date  ;^'  that  Alexander  H.  Conner, 
in  open  court,  asked  that  this  report  of  the  commissioners  be 
confirmed,  which  the  court  did,  and  rendered  judgment  that 
he  should  pay  the  said  Ellen,  then  called  Margaret  E.,  the 
said  sum  of  $400,  in  nine  years  after  that  date,  with  three 
per  cent,  interest  until  due;  and  that  the  said  judgment  in 
fevor  of  said  Ellen,  and  the  interest  thereon,  were  still  due  and 
unpaid.  It  was  alleged  that  the  appellant  Ellen  had  a  ven- 
dor's lien  on  the  lands  and  lots  set  off  to  Alexander  H.  Con- 
ner in  severalty,  to  secure  the  payment  of  her  said  judgment 
against  him,  and  interest  thereon,  and  that  the  appellees  were 
the  present  owners  and  in  possession  of  such  lands  and  lots 
and  parcels  thereof,  claiming  through  and  under  Alexander 
H.  Conner  by  virtue  of  divers  mesne  conveyances;  that  each 
of  the  appellees  acquired  and  purchased  his  parcel  of  such 
lands  and  lots,  with  notice  of  the  lien  of  appellant  Ellen 
thereon ;  and  that,  for  many  years  past,  Alexander  H.  Con- 
ner had  been  a  non-resident  of  the  State  of  Indiana,  was  in- 
solvent, and  had  no  property  subject  to  execution  in  this 
State.    Wherefore,  etc. 

The  appellants  Oliver  I.  Conner  and  Elizabeth  Boxley 
alleged  in  their  complaint  substantially  the  same  facts  as 
were  stated  in  the  complaint  of  the  original  plaintiffs,  dif- 
fering therefrom  chiefly  in  this,  that  the  said  Oliver  I.  Con- 
ner and  Elizabeth  Boxley  each  alleged  that,  in  the  same  par- 
tition suit  of  the  real  estate  of  William  Conner,  deceased,  it 
was  adjudged  that  Alexander  H.  Conner  should  pay  them  the 
sum  of  $300,  in  nine  years  after  that  date,  with  three  per 
cent,  interest;  and  they  claimed  as  a  security  for  the  payment 
of  their  respective  judgments  and  interest,  which  they  averred 
to  be  due  and  unpaid,  a  v^endor's  Hen  on  the  lands  and  lots, 
so  set  off  as  aforesaid  in  severalty  to  Alexander  H.  Conner, 
which  lien  they  severally  sought  to  enforce. 

In  the  record  of  the  partition  suit,  set  out  in  the  complaints, 
the  report  of  the  commissioners  appointed  by  the  court  to 
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make  the  partition,  aiuong  other  matters,  contained  the  fol- 
lowing statement:  "And  we  do  further  find  and  show  to  the 
court  now  hero  that  said  lands  could  not  be  equally  divided 
amongst  the  said  heirs,  in  value,  without  injury  to  all,  and 
we  have  proposed  that  the  following  sums  of  money  be  paid 
by  each  of  said  heirs  as  follows,  to  wit :  ******* 
"  That  the  said  Alexander  H.  Conner  pay  to  the  said  heirs 
(Oliver,  Herbert  and  Elizabeth  Conner)  $300,  nine  years 
from  date,  with  three  per  cent,  interest,  and  that  he  pay  to 
Ellen  Conner  $400,  nine  years  after  date,  with  three  per 
cent,  interest/' 

It  appears,  also,  that  when  the  commissioners  presented  to 
the  court  their  report  of  their  proceedings  in  the  partition  suit 
the  parties  appeared  and  filed  "the  following  agreement  and 
consent  to  the  foregoing  award  of  partition : 

"  Richard  J.  Conner  et  al. 

vs. 
Elisha  H.  Conner  et  al, 

"  We,  the  undersigned,  agree  to  the  partition  made  by  the 
commissioners  in  this  case,  and  ask  the  court  to  confirm  the 
same,  and  the  payments  in  sai<J  report  required/' 

This  agreement  was  signed,  among  others,  by  Alexander 
H.  Conner,  bv  the  guardian  of  Margaret  Ellen  Conner,  and 
by  the  guardian  of  Oliver,  Herbert  and  Elizabeth  Conner. 
Upon  the  commissioners'  report,  and  the  written  agreement 
and  consent  of  the  parties  in  relation  thereto,  the  court  ren- 
dered final  judgment,  confirming  the  partition  made ;  that  the 
said  Alexander  H.  Conner  pay  to  said  Oliver,  Herbert  and 
Elizabeth  Conner  the  sum  of  $300,  and  that  he  pay  to  Ellen 
Conner  the  sum  of  $400,  "nine  years afler this  date"  (August 
7th,  1856),  with  three  per  cent.  interest- 
In  Applerjate  v.  EdwardSyify  Tnd.  329,  the  proceedings  and 
judgments  in  the  partition  suit,  which  are  set  out  in  the  ap- 
pellants' complaints  in  the  case  at  bar,  were  considered  at  some 
length  by  this  court.  It  was  there  said  :  "A  proceeding  for 
the  partition  of  lands  is  a  proceeding  in  rem,  and  ordinarily 
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no  personal  judgment  can  be  rendered,  except  for  costs.  The 
commissioners  appointed  to  make  partition  found  that  a  just 
and  equitable  partition,  in  value,  could  not  be  made  without 
injury  to  all.  The  parties,  therefore,  agreed  that  the  com- 
missioners might  equalize  the  partition,  by  requiring  those 
who  had  received  more  than  their  just  and  equitable  share  to 
pay  to  such  as  had  received  less  than  their  equitable  share 
certain  sums  of  money.  The  commissioners  agreed  upon  the 
sums  to  be  paid.  All  the  parties  then  signed  a  written  agree- 
ment, consenting  to  the  partition,  and  that  judgments  should 
be  rendered  for  the  sums  named  against  the  persons  required 
to  pay,  and  in  favor  of  those  who  were  to  receive.  The  court 
thereupon,  with  the  consent  and  by  the  express  agreement  of 
all  the  parties  in  interest,  all  of  whom  were  before  the  court, 
rendered  the  judgments.  *  *  *  *  We  are  of  opinion  that 
the  court,  under  the  facts  and  circumstances  stated,  possessed 
the  power  to  render  a  judgment  against  the  persons  consent- 
ing thereto.     We  think  the  judgment  rendered  was  not  void.*' 

In  section  527  of  the  civil  code  of  1852,  in  force  at  the  time 
(sec.  608,  R.  S.  1^81),  it  w-as  provided  that  all  final  judgments 
in  the  Supreme  and  circuit  courts,  and  courts  of  common  pleas^ 
should  be  a  lien  upon  real  estate  and  chattels  real,  liable  to 
execution,  in  the  county  where  the  judgment  was  rendered,  for 
the  space  of  ten  years  after  the  rendition  thereof,  exclusive 
of  the  time  during  which  the  party  may  be  restrained  from 
proceeding  thereon,  "by  agreement  of  the  parties  entered  of 
record.*'  Under  this  section  of  the  code,  it  was  held  by  this 
court,  in  the  case  last  cited,  that,  inasmuch  as  the  parties  were 
restrained  from  proceeding  on  tlie  judgments  in  the  partition 
suit  now  under  consideration,  for  nine  years  from  the  date 
thereof,  by  agreement  entered  of  record,  the  lien  of  such  judg- 
ment's would  continue  for  the  space  of  nineteen  years  from 
their  date,  or  until  the  7th  day  of  August^  1875.  This  much 
the  appellees'  counsel  concede,  as  we  understand  them. 

This  suit,  however,  was  not  commenced  until  the  8th  day 
of  November,  1880,  or  more  than  five  years  after  the  expira- 
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tion  of  the  statutory  lien  of  the  appellants'  judgments.  The 
appellants'  counsel  earnestly  insist  that  the  consideration  of 
the  judgments  against  Alexander  H.  Conner  is  the  purchase- 
money  for  the  appellants*  interests  in  the  lands  and  lots  set 
ofiF  to  said  Conner,  in  severalty,  in  the  partition  suit,  and  in 
this,  we  think,  counsel  are  right.  But  counsel  als«  claim  that 
appellants  have  a  vendor's  lien  on  such  lands  and  lots  for  the 
amount  of  such  purchase-money,  which  lien  has  not,  in  any 
manner,  been  waived  or  lost.  This  latter  position  of  counsel, 
we  think,  is  clearly  erroneous. 

It  is  settled  law,  we  think,  that  the  vendor's  equitable  lien 
on  the  real  estate  sold,  as  security  for  the  payment  of  the  un- 
paid purchase-money,  will  be  regarded  as  waived,  abandoned 
or  lost  when  it  is  shown  that  such  payment  has  been  secured 
in  some  other  manner.  Thus,  in  2  Sugden  Vendors,  8th  Am. 
ed.,  p.  384,  it  is  said :  '^  If  a  vendor  take  a  distinct"  and  in- 
dependent security  for  the  purchase-money,  his  lien  on  the 
estate  is  gone;  such  a  security  is  evidence  that  he  did  not 
trust  to  the  estate  as  a  pledge  for  his  money."  This  doctrine 
has  been  recognized  and  act^'d  upon  in  many  decisions  of  this 
court.  Dibblee  v.  Mitchell,  15  Ind.  435;  Yaryan  v.  Shriner, 
26  Ind.  364 ;  Wilson  v.  IlaiUer,  30  Ind.  466 ;  Haskell  v.  ScoU, 
66  Ind.  564;  Fouch  v.  Wilson,  60  Ind.  64  (28  Am.  R.  661); 
Martin  v.  Cauble,  72  Ind.  67 ;  Richards  v.  McPhefson,  74 
Ind.  168. 

In  the  case  at  bar,  the  record  shows,  in  legal  effect,  that  the 
guardians  of  the  appellants,  who  were  infants  at  the  time,  sold 
their  wards'  interests  in. certain  lands  and  lots  to  Alexander 
H.  Conner  for  certain  sums  of  money;  that  these  sales  were 
approved  and  confirmed  by  the  proper  court;  that,  to  secure 
the  payment  of  such  sums  of  money,  the  court  at  the  time, 
with  the  agreement  and  consent  of  the  appellants'  guardians 
and  of  Alexander  H.  Conner,  rendered  judgments  for  such 
sums  of  money  in  favor  of  the  appellants  and  against  said 
Oonner;  that  these  judgments  became  a  first  lien  on  all  the 
lands  and  lots  of  Alexander  H.  Conner  in  Hamilton  county; 


168  SUPREME  COURT  OF  INDIANA, 

Boone  et  al.  v.  Armstrong. 

and  that  these  liens  continued  in  full  force,  under  the  law,  for 
the  space  of  nineteen  years.  These  facts  show  clearly  and 
conclusively,  as  it  seems  to  us,  that  the  appellants  as  vendors^ 
by  and  through  their  guardians,  with  the  sanction  and  ap- 
proval of  the  proper  court,  took  distinct  and  independent  se- 
curities for  the  unpaid  purchase-money,  by  procuring  judg- 
ments therefor  to  be  entered  by  the  court  in  their  favor  and 
against  the  vendee,  and  that  they,  and  each  of  them,  thereby 
waived  and  abandoned  their  vendors'  liens.  The  law  is,  that 
when  the  vendor's  equitable  lien  has  been  fairly  waived  or 
abandoned  it  is  lost  forever.  Matt'ix  v.  Weand,  19  Ind.  151 ; 
Fouch  v.  Wilson^  supra. 

The  demurrers  to  the  complaints  were  correctly  sustained^ 

The  judgment  is  affirmed,  with  costs. 


S  i«  No.  10,073. 

139    496  ' 

jI^  ^%  Boone  et  al.  v.  Armstrong. 

Mortgage. — Execution. — Sale  on  Persanxd  Judgment  for  Mortgage  DebL — Va- 
eating  Sale. — A  sale  of  mortgaged  real  estate  on  execution  upon  a  per- 
sonal judgment  taken  on  the  mortgage  debt  is  void,  and  may  be  so  de- 
clared %t  the  suit  of  the  mortgagee,  who  had  taken  the  judgment,  caused 
the  sale,  and  bid  off  the  property. 

Same. — Govenants  of  Warranty. — Estoppel. — ^The  covenants  of  warranty  in  a 
mortgage  estop  the  mortgagor  from  denying  the  title  which  the  mort- 
gage purports  to  incumber. 

From  the  Lawrence  Circuit  Court. 

W.  R.  Gardiner,  S.  H,  Taylor,  M.  F,  Dunn  and  (r.  H.  DunUy 
Jr.,  for  appellants. 

A,  G.  Voria,  S.  D.  Luckett,  W,  H.  Martin,  G.  W.  Friedley 
and  E,  D,  Pearson,  for  appellee. 

Woods,  C.  J. — Complaint  by  the  appellee  to  set  aside  and 
annul  an  entry  of  satisfaction  of  a  judgment  against  the  ap- 
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pellants^  on  the  ground  that  the  satisfaction  was  accomplished 
by  the  sale  upon  execution  of  real  estate  which  had  been 
mortgaged  by  one  of  the  appeilants  to  secure  the  debt  for 
which  the  judgment  was  taken. 

The  court  overruled  a  demurrer,  for  want  of  facts,  to  the 
complaint;  excepting  to  this  ruling,  the  appellants  answered 
to  the  pffect  that  the  appellee,  who  was  the  judgment  plain- 
tiff and  the  mortgagee,  caused  the  execution  to  be  issued  and 
levied  upon  the  mortgaged  land  as  the  property  of  both  ap- 
pellants, and  at  the  sheriff's  sale  bid  the  property  off,  and, 
having  afterward  accepted  the  sheriff's  deed,  caused  it  to  be 
recorded,  and  by  virtue  of  it  claimed  title  and  sought  by  suit 
to  recover  the  possession  of  the  appellants. 

The  court  sustained  a  demurrer,  for  want  of  &cts,  to  this 
plea.  The  appellants  insist  that  the  complaint  is  bad,  and 
that  if  the  same  be  good  the  answer  is  sufficient. 

While  it  is  alleged  in  the  answer  that  Jane  Boone,  who 
alone  executed  the  mortgage,  in  fact  owned  only  an  estate  for 
life  in  the  land  mortgaged,  and  that  the  appellee  caused  his 
execution  to  be  levied  upon  the  land  as  the  property  of  both 
defendants,  it  is  not  alleged  that  the  appellant  Virgil  Boone 
in  fact  had  any  interest  in  the  property ;  indeed,  the  appel- 
lant Jane  is  estopped  by  the  covenants  of  her  mortgage  from 
asserting  that  she  did  not  own  the  CvState  which  the  mortgage 
purports  to  encumber.     Plowman  v.  Shidler,  36  Ind.  484. 

The  question  is  the  same,  therefore,  upon  the  answer  as 
upon  the  complaint,  and  is,  whether  or  not  a  sale  of  mortgaged 
premises  upon  an  execution  upon  a  personal  judgment  taken 
upon  the  mortgage  debt  is  void,  and  may  be  set  aside  at  the 
instance  of  the  judgment  plaintiff  though  made  under  his  di- 
rection and  thouijjh  he  was  himself  the  purchaser. 

The  statutory  provision  on  the  subject  is,  that  "  Whenever 
an  execution  shall  issue  upon  a  judgment  recovered  for  a  debt 
secured  by  mortgage  of  real  property,  the  plaintiff  shall 
endorse  thereon  a  brief  description  of  the  mortgaged  premises^ 
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and  the  equity  of  redemption  shall  in  no  case  be  sold  on  such 
execution/'     2  G.  &  H.  297,  section  640. 

Counsel  for  the  appellants  argue  with  some  force,  that 
this  provision  was  designed  for  the  benefit  of  the  mortgagee, 
and  therefore  can  be  waived  by  him,  and  that,  upon  the  facts 
stated,  the  appellee  must  be  held  to  have  waived  it.  A  dif- 
ferent view  was  declared  in  LinviUe  v.  Bdl^  47  Ind.  54^,  where 
the  following  language  of  Bronson,  J.,  in  Ddaplaine  v.  HUchr 
cocky  6  Hill  N  Y.  14,  is  quoted  with  approval:  "It  (the  ex- 
ecution) was  valid  process  for  the  sale  of  either  goods  or  lands, 
with  the  exception  of  the  mortgaged  lands;  but  as  to  these, 
the  execution  was  no  better  than  a  piece  of  blank  paper/' 

Counsel  have  cited  a  provision  in  the  Revised  Statutes  of 
1843,  pp.  462-3,  and  refer  to  Johnston  v.  Watson,  7  Blackf.  174, 
as  a  decision,  made  under  that  law,  which  upholds  such  a  sale* 
The  decision, however, contains  no  reference  to  the  statute;  it 
cites  Murphy  v.  Elliott,  6  Blackf.  482,  as  decisive  of  the  ques- 
tion, and  must,  therefore,  be  presumed  to  be  upon  fects  which 
occurred  before  the  laws  of  1843  t(iok  effect.  Hcimberger  v. 
Boyd,  18  Ind.  420,  is  also  cited  by  counsel,  but  it  simply  de- 
cides that  the  equity  of  redemption  in  a  mortgaged  chattel,  as 
well  as  of  mortgaged  real  estate,  may  be  sold  on  execution ; 
but  the  execution  in  the  case  was  not  for  the  debt  secured  by 
the  mortgage,  and,  consequently,  the  decision  or  opinion  can 
have  no  bearing  on  the  present  question. 

The  conclusion  established  that  the  sale  was  a  nullity,  it 
follows  that  the  satisfaction  of  the  judgment  shown  by  there- 
turn  upon  the  writ  should  be  expunged,  and  the  plaintifi^  re- 
stored to  his  proper  remedies,  except  that  the  costs  of  the 
illegal  sale  should  not  fell  upon  the  appellants.  KerchevcUv. 
Lamar,  68  Ind.  442 ;  Hughes  v.  Streeter,  24  111.  648. 

Judgment  affirmed. 
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No.  8958. 

The  State,  ex  bbl.  Sleeth  et  al.,  t\  Gordon  et  al, 

Quo  Warranto. — Time  as  a  Bar. — Corporation, — Statute  of  Limitation. — Af- 
ter a  user  of  corporate  franchises  for  fifteen  years,  quo  warmnto  agninst 
the  persons  acting  as  a  corporation  will  not  be  entertained,  in  this  State. 
Such  a  proceeding  may,  however,  be  limited  in  particular  cases  to  a 
shorter  period,  where  requiring  a  longer  time  would  be  unreasonable 
or  unconscionable  on  account  of  tiie  laches  on  the  part  of  the  relator. 

fiAJCS. — Turnpike  Company. — Where  a  turnpike  company  had  used  the  fran- 
chises of  such  a  corporation  for  nineteen  years,  under  defective  articles 
of  incorporation,  viz. :  failing  to  set  forth  line  of  route  or  to  describe  it, 
etc.,  a  prosecution  by  quo  warranto  against  the  persons  in  possession  of 
such  corporate  franchises,  to  show  by  what  right  they  are  held,  is  barred 
by  lapse  of  time. 

From  the  Shelby  Circuit  Court. 

r.  jB.  Adams,  L.  T.  Micliener,  N.  B,  Bcf^man  and  R.  W. 
Wiles,  for  appellants. 

B.  F.  Love,  E.  P.  Ferris,  H,  G.  Mon^ison  and  J.  8.  Ferris, 
for  appellees. 

NiBTiACK,  J. — This  was  an  information  in  the  name  of  the 
State,  in  the  nature  of  a  quo  warranio,  on  the  relation  of  An- 
drew R.  Sleeth,  William  B.  Fox,  Hiram  Bass  and  James 
Kobbins,  against  L(M)nidas  Gordon,  I>^andor  Kennedy,  Joseph 
Little,  Michael  Hinds,  Loretta  Cory,  I«iac  N.  Wilson,  Wil- 
liam Gordon  and  William  Kaster,  charging,  and  giving  the 
court  to  understand  and  to  be  informed,  that  the  defendants 
were  and  for  a  long  time  had  been  unlawfully  exercising  the 
powers  of,  and  acting  as,  a  corporation  in  the  county  of  Shelby, 
under  the  name  and  style  of  The  Shelby ville  and  Morristown 
Turnpike  Company,  pretending  to  have  been  organized  in 
that  name  according  to  and  under  the  provisions  of  an  act 
of  the  General  Assembly  of  this  State  entitled  "An  act  au- 
thorizing the  construction  of  plank,  njaeadamized  and  gravel 
roads,"  approved  May  12th,  1852 ;  that  the  defendants,  claim- 
ing to  be  such  a  corporation,  were  exercising  control  over, 
and  had  been  and  were  demanding,  as  well  as  collecting,  tolls 
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for  travel  on  and  upon  a  turnpike  road  situate  in  said  county 
of  Shelby,  and  were  contracting  and  being  contracted  with  as 
such  corporation,  when  in  truth  and  in  fact  there  was  and  had 
been  no  such  corporation,  because  the  persons  who  attempted 
to  organize  themselves  into  a  corporation  under  the  name  and 
style  herein  above  stated,  for  the  purpose  of  constructing  and 
owning  a  gravel  road,  amongst  whom  were,  the  relators  above 
named  and  the  defendants,  did  not  unite  in  any  articles  of 
association,  setting  forth  the  line  of  route  and  the  places  to 
and  from  which  it  was  proposed  to  construct  the  road,  and 
did  not  file  a  copy  of  any  articles  of  association  in  the  re- 
corder's office  of  Shelby  county,  that  county  being  the  one 
through  which  the  proposed  road  was  (o  pass;  also,  because 
in  the  pretended  articles  of  association  in  which  such  persons 
did  unite,  the  line  of  route  and  the  places  to  and  from  which 
it  was  proposed  to  construct  the  road  were  not  described,  and 
a  copy  thereof  was  not  filed  in  the  said  recorder's  office  of 
Shelby  county,  through  which  said  road  was  to  pass,  which 
last  named  pretended  articles  of  association  were  entered  into 
on  the  21st  day  of  February,  1861  ;  that  the  defendants  were  0 

claiming  and  exercising  the  rights  of  a  corporation  under  and  ' 

by  virtue  of  such  pretended  articles  of  association,  and  under 
no  other  authority,  when  in  truth  and  in  fact  no  corporation 
was  legally  formed  by  virtue  of  said  so  called  articles  of  asso- 
ciation ;  that  the  relators  were  the  owners  and  holders  of  stock 
in  the  pretended  corporation,  known  as  The  Shelby ville  and 
Morristown  Turnpike  Company,  and  as  such  were  liable  for 
the  acts  done  by,  and  contracts  made  in  the  name  of,  such 
pretended  corporation.  Wherefore  the  complaint  prayed  that 
the  defendants  miglit  be  required  to  show  by  what  authority 
they  were  exercising  the  powers  of  a  corporation,  and,  also, 
demanded  a  judgment  of  ouster,  and  all  other  proper  relief, 
2R.  S.  187G,  p.  298,  sec.  749. 

The  defendants  demurred  to  the  complaint,  alleging,  FiraL 
That  the  relators  had  no  legal  capacity  to  prosecute  this  ac- 
tion. Second.  That  the  complaint  did  not  state  facts  sufficient  to 
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constitute  a  cause  of  action  ;  and  the  court  sustained  their  de- 
murrer. The  relators  declining  to  plead  further,  final  judg- 
ment was  rendered  upon  demurrer  for  the  defendants.  This 
appeal,  consequently,  brings  before  us  only  the  question  of  the 
sufficiency  of  the  information. 

It  is  argued,  in  the  first  place,  that  the  facts  averred  did 
not  show  the  relators  to  have  such  an  interest  in  the  subject- 
matter  of  the  action  as  entitled  them  to  file  an  information 
in  this  ease ;  that,  having  participated  in  the  organization  of 
the  so  called  pretended  corporation,  and  having  become  stock- 
holders therein,  the  relators  are  now  estopped  from  complain- 
ing that  no  such  corporation  was  in  fact  organized;  that, 
having  participated  in  the  acts  and  things  necessary  to  form 
and  to  continue  the  organization  in  existence  as  a  corporation 
de  facto,  up  to  the  present  time,  the  relators  are  not  now  en- 
titled to  a  judgment  of  oustc^r  against  those  specially  in  charge 
of  the  organization  as  a  mere  precaution  against  some  mis- 
management in  the  future. 

This  argument,  in  connection  with  others  of  a  kindred 
character,  involves  an  enquiry  which  might  become  one  of 
very  considerable  interest  in  a  proceeding  like  this,  but  the 
conclusion  we  have  reached  in  this  case,  in  some  other  re- 
spects, renders  it  unnecessary  that  we  shall  make  a  formal 
ruling  upon  any  of  the  objections  urged  against  the  authority 
of  the  relators  to  prosecute  this  or  any  similar  action. 

It  is  argued,  in  the  next  place,  that,  waiving  all  other  ob- 
jections which  might  be  urged,  the  relators  are  barred  from 
the  prosecution  of  this  information  by  lapse  of  time.  This 
objection  also  involves  an  enquiry  which  might  be  made  to 
take  a  very  wide  range,  and  raises  a  questioij  upon  which  it 
is  difficult  to  formulate  any  well  defined  rule,  inferable  from 
the  decided  cases. 

This  difficulty  is  greatly  promoted  by  the  fact  that  very 
nearly  all  the  objections  to  the  sufficiency  of  the  informations 
to  which  our  attention  has  been  directed  were  made  upon  mo- 
tions for  leave  to  file  an  information,  the  granting  or  with- 
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holding  of  such  a  motion  being  usually  treated  as  a  matter 
resting  in  the  sound  discretion  .of  the  court,  a  practice  which 
docs  not  prevail  in  this  State  where  a  demurrer  affords  the 
first  opportunity  of  raising  the  question  of  the  sufficiency  of 
an  information-. 

High,  in  his  work  on  Extraordinary  Legal  Remedies,  in 
reference  to  proceedings  like  the  one  under  review,  at  sec- 
tion 659,  says:  "Long  acquiescence  on  the  part  of  corpora- 
tors in  the  exercise  by  respondents  of  a  corporate  franchise 
may  be  sufficient  to  bar  them  from  relief  by  information,  and 
the  &ct  that  they  show  no  right  in  themselves  or  in  any 
other  persons  which  depends  upon  their  invalidating  respon- 
dents' title  is  an  important  element  in  determining  whether 
leave  shall  be  granted  to  file  the  information,  and  these  cir- 
cumstances combining  the  application  will  be  denied.  *  *  * 
So  the  &ct  that  the  relator  stands  in  the  same  situation  with 
the  respondent,  and  that  the  impeaching  of  respondent's 
title  must  necessarily  dissolve  the  corporation,  are  proper  cir- 
cumstances to  be  taken  into  consideration  by  the  court  in  re- 
fusing the  application."  Angell  &  Ames  on  Corporations, 
at  section  743,  lays  down  the  rule  that  an  information  in  the 
nature  of  a  quo  warranto  will  be  refused  when  the  right  of  the 
defendant  has  been  acquiesced  in  for  a  length  of  time. 

At  common  law  the  time  within  which  the  title  to  a  corpo- 
rate office  might  be  impeached  was  indefinite,  varying  with  the 
circumstances  of  each  pafticular  case.  At  length,  however, 
the  court  of  Kin;:^'s  B?nch  set  a  limit  to  their  discretion,  and^ 
in  the  famous  Wincholsea  causes,  publicly  declared  their  reso- 
lution to  be  that  after  twenty  years  of  unimpeached  possession 
of  a  corporate  franchise  no  rule  would  be  granted  against  the 
person  in  possession,  to  sliow  by  what  right  he  held  the  fran- 
chise. That  period  of  time  was  fixed  in  analogy  to  other 
casei?  of  limitation. 

Lord  Mansfield,  in  announcing  their  resolution,  in  the 
name  of  the  court,  said  ''  that  twenty  years  was  the  ne  plus 
ultra,  beyond  which  the  court  would  not  disturb  a  peaceable 
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possession  of  a  franchise ;  but  that  in  every  case  within  twenty 
years,  their  granting  the  rule,  or  refusing  to  grant  it,  would 
depend  upon  the  particular  circumstances  of  the  case  that 
should  be  in  question  before  them."  That  court  afterwards, 
in  1791,  having  come  to  the  conclusion  that  twenty  years  was 
much  too  long  a  ]>eriod,  limited  their  discretion  in  granting 
applications  for  information  against  persons  in  possession  of  a 
franchise  to  six  years.  This  latter  period  was  afterwards  con- 
firmed by  act  of  parliament.  See  Stat.  32  Geo.  II  J,  58 ;  Angell  & 
Ames,  9upra;  5  Bacon's  Abr.  185. 

In  Michigan,  where  there  was  no  statute  limiting  the  time 
within  which  a  writ  of  qiu)  warranto  might  be  issued,  it  was 
held  that  an  information  against  a  bank  for  a  failure  to  com- 
ply with  a  provision  of  its  charter  as  to  the  amount  of  specie 
to  be  paid  in  within  the  first  two  years,  filed  seven  years  after 
the  bank  had  gone  into  operation,  came  too  late.  People  v. 
Oakland  County  Bank,  1  Doug.  Mich.  282. 

In  the  case  of  State,  ex  rel.,  v.  Bailey,  19  Ind.  452,  where 
the  articles  of  association  creating  a  railroad  company  were 
defective  in  not  specifying  the  terminus  of  the  road  with  suf- 
ficient certainty,  but  where  such  articles  had  nevertheless  been 
properly  filed  in  the  office  of  the  Secretary  of  State,  thus  af- 
fording notice  to  the  State  of  the  defect,  and  the  State  had  for 
more  than  eight  years  failed  to  take  advantage  of  the  defect, 
it  was  held  that  the  State  had  lost  its  right  to  proceed  against 
the  railroad  company  upon  information  in  the  nature  of  a 
quo  warranto,  by  lapse  of  time. 

We  are  not  prepared  to  hold  that  the  statute  of  limitations, 
eo  noniine,  has  a  complete  application  to  an  information  like 
the  one  before  us,  but  we  think  it  safe  to  say  that  in  analogy 
to  the  clause  of  the  statute  applying  a  limitation  to  all  actions 
not  specifically  enumerated  and  limited,  fifteen  years  ought  to 
be  considered  as  the  ne  plus  ultra,  beyond  which  such  an  in- 
formation can  not  ordinarily  be  prosecuted,  leaving  it  to  the 
courts  to  limit  proceedings  in  any  particular  ease  to  a  shorter 
period  where  longer  time  would  be  unavailing,  unreasonable 
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or  unconscionable,because  of  laches  on  the  part  of  the  State 
or  of  the  relator. 

We  construe  the  averments  of  the  information  as  in  effect 
charging  that  the  relators  and  respondents,  with  others,  on 
the  21st  day  of  February,  1861,  entered  into  articles  of  as- 
sociation with  the  intention  of  forming  a  corporation  to  be 
known  as  The  Shelbyville  and  Morristown  Turnpike  Com- 
pany, for  the  purpose  of  constructing,  owning  and  controll- 
ing the  turnpike  road  referred  to  in  the  information,  but  that 
by  reason  of  material  defects  in  the  articles  of  association,  and 
in  the  proceedings  under  them,  the  persons  signing  the  arti- 
cles never  became  lawfully  incorporated ;  that  a  part,  if  not 
all,  of  the  persons  who  had  signed  these  defective  articles  had, 
nevertheless,  assumed,  and  ever  since  continued,  to  act  as  a 
corporation,  adopting  the  name  designed  for  the  corporation 
intended  to  be  formed,  being  then  and  long  previously  in  the 
possession  and  control  of  the  turnpike  road  referred  to  as 
above,  under  their  assumed  corporate  name. 

The  fair  inference,  therefore,  from  the  facts  averred  in  the 
information,  when  taken  in  connection  with  the  other  &ot 
that  this  action  was  commenced  on  the  9th  day  of  February, 
1880,  is  that  the  organization  represented  by  the  respondents 
had  constituted  a  corporation  de  facto  for  a  period  of  nearly 
ninefeen  years  without  objection  from  the  relators.  Angell  & 
Ames,  supra,  sections  69, 70,  71 ;  Albert  v.  State,  ex  rel,  Atkin- 
son, 65  l^d.  413;   White  v.  State,  69  Ind.  273. 

The  inference  thus  drawn  constrains  us  to  hold  that  the  re- 
lators were  barred  by  the  lapse  of  time,  if  from  no  other  cause, 
from  prosecuting  this  information,  and  that  the  court  did 
not  err  in  sustaining  a  demurrer  to  the  information. 

The  judgment  is  affirmed^  at  the  costs  of  the  relators. 
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No.  10,000. 

Creager  v.  Langford. 

Exceptions. — Bill  of  Exceptions. — Supreme  Court. — A  motion  for  a  new  trial 
was  made  and  overruled,  and  no  exception  thereto  appeared  in  the 
record  save  by  bill  of  exceptions,  thus:  "  The  defendant  moved  the  court 
for  a  new  trial,  *  *  and  when  the  same  was  overruled  the  judgment  here- 
tofore set  out  in  the  record  was  rendered,  and  the  defendant  excepted." 

Meldf  that  no  exception  appeared  to  the  ruling  on  the  motion  for  a  new 
trial,  and  no  question  on  that  ruling  could  be  made  in  the  Supreme 
Court. 

From  the  Vigo  Circuit  Court. 

N.  G.  Buff,  D.  T.  Morgan,  J.  T.  Pierce  and  W.  Eggleston, 
for  appellant. 

J.  N.  Pierce,  T.  W.  Harper,  8.  CI  Davis  and  8.  B.  Davis, 
for  appellee. 

Best,  C. — ^The  appellee  brought  this  action  to  recover  such 
damages  as  she  alleged  that  she  had  sustained  by  the  pur- 
chase of  a  diseased  horse  from  the  appellant.  Issues  were 
formed,  a  trial  had,  and  a  verdict  returned  for  the  appellee. 
A  motion  for  a  new  trial  was  made,  overruled,  and  judgment 
was  rendered  upon  the  verdict. 

The  appellant  assigns  as  error  the  ruling  of  the  court  upon 
the  motion  for  a  new  trial.  The  appellee  insists  that  no  ex- 
ception was  taken  to  such  ruling,  and  that  the  record  pre- 
sents no  question  for  decision.  At  the  time  the  motion  for  a 
new  trial  was  overruled,  no  entry  was  made  that  an  exception 
was  taken,  but  sixty  days  time  was  given  within  which  to  file 
bills  of  exceptions,  and  within  that  time  a  bill  was  filed  which, 
after  reciting  the  evidence  and  the  instructions  of  the  court, 
contains  this  statement :  '^  Whereupon  the  defendant  moved 
the  court  for  a  new  trial,  as  heretofore  set  out  in  the  record, 
and  when  the  same  was  overruled  the  judgment  heretofore  set 
out  in  the  record  was  rendered,  and  the  defendant  excepted." 
This  is  the  only  statement  in  the  record  that  any  exception 
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was  taken,  and  we  are  of  opinion  that  it  does  not  show  an  ex- 
ception taken  to  the  ruling  of  the  court  upon  the  motion  for 
a  new  trial.  It  shows  that  an  exception  was  taken,  but  to 
what  is  not  shown.  The  exception  will  apply  as  well  to  the 
rendition  of  the  judgment  as  to  the  ruling  upon  the  motion. 
It  follows  the  statement  that  the  judgment  was  rendered, 
and  in  the  connection  found  would  seem  to  apply  to  such  order. 
Indeed,  if  the  judgment  was  such  as  could  not  have  been  ren- 
dered upon  the  pleadings,  might  it  not  be  much  more  plausibly 
insisted  that  such  exception  applied  to  the  judgment?  How- 
ever this  may  be,  the  exception  recited  does  not  in  terms  apply 
to  the  ruling  upon  the  motion.  It  does  not  follow  the  rulings 
and  in  this  condition  of  the  record  we  do  not  think  that  it 
appears  that  an  exception  was  taken  to  the  ruling.  In  order 
to  predicate  an  error  upon  the  ruling,  it  must  affirmatively 
appear  that  an  exception  was  taken  to  such  ruling;  and  as 
this  does  not  appear  the  record  presents  no  question  for  deci- 
sion. The  language  employed,  it  is  true,  is  the  same  employed 
by  Judge  Buskirk,  in  his  skeleton  form  of  a  transcript  (Busk. 
Prac,  p.  99) ;  but  as  that  form  contains  an  entry  of  an  excep- 
tion in  the  usual  way  immediately  after  the  ruling  upon  the 
motion,  we  do  not  think  that  the  language  employed  at  the 
conclusion  of  sutjh  form  was  intended,  or  can  be  relied  upon, 
to  preserve  such  ruling.  For  these  reasons  we  are  of  opinion- 
that  the  record  presents  no  question  for  decision,  and  that  the 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  appellant's  costs. 


No.  0884. 
HUMMELMAN  V.  MoUNTS  ET  AL. 

Deed. — Bequisites  of. — That  a  writino:  may  have  effect  as  a  conveyance  of 
laTid  it  must  contain  words  importing  a  grant. 
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Samb. —  Words  of  Conveyance.-^A  writing  as  follows :  "  This  indenture  wit- 
nesseth,  that  I,  J.  S.,  warrant  and  defend  unto  C.  8.,  her  lieirs  and  assigns 
forever,  the  receipt  of  which  is  licrehy  acknowled^^ed,  the  following  real 
estate"  (des^cribed)," on  this*  condition  :  I,haid  J.  S.,i5<  to  have  and  hold 
full  possession  of  said  lands  during  my  natural  life,  and  to  hold  appur- 
tenances unto  her  and  her  heirs  and  assigns  forever.  Witness,"  etc., 
signed,  sealed  and  a('knowlcd;i:<d  like  a  deed,  and  hy  the  maker  caused 
to  be  recorded  as  such,  is  not  L'tlt'<'tive  as  a  conveyance. 

From  the  Washington  Circuit  Court. 

H.  Heffren  and  J.  A.  Zariiuj,  for  apj)ellant. 
8.  B,  Voyles  and  //.  Morris y  for  appellees. 

Elliott,  J. — This  ease  turns  upon  the  question  whether 
the  instrument  copied  below  contains  words  sufficient  to  give 
it  the  character  of  a  deed.  The  instrument  is  as  follows: 
"This  indenture  witnesseth,  that  I,  Jacob  Smith,  of  Washing- 
ton county,  Indiana,  warrant  and  defend  unto  Christena 
Smith,  of  the  same  place,  and  to  her  heirs  and  assigns,  the  re- 
ceipt of  which  is  hereby  acknowledged,  the  following  real 
estate"  (here  follows  a  dosoription  of  the  land),  "on  this  con- 
dition: I,  the  said  Jacob  Smith,  is  to  liave  and  to  hold  full 
possession  of  the  above  described  lands  during  my  natural 
life,  and  to  hold  appurtenances  unto  her  and  her  heirs  and 
assigns  forever.  Witness  the  hand  and  seal  of  the  said  Jacob 
Smith  this  19th  dav  of  March,  1862."  The  instrument  is 
properly  signed,  sealed  and  acknowledged  as  a  d(Hvl,  and  was, 
by  the  person  who  executed  it,  caused  to  be  recorded  as  such. 

It  is  no  doubt  true  that  an  instrument  purporting  to  be  a 
deed  will  be  effectual  if  it  contains  in  any  part  apt  words  of 
conveyance.  While  in  all  well  drawn  deeds  the  words  of 
conveyance  are  placed  in  the  appropriate  part,  still,  if  found 
in  any  part,  the  instrument  will  be  considered  to  be  a  deed, 
and,  as  such,  enforced.  Kcnworthy  v.  Tullis,  3  Ind.  96. 
While  it  is  true  that  if  in  any  part  of  the  instrument  apt  words 
of  conveyance  are  used  the  instrument  will  be  treated  as  a 
deed,  it  is  also  true  that  if  no  such  words  can  be  found  in 
any  part  it  will  be  deemed  (itterly  devoid  of  force.  Davis  v. 
Davis,  43  Ind.  561. 
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Instruments  will  be  so  construed  as  to  carry  into  effect  the 
intention  of  the  parties,  but  there  must  always  be  suiBcient 
words  to  enable  the  courtij  to  ascertain  from  the  instrument 
what  this  intention  was.  Courts  can  not,  however,  make 
contracts  for  the  parties.  It  is  not  their  province  to  write  in  an 
instrument  words  which  will  make  it  operate  as  a  deed,  where 
none  of  that  character  have  been  wTitten  by  the  parties  them- 
selves. The  rule  that  courts  will  so  construe  an  instrument 
as  to  make  it  effective  does  not  mean  that  courts  shall  inject 
into  it  new  and  distinct  provisions.  The  instrument  before 
OS  contains  no  words  of  conveyance,  and  we  have  no  author- 
ity to  put  any  into  it.  If  the  appellant  was  seeking  the  cor- 
rection of  a  mistake,  or  the  reformation  of  a  writing,  we 
should  have  quite  a  different  case;  but  he  is  not  doing  this. 
He  is  simply  affirming  that  the  instrument  is,  on  its  &ce,  a 
valid  and  effective  deed. 

Christena  Smith,  named  in  the  foregoing  instrument,  was 
the  daughter  of  Jacob  Smith,  and  intermarried  with  the  ap- 
pellant, who  urges  a  further  claim  to  the  real  estate  as  her 
surviving  husband,  she  having  died  some  time  subsequent  to 
the  marriage.  The  claim  is  groundless,  for  it  appears  that  at 
the  time  of  Christena's  death  her  father  was  living,  and  that 
he  afterwards  made  a  testamentary  disposition  of  all  his  prop- 
erty, and  this  of  course  cut  off  all  claim  that  any  heir  of  his 
deceased  daughter  could  have  had.  If  the  surviving  husband 
could  be  deemed  an  heir  in  the  strict  sense,  he  would  take 
nothing  by  descent. 

Judgment  affirmed. 

Opinion  filed. at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 
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No.  10,284. 

Shackman  V,  Little  et  al.  w^si 

1 152    656 

Aksnbment. — Summons. — Misnomer. — Mialake. — A  complaint  by  mistake  87    181 

1A4    257 

named  the  defendant  Jacob  S.  instead  of  Joseph  S.,  and  the  summons 

followed  the  complaint,  but  wa^i  served  on  Joseph  S.  Upon  amendment 
of  the  complaint,  correcting  the  error,  there  was  a  motion  to  quash  the 
summons,  whereupon  the  court  gave  leave  to  amend  the  summons  to 
correspond  with  the  amended  complaint,  and  then  overruled  the  motion. 

Heldf  that  the  latter  ruling  was  not  error. 

Supreme  Court. — Demurrer. — Record, — Where  a  demurrer  to  the  complaint 
is  not  in  the  record,  the  ruling  upon  it  can  not  be  questioned  in  the  Su- 
preme Court 

Same. — Emderice. — Overruling  an  objection  to  evidence,  in  support  of  which 
no  reason  was  stated  in  the  court  below,  is. not  available  error. 

Same. — Interrogatory  to  Jury. — The  refusal  to  submit  an  interrogatory  to  the 
jury,  when  the  record  does  not  show  by  whom  or  when  it  was  requested, 
is  not  available  error. 

Same. — Ijistructionn. — The  refusal  of  instructions  is  not  available  error 
where  the  record  does  not  show  the  instructions  which  were  given. 

Principal  and  Agent. — Implied  Poicers  of  Agent. — An  agent  has  implied 
power  to  hin^i  his  principal  as  to  all  matters  necessarily  incident  to  the 
execution  of  the  power  expressly  conferred  upon  him. 

From  the  Lagrange  Circuit  Court. 

H,  C,  Dodge,  for  appellant. 

/.  H.  Baker  and  J.  A,  S,  Mitchell,  for  appellees. 

Franklin,  C. — Appellees  sued  appellant  in  the  Elkhart 
Circuit  Court  upon  a  written  contract  for  $400.  The  defend- 
ant entered  a  special  appearance,  and  moved  to  quash  the  sum- 
mons, which  was  overruled.  .4  general  appearance  was  then 
entered,  and  a  demurrer  filed  to  the  complaint,  and  overruled. 
The  demurrer  is  not  in  the  record.  The  venue  was  then 
changed  to  the  LaGrange  Circuit  Court,  where  an  answer  in 
two  paragraphs  was  filed,  a  denial  and  non  est  factum;  and 
answers  were  filed  to  interrogatories  that  had  been  filed  with 
the  complaint.  There  was  a  trial  by  jury,  verdict  and  answer 
to  interrogatories  returned  for  the  plaintiffs,  motion  for  a  new 
trial  overruled,  and  judgment  rendered  for  the  plaintiffs. 
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The  errors  assigned  in  this  court  are  •. 

1st.  Overruling  the  motion  to  quash  summons. 

2d.  Overruling  the  demurrer  to  complaint. 

3d.  Overruling  the  motion  for  a  new  trial. 

In  the  original  complaint  the  defendant  was  sued  in  the 
name  of  Jacob  Shaekman  instead  of  Joseph  Shackman.  The 
summons  was  issued  containing  the  name  of  Jacob  Shackman 
as  the  defendant,  but  was  served  upon  Joseph  Shackman.  The 
complaint  was  amended  by  inserting  the  defendant's  name  as 
Joseph  instead  of  Jacob.  Whereupon  the  defendant  entered 
a  special  appearance  and  moved  to  quash  the  summons,  when 
plaintiffs  moved  to  amend  the  summons  to  correspond  with 
the  amended  complaint ;  the  court  granted  the  leave  to  amend^ 
and  overruled  the  motion  to  quash,  when  defendant  entered  a 
general  appearance  and  demurred  to  the  complaint.  There 
was  no  error  in  overruling  tho  motion  to  qua*^h  the  summons. 
Haines  v.  BoHorJf,  17  Ind.  348  ;  Jolinsnn  v.  Pdfierfton,  59  Ind. 
237;  Dunhle  v.  Elshpit^  71  Ind.  O'So. 

The  demurrer  to  tlic  complaint  is  not  in  the  record,  and  we 
can  not  tell  for  what  cause  the  demurrer  was  filed  ;  therefore, 
no  question  is  presented  on  the  demurrer.  Long  w.  Tovm  of 
Broohitoii,  79  Ind.  183;  JcHHup  v.  Trout^  77  Ind.  194. 

The  first  reason  assigned  for  a  new  trial  is,  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  We  have  examined 
the  evidence,  and  think  it  tends  clearly  to  sustain  the  verdict. 
The  contract  sued  upon  was  executed  in  the  name  of  appel- 
lant by  one  Shilt,  as  his  agent,  and  appellant  says  in  his  brief, 
"  The  only  issue  triable  was,  had  Shilt  authority  to  sign  ap- 
pellant's name, or  did  the  appellant  ratify  the  act  of  signing?'^ 

Mr.  Davis  testifies  that  a  short  time  before  the  contract  was 
executed  appellant,  with  said  Shilt,  came  into  his  office,  and 
in  talking  about  the  matter  in  controversy  said  to  witness 
that  he  was  very  anxious  to  get  a  room  in  Goshen  in  which 
to  start  a  clothing  store;  he  was  then  going  home,  but  said  to 
witness  that  any  contract  Shilt  would  make  for  the  rent  of  a 
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•store-room  would  be  all  right.     We  can  not  disturb  the  ver- 
-dict  upon  the  evidence. 

The  second  reason  for  a  new  trial  is  error  in  admitting  the 
testimony  of  Wilson  and  Davis.  Wilson's  testimony  was  con- 
tained in  a  deposition,  and  a  motion  to  suppress  the  parts  read 
in  evidence  had  previously  been  overruled.  At  the  time  the 
deposition  was  read  in  evidence,  the  record  does  not  show  that 
any  reason  or  specific  objection  was  given  or  pointed  out 
against  the  giving  of  the  questions  and  answers  in  evidence. 
After  the  motion  to  suppress  had  been  overruled  as  to  these 
^juestions  and  answers,  they  would  be  read  in  evidence  as  a 
matter  of  course,  unless  some  sufficient  reason  for  not  doing 
so  was  given  by  the  objector. 

No  question  is  properly  presented  as  to  the  admissibility  of 
any  part  of  Wilson's  deposition.  The  record  shows  that  parts 
of  Davis's  testimony  were  objected  to  by  appellant,  but  does 
not  show  any  reason  for  the  objection,  or  that  any  reason  for 
the  objection  was  at  the  time  pointed  out  to  the  court.  Ob- 
ioctions  to  the  admissibility  of  evidence  vww  not  in  this  way 
i)e  mado  available  in  this  court. 

The  third  reason  for  a  new  trial  is  for  error  in  overruling 
appellant's  motion  to  suppress  the  deposition,  and  each  ques- 
tion and  answer  therein,  of  Henry  D.  Wilson,  for  the  reason 
that  said  Wilson  "  had  no  knowledi^e  upon  the  subject-matter 
-of  this  action,  other  than  what  he  obtained  while  in  the  em- 
ploy of  the  said  defendant,  as  his  confidential  counsel  and 
legal  adviser  in  and  about  the  subject-matter  of  this  suit." 
And  the  defendant  filed  his  affidavit  to  the  facts  of  said  rea- 
son, in  sup}K)rt  of  said  motion.  Plaintiffs  filed  the  counter 
affidavit  of  William  J.  Davis  in  opposition  to  said  motion. 
Davis  in  his  affidavit  states  that  he  was,  and  for  one  year  last 
past  had  been,  a  partner  with  said  Wilson,  and  that  they  were 
attorneys-at-law ;  "that,  in  addition  to  carrying  on  the  prac- 
tice of  their  profession  as  attorneys,  they  rented  real  estate, 
-collected  rents  and  did  other  business  in  the  character  of  agents 
for  persons  employing  them ;  that  this  affiant  and  his  said 
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partner  were  employed  by  said  defendant  to  procure  for  him' 
the  use  and  possession  of  a  store-room  by  renting  the  same 
for  him;  that  this  affiant  and  his  said  partner  were  only  em- 
ployed by  defendant  to  rent  for  him  a  store-room ;"  that  they 
communicated  with  the  parties  to  be  negotiated  with^  and  that 
in  reducing  the  terms  of  the  bargain  to  writing,  he  acted  a» 
the  scrivener  for  both  plaintiffs  and  defendant;  that  in  the 
negotiations  of  said  lease  he  and  his  partner  acted  simply  as 
agents  for  the  defendant,  and  in  no  sense  as  counsel  and  at- 
torneys. 

Upon  these  affidavits  the  motion  to  suppress  was  submitted 
to  the  court.  The  court  sustained  the  motion  in  part,  and 
overruled  it  in  part.  The  evidence  was  before  the  court,  and 
we  see  no  sufficient  reason  for  disturbing  the  ruling  of  the 
court  upon  the  motion. 

At  the  time  of  the  giving  of  the  testimony  of  Davis  objec- 
tions were  made  to  some  of  the  questions  and  answers,  but 
no  reasons  were  stated  for  the  objections ;  and  in  the  same 
manner  and  for  the  same  reason  the  objections  made  to  the 
testimony  of  Sarah  E.  Little,  as  stated  in  the  fourth  reasoft 
for  a  new  trial,  are  unavailing.  Gity  of  Delphi  v.  Lowery^  74 
Ind.  520  (39  Am.  R.  98). 

The  fifth  reason  stated  for  a  new  trial  is  for  striking  out  in* 
terrogatory  numbered  9.  The  record  shows  that  the  court 
refused  to  submit  to  the  jury  the  following  interrogatory : 
"9.  Did  each  of  the  plaintiffs,  separately  from  the  other,  have 
a  one-half  interest  in  any  sum  of  money  which  the  contract 
mentioned  in  complaint  (if  the  same  had  ever  been  made  by 
sufficient  authority),  could  entitle  them?  or,  in  other  words, 
did  each  plaintiff  have  a  separate  and  distinct  interest  to  a 
separate  one-half  of  such  sura  of  money  ?  "  But  the  record 
does  not  show  when  or  by  whom  said  interrogatory  was  asked 
to  be  submitted,  and  the  interrogatory  was  immaterial.  The 
contract  sued  upon  contained  a  promise  to  pay  the  plaintiffs 
jointly,  and  it  made  no  difference  to  defendant  what  interest 
each  of  the  plaintiffs  had  in  the  payment.     The  contract  ad- 
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mitted  a  joint  interest,  and  no  harm  was  done  the  defendant 
by  refusing  to  submit  the  interrogatory. 

The  sixth  reason  for  a  new  trial  is  the  refusing  to  give  in- 
structions numbered  2  and  4,  asked  for  by  the  defendant 

The  record  shows  that  all  the  instructions  given  are  not  in 
the  record,  and  we  can  not  tell  whether  the  instructions  asked 
had  not  substantially  been  given  by  the  court  in  its  instructions. 
Ooryell  v.  Stone,  62  Ind.  307. 

The  seventh  reason  is  for  error  in  instructing  the  jury  as 
contained  in  bill  of  exceptions  number  2.  That  instruction 
is  ad  follows:  "  If  you  find  from  the  evidence  that  saidShilt 
did  sign  the  defendant's  name  to  the  contract  sued  upon,  and 
that  he  was  duly  authorized  to  rent  for  him  a  store-room  in 
Goshen  and  obtain  for  him  the  immediate  possession  thereof, 
and  to  sign  the  defendant's  name  to  the  lease  therefor ;  and  if 
you  further  find  that  at  the  time  such  authority  and  powers 
were  conferred  upon  said  Shi  It,  it  was  in  the  contemplation  of 
himself  and  the  defendant,  and  understood  between  them,  that 
a  bonus  would  have  to  be  paid  to  the  .occupant  of  any  room 
that  might  be  obtained  in  order  to  get  the  immediate  posses- 
sion thereof,  then  such  authority  and  power,  so  given  under 
such  circumstances  and  understanding,  would  authorize  said 
Shilt  to  enter  into  the  contract  referred  to  in  the  complaint, 
and  sign  the  defendant's  name  thereto.  And  #  said  vShiltdid, 
in  pursuance  of  such  power  and  authority,  enter  into  the  said 
contract  in  the  name  of  and  in  behalf  of  the  defendant,  and 
sign  his  name  thereto,  such  contract  would  be  as  binding  and 
of  the  same  eifect  upon  the  defendant  as  though  he  had  signed 
his  own  name  thereto." 

It  is  admitted  by  appellant  in  his  brief,  that  ''An  agent  has, 
by  inference  of  law,  power  to  do  any  and  all  acts  necessarily 
incident  to  the  performance  of  the  duty  required. of  him  by 
his  principal."  The  foregoing  is  a  correct  statement  of  the 
law,  and  we  understand  the  instru(;tion  to  be  within  this  prin- 
ciple. The  jury  are  instructed  that  if  the  authority  extended 
to  the  getting  of  the  immediate  possession  of  the  store-room. 
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and  the  principal  and  agent  then  understood  that  a  bonus 
would  have  to  be  paid  for  that  immediate  possession,  then  the 
agent  had  authority  to  contract  to  pay  such  bonus. 

We  think  there  was  no  error  in  this  instruction.  There  was 
no  error  in  overruling  the  motion  for  a  new  trial.  We  find 
no  available  error  in  this  record. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 


No.  9901. 

Small  v.  Smith. 

Account. — Evidence.^^New  Trial. — Supreme  Court. — In  a  suit  upon  an  open 
account  for  an  alleged  indebtedness^  evidence  in  relation  to  the  amount 
and  value  of  the  defendant's  property  is  irrelevant  and  incompetent, 
and,  if  admitted  and  assigned  as  cause  for  a  new  trial,  the  Supreme 
Court  will  reverse  the  judgment  for  error  in  its  admission. 

From  the  Henry  Circuit  Court. 

i.  P.  Newby,  J.  Brown  and  W,  A.  Brown,  for  appellant. 

HoWK,  J. — wo  appellee  sued  the  appelhmton  an  open  ac- 
count, before  a  justice  of  the  peace  of  Henry  county.  The 
trial  of  the  cause  by  the  justice  resulted  in  a  finding  and  judg- 
ment for  the  appellant.  On  the  appellee's  appeal  to  the  cir- 
cuit court  of  the  county  the  cause  was  there  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his  dam- 
ages in  the  sum  of  $165,  and  judgment  was  rendered  on  the 
verdict.  Afterwards,  at  the  same  term  of  the  court,  the  ap- 
pellant's mption  for  a  new  trial  was  overruled,  and  to  this 
ruling  he  excepted,  and  appealed  from  the  judgment  rendered 
to  this  court. 

The  only  error  assigned  here  by  the  appellant  is  the  over- 
ruling of  his  motion  for  a  new  trial.  The  only  cause  for  such 
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new  trial;  relied  upou  in  argument  by  the  appellant's  counsel 
for  the  reversal  of  the  judgment  below,  was  the  admission  of 
irrelevant  and  immaterial  evidence.  The  appellee  was  a  phy- 
sician^  and  the  suit  was  brought  to  recover  an  account  for  med- 
ical services  rendered  by  him  for  his  attendance  upon  one  Ida 
Small  while  sick  with  typhoid  fever.  The  evidence  tended  to 
prove  that  Ida  Small,  the  appellant's  daughter,  was  and  had 
been  of  full  and  lawful  age,  and  had  been  working  away  from 
her  fiither's  house  on  her  own  account  for  some  years  prior  to 
her  sickness,  during  which  the  appellee  was  her  physician  and 
rendered  the  services  for  the  value  of  which  he  sued  the  ap- 
pellant. Ida  was  at  her  father's  house  during  her  sickness, 
and  during  the  time  the  appellee  so  attended  upon  her  as  a 
physician ;  but  there  was  no  evidence  of  any  direct  employ- 
ment of  the  appellee  by  the  appellant  to  attend  upon  his 
'daughter.  There  was  no  conflict  in  the  evidence  in  regard  to 
Ida's  sickness  or  the  appellee's  attendance  uj^on  her,  or  the 
value  of  his  services.  Tlie  only  point  in  dispute  was  in  re- 
lation to  the  appellant's  liability  for  the  services  r^  ndcred  for 
his  adult  daughter  by  the  appelh'e. 

Over  the  appellant's  objc^etions  and  exceptions,  the  court 
permitted  the  appellee  to  prove  on  the  trial,  by  his  own  tes- 
timony and  that  of  other  witnesses,  the  property  owned  by  the 
appellant  and  its  probable  value.  This  evidence  was,  we  think, 
clearly  irrelevant  and  incompetent.  The  only  conceivable 
purpose  for  which  such  evidence  was  offered  was  to  show  the 
jury  that  the  appellant  was  able  to  pay,  and,  therefore,  ought 
to  pay,  the  appellee's  account  for  his  services  as  a  physician 
in  attending  upon  the  adult  daughter  of  the  appellant.  This 
was  not  a  proper  or  legitimate  purpose.  The  question  of  the 
appellant's  liability  to  the  appellee  upon  the  account  in  suit 
did  not  depend  upon,  and  could  not  properly  be  determined 
by,  proof  of  the  property  owned  by  appellant  and  its  probable 
value.  The  appellee  has  not  favored  us  with  any  brief  or  ar- 
gument in  support  of  the  rulings  below. 
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The  court  erred,  we  think,  iu  overruling  appellant's  motion 
for  a  n«w  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 


No.  10,070. 

Slinkard  et  al.  v.  The  State,  ex  rel.  Shbyer. 

Bankruptcy. — Execution  Sale  Pending  Proceedings  in. — The  sale  of  real  estate' 
upon  execution  issued  pending  proceedings  in  bankruptcy  against  the 
execution  defendant,  the  judgment  having  been  taken  before  the  pro- 
ceedings in  bankruptcy  were  begun,  and  the  levy  and  sale  having  been 
made  with  the  approval  of  the  assignee  and  the  register  in  bankruptcy^ 
is  not  void. 

Same. — When  property  is  encumbered  for  its  full  value,  the  assignee  in 
bankruptcy  of  the  debtor  may  abandon  it  for  sale  in  satisfaction  of  such 
liens,  and  in  such  case  a  sale  by  the  process  of  the  ordinary  tribunals 
will  be  valid,  notwithstanding  the  proceedings  in  bankruptcy. 

From  the  Greene  Circuit  Court. 

E.  E.  Rose  and  E,  Short,  for  appellants. 

A.  O.  Gavins  and  E,  H.  C.  Cavins,  for  appellee. 

Woods,  C.  J. — Action  upon  the  official  bond  of  a  county 
clerk  for  alleged  failure  to  pay  over  to  the  relator  money  paid 
to  the  clerk  in  redemption  of  real  estate  from  an  execution 
sale,  at  which  the  relator  was  the  purchaser.  The  facts.are  in 
a  degree  complicated,  but  need  not  be  detailed.  The  question 
is  whether  the  sale  was  void  on  account  of  the  pendency  of 
proceedings  in  bankruptcy  against  the  execution  defendant  at 
the  time  of  the  issue  and  lew  of  the  writ  and  of  the  sale* 
The  judgment  had  become  a  lien  upon  the  property  before 
the  filing  of  the  petition  in  bankruptcy,  and,  together  with 
other  encumbrances,  exceeded  the  value  of  the  land.  In  view 
of  this  fact,  the  assignee  in  bankruptcy,  who  was  also  attorney 
of  record  for  the  plaintiff  in  the  relator's  judgment,  after  con- 
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saltation  with  the  register  in  bankruptcy,  and  with  his  ap- 
proval, caused  the  relator's  execution  to  be  issued  and  levied 
and  the  sale  to  be  made.  The  bankrupt,  who,  in  the  mean- 
time, had  been  discharged  and  had  received  from  the  assignee 
a  conveyance  of  the  real  estate,  subject  to  the  encumbrances 
upon  it,  paid  to  the  clerk  the  sum  necessary  to  effect  a  re- 
demption from  the  relator's  sale ;  and  the  clerk  then  offered 
to  pay  the  money  over  to  the  relator,  but  he  declined  to  re- 
ceive it,  until  he  could  consider  and  determine  whether  or  not 
the  redemption  was  lawful.  About  a  year  thereafter  the  clerk, 
without  notice  of  the  relator's  willingness  to  accept  the  money, 
repaid  it  to  the  redemptioner  upon  his  demand. 

We  deem  it  clear  that  the  sale  made  upon  the  relator's  exe- 
cution, though  it  might,  perhaps,  have  been  enjoined,  was  not 
void  on  account  of  the  proceedings  in  bankruptcy.  Bump 
Bankruptcy  (9th  ed.),  216-228,  319,  328,  600. 

The  execution  plaintiff  might  doubtless  have  been  enjoined, 
at  the  suit  of  the  assignee  in  bankruptcy,  against  proceeding 
to  a  sale  upon  his  execution ;  but,  the  property  being  encum- 
bered for  its  full  value,  the  assignee  had  the  right  to  abandon 
it  to  sale  in  satisfaction  of  such  liens;  and  this,  it  is  shown, 
was  done  in  this  instance,  with  the  advice  and  consent  of  the 
register  in  bankruptcy.  No  question  is  made  of  the  good 
fiiith  of  the  transaction. 

Judgment  affirmed. 


No.  9650. 

Overshiner  et  al.  v.  Martin. 

PEOmssoRY  Note. — Action  cm,  Against  Maker  and  Endorser, — The  maker 
and  endorser  of  a  note  negotiable  by  the  law  merchant,  or  by  the  law  of 
this  State,  may  be  jointly  sued  thereon  by  the  endorsee  thereof.  Section 
5516,  B.  S.  1881. 

From  the  Whitley  Circuit  Court. 
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G.  M,  Ballard,  IL  D,  Thompson  and  T.  B.  OrVy  for  appel- 
lants. 

J.  R,  Marshall  and  W,  F.  McNagnyy  for  appellee, 

Elliott,  J. — Appellants  were  sued  as  the  endorsers  of  a 
promissory  note.  They  ask  a  reversal  of  the  j  udgment  entered 
against  them  on  the  ground  that  the  note  is  not  governed  by 
the  law  merchant,  and  that  they  could  not  be  sued  jointly  with 
the  mak(u\  The  note  is  payable  at  a  bank  in  this  State,  and 
upon  such  a  note  an  action  may  be  maintained  against  the 
makers  and  endorsers. 

Judgment  affirmed. 


No.  9933. 

The  State,  ex  rel.  Attorney  General,  v,  Witz  et  al. 

Alien. — EscheaU<. — Descents. — Pleadinr/. — A  complaint  by  the  State  to  re- 
cover lands  as  escheated,  allegins^  that  in  1858  A.  died  intestate,  seized^ 
leaving  no  heirs  in  the  United  States  capal)Ie  of  inheriting,  and  thatM. 
D.,  only  sister  of  the  intestate,  and  a  resident  of  the  German  empire, 
conveyed  the  lands  in  August,  1S81,  to  the  defendant  W.,  is  bad  by 
reason  of  the  statute  of  1861,  1  R.  S.  1870,  p.  61. 

Same. — In  such  case,  the  complaint,  to  show  title  in  the  State,  must  allege, 
either  tliat  the  decedent  was  a  non-resident  of  the  State  at  the  time  of 
his  death,  or,  if  a  resident,  that  he  left  no  non-resident  alien  heirs,  or,  if 
any,  that  tlicy  did  not  convey  the  land  during  eight  years  immediately 
after  the  passage  of  the  act  of  1861. 

From  the  White  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General, Guthrie  and  T.  M. 

Bushnelly  for  appellant. 

M.  M.  Sill,  T.  F.  Palmer,  A.  W.  Reynolds  and  E.  B,  Sellers, 
for  appellees. 

Best,  C — ^This  action  was  brought  by  the  State,  on  the  re- 
lation of  the  attorney  general,  to  recover  forty  acres  of  land 
in  White  county.     The  complaint  averred,  in  substance,  that. 
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on  the  1st  clay  of  July,  1^52,  Philip  *Knapp  purchased  the 
land  described  of  the  United  States,  and  that  he  owned  it  un- 
til his  death;  that  he  died  intei<tate  in  1858,  leaving  no  heirs 
in  the  United  States  capable  of  inheriting  said  land,  and  that 
the  same  escheated  to  the  State  of  Indiana,  for  the  benefit  of 
the  common  school  fund ;  that  Margaret  Watson  and  Henry 
Downing  claim  an  interest  in  said  land  adverse  to  the  plain- 
tiff by  virtue  of  a  tax  title,  and  that  Martin  Witz  claims  the 
land  by  virtue  of  a  deed  made  on  the  12th  day  of  August, 
1881,  by  Margaretha  Luley,  only  sister  and  heir  of  said  de- 
cedent, who  is  an  alien  and  citizen  of  the  German  empire* 
Prayer,  that  the  claims  of  the  appelle(\s  may  be  declared  void^ 
and  that  the  plaintiff  may  recover  the  land,  etc. 

Martin  Witz  filed  a  separate  answer  of  four  paragraphs^ 
and  the  other  appellees  joined  in  an  answer  of  two  paragraphs* 
A  demurrer  was  overruled  to  the  fourth  paragraph  of  Martin 
Witz's  answer,  and  to  the  second  paragraph  of  the  joint  an- 
swer. The  plaintiff  declining  to  further  plead,  final  judgment 
was  rendered  for  the  appellees.  The  plaintiff  appeals,  and 
assigns  as  error  the  ruling  of  the  court  in  holding  these  par- 
agraphs of  the  answers  sufficient.  These  paragraphs  were  alike, 
and  allege,  in  substance,  that  the  land,  on  the  3d  day  of 
January,  1859,  was  sold  by  the  treasurer  of  White  county, 
Indiana,  for  taxes  due  on  said  land  for  the  years  1857  and 
1858,  to  John  Mullendore,  to  whom  a  deed  was  made  by  the 
auditor  of  said  county  on  the  16th  day  of  March,  1863,  in 
pursuance  of  said  sale ;  that  said  Mullendore  at  once  took 
possession  of  said  land,  and  that  he  and  his  grantees  have 
since  been  in  the  uninterrupted  and  adverse  possession  of  the 
same;  that  the  appellees  are  remote  vendees  of  said  Mullen- 
dore, are  in  possession,  and  claim  title  through  him.  Where- 
fore, etc. 

The  demurrer  to  these  paragraphs  questions  the  sufficiency 
of  the  complaint.  If  that  was  not  good,  the  ruling  upon  the 
demurrer  was  right  though  the  paragraphs  were  insufficient. 
The  appellees  claim  that  the  complaint  was  insufficient  be- 
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cause  it  does  not  aver-  that  there  were  no  heirs  residing  out 
of  the  United  States  at  the-death  of  the  decedent.  This  po- 
sition is  based  upon  the  provisions  of  the  act  of  March  9th, 
1861,  which  provides,  ^'That  it  shall  be  lawful  for  any  non- 
resident alien  to  acquire  real  estate  in  this  State  by  descent  or 
devise,  and  to  hold,  sell,  alienate  and  convey  the  same  as  if  he 
or  she  were  a  citizen  of  the  United  States.  But  the  time  dur- 
ing which  such  alien  may  thus  hold,  sell,  alienate  and  .convey 
said  real  estate  shall  expire  eight  years  after  the  final  settle- 
ment of  the  decedent's  estate  from  which  such  real  estate  was 
derived." 

The  2d  section  provides  that  if  such  non-resident  alien,  who 
has  acquired  land  for  such  limited  time,  shall  die  before  the 
expiration  of  such  time,  then  his  heirs,  if  bona  fide  residents  of 
the  United  States,  shall  inherit  and  succeed  as  they  would  have 
done  if  their  ancestor  had  been  a  resident  of  the  United  States. 

The  3d  section  provides  that  the  non-resident  alien  heirs 
of  any  residents  of  this  State  who  shall  have  died  before  the 
passage  of  this  act  "may,  during  the  period  of  eight  years, 
from  and  after  the  passage  of  this  act,  hold,  alien,  sell  and 
convey  in  fee  simple,  any  such  real  estate,  in  the  same  manner 
as  they  could  do  had  their  ancestors  or  devisors  departed  this 
life  subsequent  to  the  passage  of  this  act :  Promded,  The  estate 
is  not  already  vested  in  resident  heirs." 

Under  the  provisions  of  this  act  non-resident  alien  heirs 
may  inherit  real  estate.  This  they  may  do  whether  the  an- 
cestor died  before  or  after  the  passage  of  the  act.  If  he  died 
after  its  passage,  such  heirs  will  inherit  and  hold  the  estate  for 
eight  years  after  the  final  settlement  of  the  decedent's  estate, 
and  if,  during  such  time,  such  alien  heirs  die,  leaving  heirs 
residing  in  the  United  States,  such  resident  heirs  will  take 
and  hold  such  real  estate  in  fee  simple.  If  such  ancestor  is 
a  resident  of  this  State,  and  dies  before  the  passage  of  the  act, 
leaving  non-resident  alien  heirs,  such  heirs  will  inherit  and 
hold  such  real  estate  for  eight  years  after  the  passage  of  the 
act,  and  if,  during  such  time,  such  heirs  convey  such  real  es- 
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tate,  the  purchaser  will  acquire  by  such  conveyance  the  title 
in  fee  to  said  real  estate. 

The  complaint  does  not  aver  that  Philip  Knapp  was  a  non- 
resident of  this  State  at  the  time  of  his  death^  nor  that  he  did 
not  leave  surviving  him  non-resident  alien  heirs.  If  he  re- 
sided in  this  State  at  the  time  of  his  death^  and  left  non-resi- 
dent alien  heirs,  who,  during  eight  years  after  the  passage  of 
the  above  named  act,  conveyed  the  land  in  question,  the  same 
did  not  escheat  to  the  State.  In  order  to  show  title  in  the 
State  it  was  not  enough  to  allege  that  the  decedent  died  be- 
fore the  passage  of  the  act  mentioned,  and  that  he  left  no 
heirs  in  the  United  States  capable  of  inheriting;  but  it  was 
necessary  also  to  allege,  either  that  he  was  not  a  resident  of 
this  State,  or  that  he  left  no  non-resident  alien  heirs ;  or,  if 
any,  that  they  did  not  convey  the  land  during  eight  years  im- 
mediately after  the  passage  of  said  act.  It  is  averred  that  he 
left  a  sister,  an  only  non-resident  heir,  and  that  she  conveyed, 
on  the  12th  of  August,  1881 ;  but  this  averment  is  not  equiv- 
alent to  an  averment  that  she  did  not  convey  within  eight 
years  after  the  death  of  the  decedent.  It  was  incumbent  upon 
the  appellant  to  show  title  in  the  State,  and  as  the  State  could 
only  take  in  the  absence  of  heirs,  or  on  their  failure  to  con- 
vey, it  was  necessary  to  negative  such  facts  as  show  that  the 
title  may  be  elsewhere.  All  the  facts  averred  may  be  conceded, 
and  yet  it  does  not  follow  that  the  land  has  escheated  to  the 
State.  The  complaint  was  insufficient,  and,  this  being  true, 
the  ruling  upon  the  demurrer  was  proper;  for  whether  the 
paragraphs  of  the  answer  were  good  or  bad,  they  were  suffi- 
cient foran  insufficient  complaint.  For  these  reasons  the  jud^ 
ment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  considered,  upon  the  forego- 
ing opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 
Vol.  87.— 13 
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No.  9905. 

Vermillion  v.  Nelson. 

Bill  OF  Exceptions. — Evidence. — When  a  bill  of  exceptions  declares  that 
it  contains  all  the  evidence,  it  will  be  so  regarded  unless  it  clearly  ap- 
pears otherwise. 

Married  Woman. —  Wife's  Inchoate  In(erei<t  in  B/'al  EMate. — Judicial  S(de. — 
Mortgage. — Partition. — Statute  ConMrucd. — Upon  a  judicial  sale  of  tlie  lands 
of  the  husband,  under  a  decree  of  foreclo"^ure  of  a  mortgage  made  prior 
to  1875,  saving  from  sale  tlie  inchoate  interest  of  the  wife,  she  has  no 
right  to  partition  during  the  life  of  the  husband,  the  statute  (R.  S.  1881  y. 
sec.  250vS)  not  being  applicable. 

From  the  Henry  Circuit  Court. 

H.  D.  Thompson,  T.  B.  Orr,  J.  H.  Mellett  and  E.  H.  Bundif, 
for  appellant. 

C.  D.  Thompson,  W.  R.  Pierse,  C,  B,  Gerard,  31.  S.  Robin- 
son and  /.  W.  Lovett,  for  appellee. 

Elliott,  J. — Tlie  questions  which  it  is  the  purpose  of  this 
appeal  to  present  can  not  be  understood  or  decided  without 
an  examination  of  the  entire  evidence  given  upon  the  trial,, 
and  if  the  appellee  is  correct  in  asserting,  as  she  does,  that  it 
18  not  all  in  the  record,  we  can  not  examine  the  questions- 
sought  to  be  presented.  Our  first  duty,  then,  is  to  ascertaia 
whether  the  bill  of  exceptions  does  show  that  all  the  evidence 
is  carried  into  the  record ;  for  it  is  well  settled  that  questions: 
requiring  for  their  correct  decision  an  examination  of  the  whole 
evidence  can  not  be  considered  unless  the  record  contains  all 
the  evidence  given  upon  the  trial. 

The  appellee  is  right  in  asserting  that,  although  the  bill 
contains  the  usual  clause,  '^  and  this  was  all  the  evidence  given 
on  the  trial," and  yet  affirmatively  shows  that  some  is  omitted, 
the  omission  will  be  fatal  to  the  appeal  in  the  class  of  cases 
we  have  named. 

The  question  in  the  ca^o  bofore  us  is  whether  the  bill  of 
exceptions  does  affirmatively  show  that  some  evidence  is 
omitted.     We  copy  so  much  of  it  as  bears  upon  the  question- 
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It  is  as  follows:  " The  above  entitled  cauBC  is  submitted  to 
the  court  for  trial  upon  the  following  evidence,  to  wit:  1st. 
A  certified  transcript  of  the  proceedings,  judgment  and  decree 
of  the  circuit  court  of  Madison  county,  Indiana,  in  the  case 
of  Uriah  0.  Vennillion  v.  John  Nelso7i  et  alJ^  Tiiis  recital  is 
followed  by  a  copy  of  the  decree,  sheriff's  t^^turn  and  deed, 
but  neither  the  pleadings  nor  order-book  entries  are  set  forth. 
The  bill  closes  with  the  usual  formula.  The  contention  of 
appellee's  counsel  is  that  the  bill  shows  that  the  pleadings 
and  entries  were  given  in  evidence^  and  are  omitted  from  the 
bill.  We  can  not  adopt  this  view.  In  our  opinion  the  re- 
cital that  the  parties  submitted  the  cause  for  trial  upon  certain 
designated  evidence  taken  in  conjunction  with  the  statement, 
"and  this  was  all  the  evidence  given  upon  the  trial  of  the 
cause,''  shows  that  the  evidence  is  all  in  the  bill.  Where  the 
bill  contains  the  statement  of  the  court  that  all  the  evidence 
is  incorporated,  it  requires  a  clear  affirmative  showing  that 
there  has  been  an  omission.  If  the  omission  does  not  clearly 
appear  upon  the  face  of  the  bill  the  statement  of  the  court  will 
prevail. 

The  appellee  claims  a  right  to  one-third  of  the  land  in  con- 
troversy, as  the  wife  of  John  Nelson.  The  appellant  claims 
title  to  the  whole  of  the  land  under  a  sheriff's  sale  made  upon 
a  mortgage  execntod  by  the  appellee  and  her  husband  to  him 
in  September,  1874.  The  appellant  insists  that  the  decree  of 
foreclosure,  upon  which  his  title  rests,  vested  title  in  him  to 
the  whole  of  the  land,  subject  only  to  the  right  to  redeem 
within  the  year,  and  that  the  expiration  of  the  year  from  the 
date  of  sale  terminated  this  right.  The  appellee  contends 
that  the  decree  reserved  her  interest  from  sale,  and  entitles 
her  to  partition. 

The  decree  is  the  sheriff's  authority  to  sell,  and  he  can  not 
rightfully  sell  any  other  interest  in  the  land  described  in  the 
decree  than  that  which  it  directs  him  to  sell.  Whatever  title 
the  appellant  has  must,  therefore,  d(  pcMid  u])on  the  interest 
which  the  decree  rendered  in  his  suit  directed  the  sheriff  to 
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sell.  We  copy  from  the  decree  the  clauses  which  affect  the 
rights  of  the  appellees.  The  first  is  this:  "The  court  fur- 
ther finds  that  the  said  Clariiida  Nelson  has  an  equitable  in- 
terest in  said  real  estate  by  reason  of  being  the  wife  of  John 
Nelson,  to  wit,  the  one-third  thereof  in  value."  The  second 
of  these  clauses  follows  the  order  directing  the  sale  of  the 
mortgaged  premises,  and  reads  thus:  "Subject  to  any  in- 
choate interest  of  said  Clarinda  Nelson  in  said  real  estate." 
The  third  clause  reads  as  follows:  "If  any  of  the  land  shall 
remain  unsold,  then  the  part  so  remaining  unsold  shall  revert 
back  to,  and  the  title  be  vested  in,  the  said  Clarinda  Nelson 
as  if  she  never  had  conveyed  the  same."  We  think  it  clear 
that  the  court  did  not  order  the  interest  of  Clarinda  Nelson 
to  be  sold.  On  the  contrary,  the  language  used  plainly  ex- 
cepts her  interest  from  sale,  and  directs  only  that  of  the  hus- 
band to  be  sold.  The  sale  was  ordered  to  be  made  subject  to 
her  rights,  and  these  were  fixed  at  the  value  of  one-third  of 
the  land.  As  the  rights  of  the  appellee  were  thus  excepted 
from  sale  under  the  decree  the  purchaser  could  not,  by  any 
possibility,  have  acquired  them. 

The  appellant  obtained  the  decree,  and  is,  of  course,  charge- 
able with  knowledge  of  its  contents  and  legal  effect.  He 
knew,  in  contemplation  of  law  at  least,  just  what  the  decree 
ordered  sold,  and  that  he  could  acquire  no  title  to  anything 
more.  If  it  were  conceded  that  the  decree  was  erroneous  the 
appellant  could  not  prevail,  for  a  decree  can  not  be  collater- 
ally impeached  for  error  by  one  of  the  parties  to  the  suit. 
We  need  not  enquire,  therefore,  whether  the  court  did  wrong 
or  not  in  making  provision  for  selling  only  the  husband's  in- 
terest in  the  land.  The  question  before  us  is  not  what  the 
decree  should  have  been,  but  what  it  is. 

The  sheriff*'s  return  shows  that  he  offered  for  sale  and  sold 
the  land  subject  to  the  right  of  the  wife  as  defined  in  the  de- 
cree, and  the  appellant,  having  purchased  subject  to  that  right, 
is  not  in  a  situation  to  destroy  it  and  hold  the  land  freed  from 
the  interest  of  the  appellee.   We  have,  then,  the  case  of  a  de- 
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cree,  expressly  saving  and  protecting  the  right  of  the  wife 
from  sale,  and  a  sale  made  pursuant  to  that  decree  subject  to 
her  right,  and  we  think  it  very  clear  that  the  appellant  did 
not  acquire  that  right  by  his  purchase. 

We  do  not,  however,  regard  the  decree  as  vesting  any  new 
or  additional  rights  in  the  appellee,  but  as  preserving  and  ex- 
cepting from  sale  such  as  she  possessed  at  the  time  of  the 
sale,  that  is,  her  inchoate  right  in  the  land  of  her  husband.  As 
her  rights  were  thus  excepted,  they  still  remain  in  her,  and 
the  material  enquiry  is,  what  are  their  nature  and  extent? 

The  time  of  the  execution  of  the  mortgage  becomes  at  this 
point  a  very  material  consideration.  If  it  had  been  executed 
subsequent  to  the  act  of  1875,  a  very  different  question  would 
have  been  presented ;  but  it  was  executed  prior  to  that  act, 
and  is,  therefore,  not  within  its  provisions.  McGlothlin  v. 
Pollard,  81  Ind.  228;  Parkham  v.  Vandevcnier,  82  Ind.  544; 
Helphenstlnc  v.  Meredith^  84  Ind.  1 ;  VoHz  v.  Rawles,  85 
Ind.  198.  The  appellee  having  joined  in  the  execution  of 
the  mortgage,  her  interest  might  have  been  sold.  Kissel  v. 
Eaton,  64  Ind.  248.  As  the  act  of  1875  does  not  apply  to 
this  case,  the  wife  had  no  right  to  secure  possession  of  the  land 
in  which  she  retained  her  interest  until  after  the  death  of  the 
husband.  There  is  no  other  law  than  the  act  referred  to,  giv- 
ing a  wife  a  right  to  maintain  partition  during  the  lifetime  of 
her  husband,  and,  as  that  act  does  not  apply  to  cases  where  a 
mortgage  is  executed  prior  to  its  enactment,  the  result  is  that 
the  appellee  can  take  no  rights  under  its  provisions.  Although 
she  retains,  under  the  peculiar  provisions  of  the  decree  agaijast 
her  husbanc[,her  interest  in  the  land,  yet  she  can  not  make  it 
available  to  defeat  the  appellant's  right  to  possession  during 
the  life  of  her  husband. 

Judgment  reversed. 

Petition  for  a  rehearing  overruled. 
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Negligence. — Railroad. — Evidence. — Jury. — Supreme  Court. — Where,  in  an 
•  action  against  a  railroad  company  to  recover  the  value  of  property  de- 
stroyed by  fire,  the  complaint  charges  negligence  not  merely  in  running 
the  train,  but  in  permitting  dry  grass,  etc.,  to  accumulate  on  the  right  of 
way,  and  in  running  over  its  track  an  engine  not  in  proper  condition, 
from  which  the  fire  escaped,  and  in. allowing  the  firc  to  spread  to  the 
plaintiff's  land,  causing  the  injury,  and  a  general  verdict  is  returned  for 
the  plaintifif,  the  Supreme  Court  will  not  disturb  it  on  the  weight  of  the 
evidence,  the  jury  having  tlic  right  to  consider  all  the  circumstances  as 
well  as  the  direct  proof,  and,  in  case  of  a  conflict  of  evidence,  to  deter- 
mine whether  or  not  the  alleged  negligence  was  proven. 
Instruction. — Jury. — Practice. — Harmless  Error. — A  direction  to  the  jury 
that  the  first  enquiry  should  be  as  to  a  certain  question  involved,  which, 
if  found  for  the  defendant,  ought  to  result  in  a  verdict  for  him,  can  not 
harm  the  defendant,  though  it  is  tlio  province  of  the  jury  to  adopt  such 
order  for  the  consideration  of  the  questions  involved  as  they  may  prefer. 

From  the  Carroll  Cinuiit  Court. 

A,  W.  Eeijnolds  and  E.  B,  Sellers,  for  appellant. 
J.  A,  Baf^on  and  J,  H.  Wallace,  for  appellee. 

ZoLLARS,  J. — This  action  was  instituted  by  appellee  to  re- 
cover of  appellant  the  value  of  property  destroyed  by  fire. 
In  their  brief  in  this  court  counsel  for  appellant  confine  their 
argument  to  the  alleged  error  of  the  trial  court  in  overruling 
appellant's  motion  for  a  new  trial. 

The  position  of  counsel  is,  that  the  complaint  charges  neg^ 
ligence  only  in  the  running  of  one  of  appellant's  trains,  and 
that,  upon  that  charge,  there  is  a  failure  of  proof.  The  con- 
struction of  the  complaint  contended  for  is  too  narrow  we 
think.     The  complaint  is,  in  substance,  as  follows : 

Appellee  was  the  owner  of  land  in  White  county,  adjoin- 
ing and  along  the  west  side  of  which  was  located  appellant's 
railway.  During  the  months  of  July  and  August,  1881,  while 
a  drought  prevailed  in  the  county,  appellant  carelessly  and  neg- 
ligently suffered  and  permitted  grass,  weeds  and  other  com- 
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bustible  material  to  grow,  mature  and  accumulate  along  and 
upon  its  track  and  right  of  way,  which  became  very  dry, 

dangerous,  and  liable  to  become  fired.     On  the day  of 

August,  1881,  appellant,  by  its  servants  and  employees,  so 
negligently  conducted  the  running  of  one  of  its  engines  over 
its  said  track  that  sparks  of  tire  escaped  from  the  smoke  stack, 
and  burning  coals  from  the  fire-box  and  ash-pan  of  the  engine, 
and  set  on  fire  the  said  dry  grass,  weeds  and  combustible  ma- 
terials. It  18  further  alleged,  that  the  engine  was  not  in  proper 
condition  and  repair  to  prevent  the  escape  of  sparks  and  fire. 
After  the  grass,  etc.,  had  been  thus  set  on  fire,  appellant  care- 
lessly and  negligently  suffered  and  permitted  the  fire  to  spread 
over  and  from  its  right  of  way  to  and  upon  appellee's  prem- 
ises, and  burn  and  consume  his  property,  such  as  hedge  fences, 
rails,  hay  in  the  stack,  etc. ;  all  of  which  was  without  care- 
lessness or  negligence  on  the  part  of  appellee,  or  any  person 
other  than  appellant. 

The  complaint  closes  with  the  allegations,  substantially, 
that  the  loss  was  wholly  the  result  of  the  carelessness  and  neg- 
ligence of  appellant;  that  by  reason  of  its  negligence  in  per- 
mitting the  said  grass,  etc.,  to  grow,  mature  and  accumulate 
upon  its  track  and  right  of  way,  as  aforesaid,  by  reason  of  its 
negligence  in  firing  said  grass,  etc.,  as  aforesaid,  by  reason  of 
its  carelessness  and  negligence  in  p(»rmitting  the  fire  to  spread 
to  and  upon  appellees'  land,  etc.,  as  aforesaid,  and  by  reason 
of  using  an  engine  not  in  proper  condition  and  repair,  etc., 
appellee's  property  was  burned. 

This  complaint,  we  think,  charges  negligence  not  merely 
in  the  running  of  the  train,  as  that  term  is  generally  under-* 
-stood,  but  negligence  in  permitting  the  dry  grass,  etc.,  to  ac- 
ouraulate  and  remain  upon  the  track  and  right  of  way,  at  a 
time  when  the  same  would  be  likely  to  be  ignited  from  pass- 
ing trains;  negligence  in  using  and  running  over  the  track, 
in  the  midst  of  the  danger,  an  engine  not  in  a  proper  condi- 
tion, and  out  of  repair,  from  which  fire  escaped  and  ignited 
4he  dry  grass,  etc.,  and  negligence  in  allowing  the  fire  to  spread 
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to  and  upon  appellee's  land.  Upon  this  complaint  as  a  whole^ 
the  sufficiency  of  which  ic^  not  questioned  by  appellant's  coun- 
sel, the  jury  returned  a  general  verdict  for  appellee.  Thi» 
general  verdict  amounts  to  an  affirmative  finding  upon  all  the 
material  averments  in  the  complaint.  Counsel  do  not  seem 
to  question  the  sufficiency  of  the  evidence  upon  any  pointy 
except  as  to  the  condition  of  the  engine  from  which  the  fire 
is  said  to  have  escaped,  and  the  manner  of  running  it. 

If  it  were  necessary,  to  support  the  verdict,  that  the  proof 
should  establish  the  allegations  of  the  complaint  in  that  re- 
gard, we  could  not  disturb  the  finding,  under  the  well  estab- 
lished rule  that  this  court  will  not  reverse  a  judgment  upon 
the  weight  of  the  evidence  in  case  of  conflict.  Not  setting 
out  the  evidence  upon  these  points  specifically  or  at  lengthy 
we  may  state  that  different  witnesses  upon  the  trial  testified 
that  the  fire  broke  out  in  the  grass  and  wc(k1s,  upon  the  right 
of  way,  on  the  26th  of  August,  1881,  just  after  an  engine^ 
called  No.  6,  had  passed  over  the  road ;  that,  as  a  rule,  for 
some  time  before  the  fire  complained  of,  fires  broke  out  upon 
the  right  of  way  just  after  this  engine  had  passed  over  the 
track;  that  live  coals  of  fire  in  more  or  less  quantities,  at  dif- 
ferent places  and  at  different  tiuios,  were  found  upon  the  track 
after  this  engine  had  passed  ;  that,  on  one  occasion,  seven  dif- 
ferent fires,  near  each  other,  started  up  just  after  this  engine- 
had  passed  over  the  road ;  that,  on  another  occasion,  a  culvert 
was  found  on  fire ;  that  spark  arresters  last  from  a  month  to 
a  month  and  a  half;  that  this  engine  gave  out,  and  was  taken 
to  the  shop  and  repaired  on  or  about  the  middle  of  July,  1881 ; 
♦that,  on  or  about  the  1st  of  September,  1881,  the  spark  ar- 
rester was  found  to  be  worn  out,  the  engine  was  taken  to  the- 
shop  and  a  new  one  put  in.  Other  witnesses  testified  that 
the  engine  was  in  perfect  order,  and  that  it  was  impossible  for 
fire  to  get  upon  the  track  from  the  fire-box  and  ash-pan. 

The  whole  case,  however,  went  to  the  jury,  with  the  facta 
and  circumstances  as  detailed  by  the  witnesses,  and  we  can 
not  say  that  there  was  not  evidence   from  which  the  jurjr 
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might  find  that  the  engine  was  out  of  repair,  and  that  the 
mnning  of  it  over  the  track,  under  all  the  circumstances  of 
the  case,  was  negligence.  The  jury  had  a  right  to  consider 
all  of  the  circumstances  as  well  as  the  direct  proofs,  and,  in 
case  of  conflict,  to  decide  whether  or  not  the  alleged  negli- 
gence was  made  out.  See  Toledo,  etc.,  R.  W.  Go.  v.  Wand,  48 
Ind.  476;  Gagg  v.  Vetier,  il  Ind.  228  (13  Am.  R.  322); 
Pidsburghy  etc.,  R,  R.  Co,  v.  Nvlsoriy  51  Ind.  150;  Louisville, 
etc.,R.  W.  Co.  V.  Richardson,  66  Ind.  43  (32  Am.  R.  94); 
Piiisburgh,  etc.,  R,  R.  Co.  v.  AW,  77  Ind.  110;  Caswell  v. 
Chicago,  etc.,  R.  W.  Co.,  42  Wi«.  193;  Pierce  Railroads,  434 
and  440;  Atchison,  etc.,  R.  R.  Co.  v.  Stanford,  12  Kan.  354 
(15  Am.  R.  362). 

It  is  argued  further  that  the  evidence  shows  that  appellee 
did  not  make  projx^r  efforts  to  save  his  property.  After  an 
examination  of  the  evidence  upon  that  point,  we  think  the 
jury  were  not  in  fault  in  finding  that  appellee  exercised  rea- 
sonable care. 

The  only  other  (|ii(\<ti()n  di.MUissed  by  counsel  is  the  alloo:ed 
error  of  the  court  below  in  i^iving  to  the  jury  instruction  num- 
bered three.  This  instruetion  is  as  follows:  *^3d.  Your  first 
enquiry  should  be,  was  the  property  of  the  plaintiff  set  on  fire 
and  destroyed  by  the  fire  which  was  allowed  to  escape  from  one 
of  the  defendant's  locomotives,  as  alleged  in  the  complaint? 
If  this  point  is  not  established  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence,  then  your  enquiry  is  at  an  end,  and 
your  verdict  should  be  for  the  defendant.  But  should  you  be 
satisfied  that  this  is  establislied,  you  will  then  enquire  whether 
the  fire  was  caused  by  the  negligence  and  carelessness  of  the' 
defendant,  its  agents  and  servants,  as  stated  in  the  complaint." 

Complaint  is  made  that  this  instruction  is  an  invasion  of 
the  rights  of  the  jury ;  that  they  had  the  right  to  reach  a  ver- 
dict by  whatever  process  they  might  see  fit  to  adopt.  Grant- 
ing that  the  jury  may  adopt  their  own  mode  of  reaching  a 
verdict,  yet  the  court  has  the  undoubted  right  to  direct  their 
attention  to  such  points  as  must  be  found  in  favor  of  either 
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party,  to  make  a  case,  or  def(»nce,  under  the  issues.  Indeed, 
it  would  seem  to  be  the  duty  of  the  court  to  direct  the  atten- 
tion of  the  jury  to  the  essential  points  in  the  case.  We  can 
not  understand  how  appellant  could  be  harmed  by  the  court 
telling  the  jury,  that  if  one  of  the  essential  points  was  not 
established  in  favor  of  appellee  their  verdict  should  be  for 
appellant.  It  seems  to  us  that  if  the  instruction  furnished 
grounds  for  complaint  at  all,  it  was  on  the  part  of  appellee; 
but  the  grounds  of  such  complaint  we  need  not  point  out. 

An  examination  of  the  record  satisfies  us  that  the  objections 
discussed  by  counsel  for  apj)cllant  are  not  well  taken,  and  that 
the  judgment  should  be  affirmed. 

The  judgment  is  affirmed,  at  the  cost  of  appellant. 


No.  10,093. 

Gibson  v.  Lacy. 

'PnACTiCE.-^Supreme  Court. — The  Supreme  Court  will  not,  on  appeal^ 
weigh  conflicting  evidence. 

Samb.— Evidence. — In  an  action  for  work  and  labor,  the  defendant  read  in 
evidence  a  letter  of  the  plaintiff  to  a  third  party,  claiming  pay  from  him 
for  the  work;  the  plaintiflf  then  testified*  that  the  letter  was  written  at 
the  dictation  of  the  defendant,  and  it  was  not  error  to  permit  to  be  read 
in  evidence  the  letter  received  in  i-esponse,  denying  the  third  party's 
liability. 

From  the  Shelby  Circuit  Court. 

-B.  F.  Love,  A,  Major  and  8,  Major,  for  appellant. 

0.  J.  Glessner,  E,  K.  Adams  and  L.J.  Ilackiiey,  for  appellee. 

Woods,  C.  J. — There  is  evidence  tending  fairly  and  fully 
to  support  the  verdict,  and,  consequently,  notwithstanding  the 
apparent  weight  of  the  conflicting  evidence,  we  can  not  say 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial, 
unless  it  be  for  the  admission  of  improper  evidence.     The 
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action  was  for  services  rendered  by  the  appellee  in  the  em- 
ployment of  the  appellant. 

The  appellant  was  engaged  in  buying  and  shipping  wheat 
at  Boggstown,  a  station  on  the  Cincinnati,  Indianapolis,  St. 
Louis  and  Chicago  Ilailroad ;  and,  during  the  time  of  his  em- 
ployment by  the  appellant,  the  appellee,  at  the  request  of  the 
appellant,  accepted  the  position  of  agent  of  the  railroad  com- 
pany at  that  station,  it  being  agreed  that  he  should  look  to 
the  appellant  for  his  compensation  for  that  service  as  well  as 
for  work  done  directly  for  the  appellant.  The  appellant  de- 
nied this  agreement,  and  put  in  evidence  a  letter  written  by 
the  appellee  to  the  president  of  the  railroad  company  of  the 
following  tenor : 

^'Dear  Sir : — During  the  two  years  and  nine  months  I  was 
iigent  of  the  company  at  Boggstown  there  were  about  eleven 
months  of  the  time  I  was  not  in  the  employ  of  Mr.  Gibson, 
Will  the  company  pay  me  for  that  time,  or  will  I  have  to  look 
to  Mr.  Gibson  for  my  pay  ?  You  said  you  would  pay  me  for 
a  part  of  my  time,"  etc. 

The  appellee  testified  that  he  wrote  this  letter  at  the  in- 
stance and  dictation  of  the  appellant,  and  that  he  received  in 
response  a  letter  from  the  superintendent  of  the  company, 
which,  omitting  address,  date  and  signature,  reads  as  follows : 

''Dear  Sir: — In  reference  to  yours  of  13th  inst.  to  Mr. 
Ingalls,  it  is  my  understanding  that  you  were  in  Mr.  Gibson's 
employ  during  the  time  you  were  acting  as  agent.  If  you  will 
bring  or  send  me  a  statement  showing  your  settlement  with 
him,  and  when  not  in  his  service,  I  will  see  what  we  can  do 
for  your  claim." 

If,  in  fact,  the  first  letter  was  wiytten  upon  the  dictation  or 
at  the  instance  of  the  api)ellart  (and  whether  or  not  this  was 
so  was  a  question  for  the  court  below),  there  was  no  error  in 
permitting  the  letter  in  response  to  be  read. 

Judgment  affirmed. 
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I  87   aMl  No.  9346. 

Nave  v.  First  National  Bank  of  Lebanon. 

Summons. — Endorsement  of  Return  Day, — Tlie  endorsement  of  a  return  dajr 
on  a  complaint  in  term,  signed  "C.  &  K.  for  plff.,"  they  being  the  plain- 
tifT'a  attorneys  of  record,  is  sufficiently  signed  under  R.  S.  1881,  sec.  616. 

Promissory  Note.— Endorsement — A  note  payable  to  "  W.  L.,  cashier  First 
National  Bank  of  L./'  is  payable  to  the  bank,  and  it  may  maintain  a. 
suit  thereon  in  its  own  name  without  endorsement. 

From  the  Boone  Circuit  Court. 

C.  C.  Nave,  for  appellant. 

T,  J.  Cason  and  J.  M,  Kehcij,  for  appellee. 

Best,  C. — The  appellee  brought  this  suit  against  the  ap- 
pellant and  two  other  persons,  upon  a  note  made  by  them  to 
Wes.  Lane,  cashier  Fir>t  National  Bank,  alleged  to  be  the 
cashier  of  the  appellee.  A  motion  to  quash  tlie  summons, 
and  a  demurrer  to  the  complaint  for  the  want  of  facts,  by  the 
appellant,  were  overruled,  and  judi^ment  was  thereafter  ren- 
den^d  a,2:ainst  all  the  d^'fjiidants  as  upon  default.  These  rul- 
iiijrs  are  assiiirned  a>5  errors. 

The  motion  to  quash  the  summons  was  based  upon  the 
ground  that  the  endorsement  upon  the  com])laint,  which  was 
filed  during  term,  was  not  signed  by  the  plaintiff  or  its  at- 
torneys. The  endorsement  was  signed  "  Cason  &  Kelsey  for 
plff.,"  and,  as  thc»se  persons  were  the  plaintiff's  attorneys,  the 
endorsement  was  suflieient,  and  the  motion  properly  overruled. 
Robinson  v.  Brown,  74  Ind.  365.  The  only  objet^tion  urged 
to  the  complaint  is  that  it  is  not  averred  that  Wes.  Lane  en- 
dorsed the  note  to  the  appellee.  There  is  nothing  in  this 
objection.  The  note  is  pjiyable  to  him  as  cashier,  and  in 
such  case  the  bank  may  sue  as  payee.  Nave  v.  JIadley,  74  Ind.. 
155 ;  Dutdi  V.  Boyd,  8 1  Ind.  1 46,  and  authorities  cited.  There 
IS  no  error  in  the  record,  and  the  judgment  should  be  affirmed^ 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 
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No.  10,150. 

Summers  v,  Greajhouse. 

Practice. — TriaL — Where  the  court  and  parties  treat  a  case  as  an  ordi- 
nary one  for  trial  by  jury,  and  enter  upon  the  trial  of  it  as  such,  the 
*  usual  rules  governing  jury  trials  must  be  followed. 

Same. — Interrogalories  to  Jury, — The  court  has  no  right  to  withdraw  from 
the  jury  pertinent  and  material  interrogatories  which  have  been  sub- 
mitted to  them  at  the  request  of  the  parties. 

Same. — Answers  to  Interrogatories. — It  is  the  duty  of  the  trial  court  to  re- 
quire the  jury  to  fully  answer  the  interrogatories  submitted  to  them. 

From  the  Spencer  Circuit  Court. 

G.  L.  Reinhard  and Thomas,  for  appellant. 

G.  L.  Wedding^  E.  M,  Swan,  G.  A.  DcBrvder  and  E.  R. 
Hatfield,  for  appellee. 

Eltjott,  J. — The  appellant  askod  the  court  to  submit  in- 
terrogatories to  the  jury  called  to  try  the  cause;  the  request 
was  granted,  and  twenty-five  interrogatories  were  submitted. 
After  the  jury  had  been  deliberating  for  some  time  the  court 
withdrew  the  interrogatories  and  directed  the  jury  to  return 
a  general  verdict. 

The  statute,  in  express  terms,  confers  upon  parties  the  right 
to  submit  special  interrogatories,  and  this  court  has  again  and 
again  decided  that  it  is  error  to  refuse  to  compel  answers  to 
relevant  and  proper  questions.  It  is  certainly  error  to  with- 
draw proper  interrogatories  after  they  have  once  been  duly 
submitted,  in  ordinary  eases,  and,  unless  there  is  something  in 
the  particular  case  before  us  taking  it  out  of  the  general  rule, 
the  action  of  the  trial  court  must  be  deemed  erroneous. 

It  is  contended  that  this  case  is  not  within  the  general  rule, 
because  it  is  one  of  exclusive  equitable  jurisdiction  and  triable 
by  the  court,  and  that  the  court  had  authority,  under  the  code 
of  1881,  to  submit  the  cause  to  a  jury,  with  directions  to  find 
upon  particular  questions  of  fact  for  the  information  of  the 
court.  R.  S.  1881,  sec.  409.  The  trial  court  did  not,  how- 
ever, proceed  under  this  provision  of  the  code,  but  treated  the 
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case  as  an  ordinary  action  at  law  for  trial  by  a  jury,  and  not 
as  a  suit  in  equity  for  the  consideration  of  the  court.  It  is 
true  that  the  court  did,  upon  the  request  of  the  appellee,  sub- 
mit three  general  interrogatories,  embracing  parts  of  the  con- 
troversy, but  no  directions  were  given  the  jury  as  to  finding 
upon  particular  questions  of  fact,  and  a  general  verdict  was 
received  and  acted  upon.  There  is,  in  short,  nothing  in  the 
record  to  show  that  the  case  was  not  treated  as  an  ordinary 
one  for  trial  by  jury,  aud,  as  it  was  so  viewed  by  court  and 
counsel,  the  trial  should  have  been  conducted  in  accordance 
with  the  rules  governing  trials  in  ordinary  actions  "at  law. 
Where  the  parties  and  the  court  enter  upon  a  trial  by  jury, 
the  case  must  proceed  according  to  the  generjll  rules  of  law 
applicable  to  such  cases,  unless  the  case  is  one  which  the  court 
sends  to  the  jury  for  a  finding  upon  particular  questions  of  fact 
for  the  information  of  the  court,  as  provided  by  the  statute 
to  which  we  have  made  reference. 

It  must  be  held  that,  where  the  court  undertakes  to  try  a 
cause -by  jury,  as  an  ordinary  action  at  law,  it  must  proceed 
according  to  the  law  governing  jury  trials,  or  confusion,  per- 
plexity and  uncertainty  will  result.  Unless  these  rules  be 
held  to  govern,  we  shall  have  cases  tried  without  rules  or 
method,  or  else  tried  by  arbitrary  rules  devised  by  the  judge 
who  presides  in  the  particular  case.  We  do  not  mean  to  say 
that  under  the  provisions  of  the  code  referred  to  courts  may 
not  either  try  questions  of  fact  for  themselves  or  send  the 
cause  to  a  jury  for  the  decision  of  particular  questions,  but  we 
do  say  that  where  the  court  and  parties  treat  the  case  as  an 
ordinary  action  at  law,  and  enter  upon  the  trial  of  it  as  such, 
and  all  the  proceedings  until  the  jury  have  retired  for  con- 
sultation are  conducted  as  in  ordinary  actions,  the  rules  ap- 
plicable to  such  actions  must  be  substantially  followed. 

It  is  also  contended  by  the  appellee  that,  as  it  appears  from 
the  report  of  the  jury  that  they  were  unable  to  answer  the  inter- 
rogatories, the  court  was  justified  in  withdrawing  them.  The 
record  history  of  the  action  of  the  court  is  as  follows:  "After 
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the  jury  had  retired,  and  aftor  remaining  out  about  an  hour, 
they  sent  to  the  court  a  written  reiK)rt  that  they  thought  they 
might  agree  upon  a  general  verdict,  but  were  unable  to  an- 
swer the  interrogatories  without  further  data  or  particulars; 
wliereupon  the  court  asked  counsel  if  they  would  allow  the 
jury  to  take  the  papers  and  bill  of  particulars  in  the  case,  to 
which  the  plaintill*  objected,  but  the  defendant  consented; 
thereupon  the  court  directed  the  bailiff  to  bring  the  jury  into 
court,  and  withdrew  from  them  all  of  the  plaintiff's  interroga- 
tories, and,  on  motion  of  the  deft-ndant,  propounded  three  iur 
terrogatories  and  directed  the  jury  to  answer  them  in  case  they 
returned  a  general  verdict  for  either  party."  The  trial  court 
erred  in  withdrawing  the  interrogatories  from  the  jury.  The 
jury  were  bound  to  answer  all  such  interrogatories  as  the 
evidence  enabled  them  to  do,  and  to  state,  in  n  spouse  to  such 
as  they  were  unable  to  answer  from  the  evidence  their  inability 
toanswerthem.  Where  there  is  evidence  supplying  information 
sufficient  to  enable  the  jury  to  answer  interrogatories,  it  is  the 
duty  of  the  court  to  require  answers,  and  not  to  perrail  the 
jury  to  evade  answering.  The  practice  of  allowing  juries  to 
make  a  general  report  that  they  can  not  answer  a  series  of 
interrogatories  is  one  that  can  not  be  sustained  upon  princi- 
ple or  authority. 

If  the  appellant's  counsel  were  wrong  in  objecting  to  the 
proposition  of  the  court  to  send  the  papers  to  the  jury,  the 
proper  course  was,  not  to  withdraw  the  interrogatories,  but 
to  overrule  the  objection  and  place  the  jury  in  possession  of 
the  papers.  The  fact  that  the  counsel  interposed  a  groundless 
objection  supplies  no  reason  for  a  wrong  ruling  by  the  court. 
If,  however,  the  papers  were  such  as  the  party  had  a  right  to 
have  kept  from  the  jury  the  case  is  still  plainer;  for  one  is 
not  to  be  denied  a  right  beeairse  he  refuses  to  yield  some  other 
right.  We  can  not  say  what  "papers"  the  court  desired  the 
parties  to  agree  to  send  to  the  jury.  If  they  were  docu- 
ments of  evidence,  it  would  have  been  error  to  grant  the  re- 
quest.    Nichols  V.  Staff,  ex  rcL,  Go  lud.  ol2;  Lotz  v.  Briggs, 
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50  Ind.  346.     If  they  were  the  pleadings  in  the  case,  it  would 
not  have  been  error  to  place  them  in  the  hands  of  the  juiy. 
Snyder  v.  Braden,  58  Ind.  143. 
Judgment  reversed. 


No.  10,289. 

SwiHART  V.  Shaffer,  Guardian. 

I  87  aw  Practice. — Plea  in  Ahatejnent —  Want  of  Verification, — Demurrer, — Motion  to 

|lfi8  484  BejeeL — Where  the  only  objection  to  a  plea  or  answer  in  abatement  is, 

that  it  was  not  verified  or  sworn  to,  sach  objection  can  not  be  reached 
by  a  demurrer,  but  only  by  a  motion  to  reject  or  strike  out  such  plea  or 
answer. 
Same. — Errors  not  Argued. —  Waiver. — Svpreme  Court. — Errors  assigned  but 
not  argued  will  be  regarded  as  waived,  and  will  not  be  considered  by 
the  Supreme  Court. 
Minor. — Mamage  of  Female  Ward  to  AdidL — Discharge  of  Quardianship, — 
Final  Account. — Under  section  2526,  R.  S.  1881,  the  marriage  of  a  female 
ward  to  a  person  of  full  age  operates  as  a  legal  discharge  of  the  guardian- 
ship, and  the  guardian  is  authorized  to  account  to  the  wife,  with  the 
assent  of  her  husband. 

From  the  Lagrange  Circuit  Court. 

O.  L.  Ballon y  for  appellant. 

J".  8.  Drake,  F.  D,  Merriit  and  E,  T,  Caliper,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant  against  the 
appellee,  as  the  guardian  of  the  person  and  estate  of  Myrtie 
Coats,  minor  heir  of  James  Coats,  deceased,  in  a  complaint 
of  three  paragraphs.  The  cause  was  put  at  issue  and  tried  by 
the  court,  and  a  finding  was  made  for  the  appellee,  the  defend- 
ant below,  and  over  the  appellant's  motion  for  a  new  trial  the 
court  rendered  judgment  against  him  for  appellee's  costs. 

In  this  court  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  trial  court: 
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1.  In  overruling  his  demurrers  to  the  fourth  and  fifth  par- 
agraphs of  appellee's  answer; 

2.  In  overruling  his  demurrer  to  the  seventh  paragraph  of 
appellee's  answer ; 

3.  In  overruling  his  motion  for  a  new  trial ; 

4.  In  rendering  judgment*  for  appellee  instead  of  for  ap- 
pellant; and, 

5.  In  overruling  his  motion  to  re-tax  costs. 

In  the  first  two  paragraphs  of  his  complaint  the  appellant 
declared  upon  an  express  contract  with  the  appellee,  whereby 
the  appellant  undertook  to  care  for,  maintain  and  educate  the 
appellee's  ward  during  her  minority;  for  which,  it  was  al- 
leged in  the  first  paragraph,  the  appellee  was  to  pay  a  stipu- 
lated sum  per  week ;  and,  in  the  second  paragraph,  that  he 
should  pay  therefor  a  reasonable  compensation,  which  appel- 
lant declared  was  a  certain  sum  per  week.  The  third  para- 
graph was  a  common  count  for  necessaries  furnished  by  appel- 
lant to  appellee's  ward,  suitable  to  her  station  and  condition 
in  life.  % 

In  the  fourth  paragraph  of  his  answer  the  appellee  alleged, 
in  substance,  that  he  made  no  agreemenC  to  pay  the  appellant 
for  the  support  of  his  ward ;  that  she  resided  in  appellant's 
family  for  two  years  and  no  longer ;  and  that,  during  the  time 
she  resided  with  appellant,  she  was  a  strong  and  robust  girl, 
and  performed  work  and  labor  in  and  about  appellant's  house, 
and  for  him  and  his  family,  as  a  servant,  and  that  her  said  ser- 
vices were  worth  her  boarding,  clothing  and  support;  and, 
that  during  said  time,  the  father  and  mother  of  appellee's  ward 
were  both  dead,  and  appellee,  as  her  guardian,  was  entitled  to 
her  said  services.     Wherefore,  etc. 

The  only  objection  to  this  fourth  paragraph  of  answer 
pointed  out  in  argument  by  appellant's  counsel  is,  that  it  was 
*'  a  plea  in  abatement,  and  not  sworn  to,"  The  paragraph  cer- 
tainly was  pleaded  in  bar  of  the  appellant's  action,  but,  if  it 
Vol.  87.— 14 
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had  been  pleaded  in  abatement^  it  would  not  have  been  bad 
on  demurrer  thereto,  for  the  want  of  facts,  merely  because  it 
had  not  been  sworn  to.  No  other  objection  to  the  paragraph 
has  been  pointed  out  by  the  appellant's  counsel,  and  this  ob- 
jection could  not  be  reached  by  a  demurrer  to  the  pleading 
for  the  want  of  sufficient  facts.  Where  the  objection  to  a 
pleading  is  that  it  is  not  verified  or  sworn  to,  as  by  law  re^ 
quired,  the  objection  can  not  be  reached  by  a  demurrer  to  such 
pleading,  for  the  want  of  sufficient  &cts.  The  proper  prac* 
tice,  where  the  pleading  is  filed  without  being  verified,  is  to 
move  to  rejector  strike  it  from  the  record.  Indianapolis^  etc., 
R.  W.  Co.  V.  Summers,  28  Ind.  521 ;  Willett  v.  Poriery  42  Ind. 
250;  Sutherland  v.  Hankins,  56  Ind.  343. 

In  his  brief  of  this  cause  the  appellant's  counsel  has  not 
even  alluded  to  the  alleged  error  of  the  court  in  overruling- 
the  demurrer  to  the  fifth  paragraph  of  appellee's  answer.  Thi«^ 
error,  therefore,  if  it  be  an  error,  under  the  settled  practice  of 
this  court  must  be  regarded  as  waived. 

The  next  error  complained  of  in  argument  by  the  appel- 
lant's counsel  is  the  decision  of  the  trial  court  in  overruling 
the  demurrer  to  the  seventh  paragraph  of  the  appellee's  an- 
swer. This  paragraph  was  an  answer  only  to  the  third  par- 
agraph of  the  appellant's  complaint,  and  therein  the  appellee 
alleged,  in  substance,  that  the  appellant  could  not  recover  a 
judgment  on  the  third  paragraph  of  his  complaint  against  the 
appellee,  as  such  guardian,  in  this  action,  for  the  reason  that 
his  guardianship  of  said  Myrtie  Coats  had  terminated  before 
the  commencement  of  this  suit ;  that,  on  the  4th  day  of  Sep- 
tember, 1880,  the  appellee's  ward,  Myrtie  Coats,  had  inter- 
married with  one  Charles  Tobey,  who  was  then  over  the  age 
of  twenty-one  years,  and  had  been  thereafter  and  then  was  the 
wife  of  said  Tobey ;  that  the  appellant's  action  ought  to  havo 
been  brought  against  the  said  Charles  and  Myrtie  Tobey ;  but 
the  appoUee  admitted  that  he  had  not  accounted  for  and  paid 
to  said  Myrtie  the  funds  in  his  hands. 
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In  section  2526,  R.  S.  1881,  in  force  at  the  time,  it  is  pro- 
vided that  "  The  marriage  of  any  female  ward  to  a  person  of 
fiill  age  shall  operate  as  a  legal  discharge  of  the  guardianship ; 
and  the  guardian  shall  be  authorized  to  account  to  the  wife, 
with  the  assent  of  the  husband/^  Appellant's  counsel,  in  his 
brief  of  this  cause,  does  not  complain  of  the  decision  of  the 
court  in  overruling  the  demurrer  to  this  paragraph  of  answer, 
so  much  as  he  does  of  the  supposed  inconsistency  of  the  court 
in  sustaining  a  demurrer  to  the  sixth  paragraph,  ^^  identical 
in  character  and  averment^'  with  the  seventh  paragraph  of 
answer.  The  facts  alleged  in  the  sixth  and  seventh  para* 
graphs  of  answer  are  identical ;  but  the  court  did  not  err,  we 
think,  either  in  sustaining  appellant's  demurrer  to  the  sixth 
paragraph,  or  in  overruling  his  demurrer  to  the  seventh  par- 
agraph of  answer.  The  essential  difference  between  the  two 
paragraphs  of  answer  lies  in  this,  that  the  sixth  paragraph 
purported  on  its  face  to  be,  and  was,  an  answer  to  th^  entire 
complaint ;  while  the  seventh  paragraph,  by  its  terms,  was  ex- 
pressly limited  as  an  answer  only  to  the  third  paragraph  of 
complaint.  The  facts  alleged  did  not  constitute  any  defence 
whatever  to  the  first  and  second  paragraphs  of  complaint, 
which  counted  upon  the  appellee's  express  contract  and  agree- 
ment to  pay  for  the  boarding,  maintenance  and  education  of 
his  ward ;  while  the  same  facts  were  an  absolute  bar  to  any 
recovery  upon  the  cause  of  action  stated  by  appellant  in  the 
third  paragraph  of  his  complaint.  The  court  committed  no 
error,  as  it  seems  to  us,  in  overruling  appellant's  demurrer  to 
the  seventh  paragraph  of  appellee's  answer.  The  other  er- 
rors  assigned  by  appellant,  on  the  record  of  this  cause,  are 
not  noticed  in  argument  by  his  counsel,  and  are  therefore  re- 
garded as  waived. 

The  judgment  is  affirmed,  with  costs. 
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No.  10,195. 

State,  ex  rel.  Baldwin,  Attorney  General,  v.  City 

OF  Terre  Haute. 

Cities. — Poioer  to  buy  Really  for  School  Purposes. — School  Corporation. — Prom- 
issory Note, — A  city,  organized  under  the  general  law  for  the  incorpora- 
tion of  cities,  hns  no  power  to  buy,  and  give  its  promissory  notes  for,  a 
county  seminary,  though  for  school  purposes  in  the  city.  That  power 
belongs  to  the  school  corporation  of  the  city. 

From  the  Superior  Court  of  Vigo  county. 

D.  P.  Baldwin,  Attorney  General,  and  iJ.  B,  Stimsony  for 
appellant. 

/.  N.  Pierce  and  W.  E,  Hendrichy  for  appellee. 

Woods,  C.  J. — Error  is  assigned  upon  the  decision  of  the 
court  sustaining  the  demurrer  for  want  of  facts  to  the  several 
paragraphs  of  the  appellaut's  complaint.  The  differences  be- 
tween the  paragraphs  need  not  be  stated.  Each  is  upon  a 
lost  note  which,  it  is  alleged,  was  made  by  the  appellee.  The 
material  averments  are,  that,  under  the  act  of  June  12th,  1852, 
for  the  sale  of  county  seminaries  (1  R.  S.  1852,  p.  437),  the 
county  of  Vigo,  in  1853,  sold  to  the  city  of  Terre  Haute  the 
seminary  lot  of  that  county,  and  issued  to  the  city  a  certificate 
of  the  sale ;  that  the  purchase  was  made  for  the  use  of  the  city 
schools;  that,  in  1867,  in  order  to  procure  the  location  of  the 
State  normal  school  within  its  limits,  the  city  proposed  to  do- 
nate the  lot  to  the  State;  and,  by  the  act  of  March  8th,  1867 
(1  R.  S.  1876,  p.  823),  provision  was  made  for  the  erection 
of  the  necessary  buildings  on  the  lot,  conditioned  that  no  part 
of  the  appropriation  should  be  drawn  until  the  opinion  of  the 
attorney  general  should  be  filed,  showing  that  the  title  to  the 
land  donated  by  the  city  had  vested  by  a  good  and  sufficient 
deed  in  fee  simple ;  that,  on  the  22d  day  of  March,  1867,  after 
the  passage  of  this  act,  the  city  executed  to  the  county  the 
notes  in  suit  for  the  sura  due  upon  the  purchase-price  of  said 
lot,  for  the  use  of  the  common  school  fund,  as  required  by  the 
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fifteenth  section  of  the  act  first  named,  and  thereupon  the 
county  executed  to  the  city  a  deed  of  conveyance  of  the  lot, 
and  the  city  made  its  deed  thereof  to  the  State — ^the  lot  now 
being  the  site  of  the  State  normal  school. 

Counsel  for  the  appellee  insist  that  the  city  had  no  power 
to  make  the  alleged  purchase,  nor  to  bind  itself  by  promissory 
notes  for  the  purchase-price ;  that  the  school  corporation  of 
the  city,  which  is  a  distinct  legal  entity,  alone  had  power  to 
itiake  the  purchase,  to  give  the  notes  and  to  levy  the  taxes 
necessary  for  their  payment.  This  view  seems  to  be  in  accord 
with  the  statutes,  and  with  the  decisions  of  this  court.  1  R. 
8.  1852,  p.  444,  sec.  32;  p.  211,  sec.  35,  clause  32;  p.  215, 
sec.  56;  1  R.  S.  1876,  p.  782,  sec.  10;  Kill  v.  Jenkinson,  15 
Ind.  425 ;  MelMughlin  v.  Shelby  Township,  52  Ind.  114;  Sims 
v.  AlcOlure,  52  Ind.  267;  Jackson  Township  v.  Barnes,  56 
Ind.  136;  Wrir/ht  w Stockmani,b%  Ind. 65;  Utica  Toxcnship  v. 
JMer,  62  Ind.  230. 

Judgment  affirmed. 


No.  10,188. 

Gammon  et  al.  v,  Cottrell. 

Pbomissort  Note. — Judgmenl. — Res  AdJiidiraXa, — Evidence, — Suit  on  a 
promissory  note  for  $100.  Answer  that  this  and  other  notes  were  given 
for  a  reaper;  that  in  a  former  sait  on  the  other  notes  between  the  same 
parties  it  was  adjudged  that  there  was  due  to  the  plaintiffs,  on  all  the 
notes,  $142.  The  record  put  in  evidence  to  support  the  answer  showed 
a  suit  against  the  defendant  on  two  notes  of  $100  each,  an  answer  that 
those,  and  another  for  a  like  sum  not  due,  were  for  a  reaper  which  was 
warranted,  and  a  breach  of  warranty,  a  reply  in  denial,  and  a  verdict 
and  judgment  for  the  plaintiffs  for  $142. 

Hkldf  that  the  evidence  failed  to  support  the  answer. 

From  the  Vigo  Circuit  Court. 

N.  O.  Buff  J  /.  T.  Pierce  and  Z).  T.  Morgan,  for  appellants. 
W.  W.  Ramsey^  for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellants  against 
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the  appellee,  upon  a  note  of  $100  made  by  him  to  them  on 
the  28th  day  bf  July,  1879,  payable  on  the  1st  day  of  Sep- 
tember, 1881. 

.  The  appellee  filed  an  answer  of  three  paragraphs.  The 
third  paragraph,  the  only  one  in  support  of  which  any  evidence 
was  offered^  averred  that  the  appellee  executed  to  the  appel- 
lants three  notes,  of  which  the  note  in  suit  was  one,  for  a 
reaper ;  that,  in  a  suit  upon  the  other  two  notes,  an  issue  was 
made  upon  this  note,  and  the  jury  found  that  there  was  due 
upon  all  of  said  notes  the  sum  of  $142.  This  paragraph  was 
denied,  the  issues  submitted  to  the  court,  a  finding  made  for 
the  appellee,  and,  over  a  motion  for  a  new  trial  because  the 
finding  was  contrary  to  the  evidence,  final  judgment  was  ren- 
dered upon  the  finding.  The  ruling  upon  the  motion  for  a 
new  trial  is  assigned  as  error. 

The  evidence  is  in  the  record.  The  note  was  read  in  evi- 
dence, and  this  entitled  the  appellants  to  judgment,  unless  an 
affirmative  defence  was  established.  In  support  of  the  de- 
fence alleged  in  the  third  paragraph  of  the  answer,  the  appellee 
read  in  evidence  the  record  of  a  suit  upon  the  two  notes  men- 
tioned in  such  paragra[»h.  The  complaint  was  in  the  ordi- 
nary form.  The  first  paragraph  of  the  answer  was  a  plea  of 
no  consideration,  and  the  second  averred  that  the  notes  sued 
upon  and  the  note  now  in  suit,  which  was  not  then  due,  had 
been  given  for  a  reaper;  that  it  was  warranted  well  made,  of 
sound  timber  and  capable  of  doing  good  work,  and  then  alleged 
a  breach  of  the  warranty,  to  the  appellee's  damage  in  the  sum 
of  $300,  which  he  alleged  "  he  ought  to  recover  as  a  set-oflf 
against  said  three  notfes  executed  in  payment  for  said  machine, 
and  that  said  note  not  yet  due  ought  to  be  declared  cancelled.'' 
Prayer  for  judgment  for  $300,  and  that  the  third  note  be 
cancelled. 

This  answer  was  denied,  and  the  issues  were  submitted  to 
a  jury,  and  a  verdict  returned  for  $142  for  the  plaintiflfs,  upon 
which  final  judgment  was  rendered.  This  was  all  the  evidence 
iu  support  of  the  third  paragraph  of  the  answer,  and  it  utterly 
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&]Ied^  in  our  opinion,  to  establish  any  defence  to  the  note  in 
«ait.  The  note  was  not  cancelled  by  the  judgment,  nor  did 
the  pleadings  authorize  any  such  judgment.  The  averment 
in  the  answer,  that  the  appellee  had  been  damaged  by  the 
breach  of  the  warranty  in  the  sum  of  $300,  though  that  sum 
exceeded  the  amouAt  of  the  other  notes  enough  to  equal  the 
amount  due  upon  this  note,  did  not  authorize  such  relief. 
This  is  said  upon  the  assumption  that  the  pleading  is  an  an- 
swer, as  it  purports  to  be ;  but  if  it  is  regarded  as  a  counter- 
claim the  result  must  be  the  same,  as  the  jury  did  not  find  in 
&vor  of  the  cancellation  of  said  note,  and  no  such  judgment 
was  or  could  have  been  rendered.  The  jury  found  a  verdict 
for  $142.  This  was  less  than  the  face  of  the  other  notes,  and 
the  difference  between  the  amount  due  upon  them  and  the 
verdict  must  be  regarded  as  the  damages  allowed  for  breach 
of  the  warranty.  It  can  not  be  assumed  that  they  also  allowed 
enough  more  to  equal  the  amount  of  this  note,  when  there  is 
nothing  in  the  verdict  or  judgment  to  justify  it.  The  claim 
for  damages  sustained  by  breach  of  the  warranty  is  merged 
in  the  other  judgment;  but  this  note  was  not  cancelled  by  it, 
nor  was  any  defence  shown  to  it.  For  these  reasons  the  judg- 
ment should  be  reversed,  and  a  ;iew  trial  granted. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  costs  of  the  appellee. 


No.  10211. 

Hubbard,  Administrator,  v.  Farrell. 

IBankruptcy. — New  Promise. — Finding. — Supreme  (Jourt. — A  new  promiBe> 
in  order  to  revive  a  debt  dincharged  by  bankruptcy,  must  be  clear,  un- 
equivocal and  express.  This  message  was  sent  by  the  bankrupt  to  hia 
creditor:  "Tell  hira  I  intend  to  pay  him."  Which  message  the  creditor 
received. 

JIdd,  that  the  Supreme  Court  would  not  disturb  a  finding  that  there  was  a 
Dew  promise. 
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8am£. — AdministrcUor. — Surprise. — Evidence, — New  Trial. — An  administra- 
tor, availing  himself  of  his  intestate's  discharge  in  bankruptcy  as  a  de- 
fence, without  pleading  it,  can  not  be  surprised  by  evidence  in  support 
of  a  new  promise,  so  as  to  get  a  new  trial  for  that  reason. 

From  the  Bartholomew  Circuit  Court. 

W.  F.  Norton  and  S.  W.  Smithy  for  appellant. 
/.  C.  OrVy  for  appellee. 

Black,  C. — The  only  alleged  error  is  the  overruling  of  a 
motion  for  a  new  trial,  the  action  being  upon  a  claim  in  fiivor 
of  the  appellee  against  the  estate  of  Charles  A.  Hubbard^ 
deceased.  The  first  four  of  the  six  causes  stated  in  the  motion 
presented,  in  different  forms,  the  question  whether  the  finding 
was  sustained  by  suflScient  legal  evidence.  The  appellee  proved 
on  the  trial  that  two  judgments  were  rendered  before  a  justice 
of  the  peace  in  actions  upan  promissory  notes  against  said 
Charles  A.  Hubbard,  and  that  tkp  appellee  became  replevin 
bail  on  each  of  said  judgments  on  w^e  1st  of  August,  1877,. 
and  as  such  paid  them  in  September,  tSZ^* 

The  appellant  then  proved  the  discharge^  his  intestate  in 
bankruptcy  in  1879  from  all  provable  debts  ahd  claims  exist- 
ing on  the  22d  of  August,  1878,  the  date  of  the 'filing  of  hi& 
petition  to  be  adjudged  a  banjcrupt.  Thereupon  thfe  appellee 
introduced  as  a  witness  one  Jonas  P.  Brinkley,  who  testified 
as  follows,  as  shown  by  the  bill  of  exceptions : 

"About  one  year,  or  one  year  and  a  half  ago,  I  went  into 
the  store  where  the  decedent  was  and  had  a  talk  with  him ;  snd,. 
nigh  as  I  can  remember,  he  said  to  me,  '  I  have  got  my  hous« ' 
or  'mill  back;'  my  opinion  is  he  said  the  mill;  that  'some\ 
people  are  not  as  smart  as  they  thought  they  were;  I  will  be 
all  right  yet ;  there  are  but  two  men  on  my  paper,  and  one  is 
Lewis  Farrell,  and  the  other  is  James  W.  Perkinson ;  I  want 
you  to  go  and  tell  Lewis  Farrell  I  intend  to  pay  him,  and  to^ 
keep  still  and  say  nothing;'  and  insisted  I  should  tell  Lewis- 
He  did  not  refer  to  what  paper  it  was,  nor  what  he  intended 
to  pay  Farrell ;  I  told  Lewis  Farrell  some  days  afterward  i  \ 
don't  know  just  how  long  after  or  when,  but  I  told  him.'' 


s 
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The  only  important  question  in  the  ease  is  whether  the  tes- 
timony of  this  witness  authorized  the  court,  sitting  as  a  jury, 
to  find  that  the  bankrupt  made  a  new  promise  to  pay  the  debt* 
In  Shoehey  v.  Mills,  71  Ind.  288  (36  Am.  R.  196),  the  fol- 
lowing instruction  to  the  jury,  in  relation  to  a  promise  to  pay 
.a  debt  discharged  by  bankruptcy,  was  held  to  be  correct,  and 
was  said  to  be  supported  by  the  authorities : 

"  The  promise,  by  which  a  discharged  debt  is  revived,  must 
be  clear,  distinct  and  unequivocal.  There  must  be  an  expres- 
sion by  the  defendant  of  a  clear  intention  to  bind  himself  to 
the  payment  of  the  debt.  The  new  promise  must  be  distinct^ 
unambiguous  and  certain.  The  expression  of  an  intention  to 
pay  the  debt  is  not  sufficient.  There  must  be  a  promise  be- 
fore the  debtor  is  bound.  An  intention  is  but  the  purpose  a 
man  forms  in  his  own  mind ;  a  promise  is  an  express  undertak- 
ing or  agreement  to  carry  that  purpose  into  effect,  and  must 
be  express,  in  contradistinction  to  a  promise  implied  from  an 
acknowledgment  of  the  justness  or  existence  of  the  debt." 

It  must  be  borne  in  mind  that  the  court  below  passed  upon 
the  evidence  as  a  jury,  and  that  with  the  rightful  province  of 
a  jury  this  court  can  not  interfere.  If  the  words  used  by  the 
bankrupt  w^re  capable  of  being  construed  as  a  promise,  it  was 
for  the  court  acting  as  a  jury  to  determine  whether  by  those 
words  he  intended  to  promise  to  pay  the  debt.  PraU  v.  i2t^- 
sdly  7  Cush.  462;  Benneii  v.  Everett,  3  R.  I.  152. 

No  precise  form  of  words  is  required  to  make  a  new  prom- 
ise. A  declaration  by  the  bankrupt  that  he  is  able  and  wil- 
ling to  pay  the  debt  amounts  to  an  express  promise  to  pay  it. 
Evans  v.  Carey,  29  Ala.  99.  See,  also.  Bearing  v.  MoffUt,  6 
Ala.  776 ;  Harris  v.  Peck,  1  R.  I.  262.  The  circumstances 
under  which  the  words  were  used,  and  all  the  language  of  the 
l)arties,may  be  taken  into  consideration  to  determine  the  mean- 
ing of  the  bankrupt.  Looking  as  an  appellate  court  at  the 
evidence,  we  can  not  say  that  under  proper  instructions  from 
the  court  a  jury  might  not  have  found  that  the  bankrupt  in- 
tended by  his  language  to  promise  the  appellee  to  pay  the  debt* 
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The  fifth  cause  stated  in  the  motion  for  a  new  trial  was, 
that  "  the  court  erred  in  permitting,  over  the  objection  of  the 
defendant  at  the  time,  the  witness  Jonas  P.  Brinkley  to  tes- 
tify." It  is  sufficient  to  say  of  this  cause  that  it  does  not  ap- 
pear that  any  objection  or  exception  was  taken  to  the  action 
of  the  court  in  permitting  this  witness  to  testify,  or  to  any 
portion  bf  his  testimony. 

.  As  the  sixth  cause,  the  appellant  sought  to  show  that  he 
was  surprised  by  the  testimony  of  the  witness  Brinkley.  Hav- 
ing availed  himself  of  his  privilege,  under  the  statute  relat- 
ing to  the  settlement  of  the  estates  of  decedents,  to  prove  the 
decedent's  discharge  in  bankruptcy,  without  pleading  it,  the 
appellant  had  no  right  to  profess  surprise  at  the  introduction 
of  evidence  to  prove  a  new  promise.  The  evidence  was  com- 
petent and  legitimate  under  the  issues,  and  such  as  might 
reasonably  have  been  expected.  Pauley  v.  Short,  41  Ind.  180; 
Broicnlee  v.  Kenneipp,  41  Ind.  216 ;  Chamberlain  v.  Reid^  49 
Ind.  332 ;  Humphrei/a  v.  State,  ex  reL,  75  Ind.  469. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 


No.  9249. 
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Bill  op  Exceptions. — Evidence. — OmiUed  Items. — Practice. — Supreme  OmrU 
— Where  the  transcript  of  a  bill  of  exceptions  does  not  contain  copies  ot 
items  of  written  evidence,  which  the  bill  shows  were  read,  the  Supreme 
Court  will  regard  the  blanks  as  showing  omissions  of  evidence  necessary 
to  enable  it  to  determine  whether  the  evidence  itself,  as  a  whole,  was 
sufficient,  and,  in  such  case,  although  the  bill  of  exceptions  contains  the 
statement  that  "this  was  all  the  evidence  given  in  the  cause,"  it  will  be 
regarded  as  imperfect,  and  the  judgment  will  not  he  reversed  upon  any 
question  depending  for  its  proper  decision  upon  the  sufficiency  of  the 
evidence. 

From  the  Superior  Court  of  Marion  county. 
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L.  Ritter  and  E,  F,  Riiter,   for  appellant. 
J.  M.  Judah  and  A.  S.  Caldicdl,  for  appellee. 

BiCKNELL,  C.  C. — This  was  an  action  by  the  appellant 
against  the  appellee  to  recover  $2,000,  that  being  the  price 
alleged  to  have  been  received  by  tlje  appellee  upon  the  sale 
of  certain  lands.  The  lands  had  been  conveyed  by  the  ap- 
pellant to  the  appellee  as  a  conditional  donation,  and  the  ap- 
pellant claimed  that  the  condition  had  not  been  performed. 
The  case,  in  all  its  essential  features,  is  nearly  identical  with 
the  case  of  Moore  v.  Butler  Universityy  83  Ind.  376,  and  grows 
out  of  the  same  general  transaction,  to  wit,  the  removal  of 
the  university  to  Irvington,  and  the  donations  nijide  to  secure 
such  removal. 

A  trial  by  jury,  before  the  superior  court  in  special  term, 
resulted  in  a  verdict  and  judgment  for  the  d(?fendant.  The 
plaintiif  moved  for  a  new  trial,  alleging  that  the  verdict  was 
not  sustained  by  the  evidence  and  was  contrary  to  law.  This 
motion  being  overruled,  the  plaintiff  appealed  to  the  superior 
-court  in  general  term,  assigning  as  error  there  that  the  court 
in  special  term  erred  in  overruling  his  motion  for  a  new  trial. 
The  superior  court  in  general  term  affirmed  the  judgment  of 
the  court  in  spt'cial  term,  and  from  this  judgment  the  plain- 
tiff appealed  to  this  court,  assigning  as  error  here  that  the  su- 
perior court  in  general  term  affirmed  the  judgment  of  the 
•court  in  special  term.  The  only  matter  discussed  in  the  ap- 
pellant's brief  is,  that  the  verdict  was  not  sustained  by  the 
■evidence.  The  appellee  claims  that  the  evidence  is  not  be- 
fore the  court,  and  that  therefore  the  question  discussed  by 
the  appellant  can  not  be  determined. 

The  bill  of  exceptions  shows  the  following:  C.  E.  Hol- 
lenbeck  being  a  witness  under  examination,  the  following 
was  his  testimony  as  to  the  matter  now  under  consideration  : 

"Question.  What  is  that  paper  you  hold  in  your  hand? 
Answer.     That  is  the  identical  paper  that  was  read. 

"Question.     Just  read  it  to  the  jury.     The  witness  did 
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SO."  Then  follows  a  blank  space  where  the  writing  ought  to 
be,  but  it  is  not  there,  and  it  is  not  shown  to  appear  any- 
where  else  in  said  bill  of  exceptions,  nor  identified  in  any 
way.  Again,  during  the  examination  of  the  same  witness  the 
following  appears  in  the  bill  of  exceptions : 

"Question.  What  paper  is  that?  (handing  him  a  paper.) 
Answer.  That  is  the  original  paper  written  by  Judge  Julian^ 
and  offered  as  an  amendment  to  that  resolution  offered  by 
Mr.  Butler.  It  is  endorsed  by  me,  as  secretary,  to  that  affect. 
Paper  read  to  the  jury."  Then  follows  a  blank  where  this 
writing  ought  to  be,  but  it  is  not  there,  and  it  is  not  shown  to 
appear  elsewhere  in  the  bill  of  exceptions,  nor  identified  in 
any  way. 

It  has  been  decided  a  great  many  times  that,  although  the 
bill  of  exceptions  contains  the  statement,  as  the  bill  in  this 
case  does,  that  "this  was  all  the  evidence  given  in  the  cause," 
yet  the  bill  will  be  imperfect  if  it  show  affirmatively  that 
other  evidence  was  given  not  set  forth  in  the  bill,  and  that 
this  court,  in  such  a  case,  will  not  reverse  the  judgment  upon 
any  question  depending  for  its  proper  decision  upon  the  suf- 
ficiency of  the  evidence.  Morris  v.  Stern,  80  Ind.  227 ;  Clay 
V.  Clark,  76  Ind.  161 ;  Eif/eninan  v.  Rockport,  etc,,  Ass^n,  79 
Ind. 41 ;  French  v.  State,ex  rel.,  81  Ind.  151  ;  Langohrv, Smithy 
81  Ind.  495.  Where  the  question  depends  upon  the  evi- 
dence the  record  must  contain  the  evidence ;  but  where  the 
question  does  not  depend  upon  the  entire  evidence,  as  where 
the  court  admits  improper  evidence  or  excludes  a  competent 
witness,  the  question  can  be  determined  without  the  entire 
evidence.  Shorb  v.  Kinzie,  80  Ind.  500 ;  Johnson  v.  Wiley , 
74  Ind.  233;  Wells  v.  Wells,  71  Ind.  509;  Sutherland  v. 
Hankins,  56  Ind.  343.  We  can  not  determine  whether  the 
evidence  given  in  this  ease  was  sufficient  or  not,  and  there- 
fore the  judgment  must  be  affirmed;  but, even  if  the  bill  of 
exceptions  could  be  regarded  as  perfect,  all  the  material  ques- 
tions  presented  thereby  are  settled  by  the  case  of  Moore  v* 
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Butler  Universitijy  supra,  and  the  jiulginent  could  not  be  set 
aside.  % 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  tlie  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  atiirmed,  at  the  costs  of  the  appellant. 


No.  10,241. 

Peck,  Treasurer,  v.  The  Board  op  Commissioners  of     .  g^^ 

Tippecanoe  County.  Iil»j» 

Tbactic^— Pleading  or  I\irt  thereof  Rejected, — BUI  of  Exeeptums.Sapreme 
Court. — Where  a  motion  to  reject  or  strike  out  a  pleading,  or  some  part 
thereof,  is  Bustained,  such  pleading  or  part  thereof  will  constitute  no 
part  of  the  record,  on  an  appeal  to  the  Supreme  Court,  unless  it  is  made 
8o  by  bill  of  exceptions  or  order  of  court. 

From  the  Tippecanoe  Circuit  Court. 
J,  Park  and  A,  IL  Yount,  for  appellant. 

HovTK,  J. — ^Thc  appellant  presented  to  the  appellee,  for  al- 
lowance, an  itemized  account  for  commissions  claimed  on 
divers  sums  of  money,  other  than  taxes,  paid  to  him  as  treas- 
urer of  Tippecanoe  county.  The  appellee  refused  to  allow 
any  part  of  his  account,  and  he  appealed  from  its  decision  to 
the  circuit  court  of  the  countj.  There  the  appellee's  motion 
to  strike  out  each  of  the  twenty-one  items  of  the  appellant's 
account,  for  the  reason  that  it  was  not  a  proper  and  lawful 
charge  in  his  favor  against  the  appellee,  wsls  sustained  by  the 
court  as  to  each  and  all  of  the  items.  To  this  ruling  the  ap- 
pellant excepted,  and  judgment  was  rendered  against  him  for 
appellee's  costs. 

The  decision  of  the  court  in  sustaining  appellee's  motion 
to  strike  out  is  the  only  error  assigned  by  the  appellant.  The 
appellant's  counsel  insist,  with  jnuch  earnestness,  that  each 
one  of  the  items  of  account  struck  out  by  tlie  circuit  court 
was  a  proper  and  legal  charge  against  the  appellee  and  in 
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&vor  of  the  appellant.  We  are  of  the  opinion,  however,  that 
the  questSns  discussed  by  counsel  are  not  saved  in  or  pre* 
sented  by  the  record  of  this  cause.  Each  and  all  of  the  items 
of  the  appellant's  account  were  struck  out  by  the  court,  on 
appellee's  motion.  Thereafter  these  items  of  account  consti- 
tuted no  part  of  appellant's  claim  or  cause  of  action,  and  they 
could  not  be  brought  back  into  the  pleading  or  record  except 
by  a  bill  of  exceptions  or  by  an  order  of  court.  This  is  set- 
tled by  many  decisions  of  this  court.  Berlin  v.  Oglesbee,  C5 
Ind.  308 ;  Stott  v.  Smith,  70  Ind.  298 ;  Dunn  v.  Tousey,  80 
Ind.  288. 

The  items  of  appellant's  account,  after  they  were  struck  out 
by  the  court,  were  not  made  part  of  the  record  either  by  a 
bill  of  exceptions  or  by  an  order  of  the  court.  In  the  absence 
of  these  items  from  the  record,  the  questions  discussed  by  ap- 
pellant's counsel  are  not  presented  for  our  decision.  We  can 
not  say  from  the  record  of  this  cause  that  the  court  below 
erred  in  sustaining  appellee's  motion,  and,  therefore,  we  are 
bound  to  say  that  such  ruling  was  not  erroneous.  For,  cer- 
tainly, the  record  before  us  wholly  fails  to  exclude  the  reason- 
able presumptions  in  favor  of  the  correctness  of  the  court's 
decision.  Myers  v.  Miirphyy  60  Ind.  282 ;  Foster  v.  Ward,  75 
Ind.  594 ;  Ooulier  v.  Coulter,  81  Ind.  542. 

The  judgment  is  affirmed,  with  costs. 


No.  10,330. 

Cooper  et  ai..  v,  Robertson. 

BeaIi  BffTATE,  Action  to  Recover. — Evidence  of  Rental  Value. — Lease,— In 
an  action  t^  recover  the  possession  of  real  property,  rents  and  damages 
for  its  detention,  tried  in  May,  1882,  no  ermr  was  committed  in  allowing 
proof  of  its  rental  value  from  September  1st,  1881,  to  September  1st, 
1882,  for  the  purpose  of  showinj?  tlio  amount  of  damages  sustained  by 
its  detention  from  September  1st,  18S1,  to  the  time  of  the  trial. 

Supreme  Court. — Answers  to  Interrogatories. — Bn^f. — The  Supreme  Court 
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will  not  examine  a  question  raised  by  a  motion  for  judgment  upon  an- 
swers to  interrogatories  unless  the  appellants  indicate  in  ti|§ir  brief  why 
the  motion  should  have  been  sustained. 

Same. —  Weight  of  Evidence, — The  Supreme  Court  will  not  disturb  a  judg- 
ment upon  the  mere  weight  of  the  evidence. 

Same. — Erroneous  InstructionsL — Where  substantial  justice  has  been  done, 
the  judgment  will  not  be  reversed  though  erroneous  instructions  may 
have  been  given. 

Jury. — Misconduct  of, — It  is  not  misconduct  on  the  part  of  a  jury,  where, 
after  retiring  to  deliberate  upon  the  case,  they  go  in  a  body  with  the 
sheriir  to  their  meals,  in  pursuance  of  a  general  order  to  be  thus  taken, 
though  no  such  order  was  made  in  the  case. 

From  the  Dearborn  Circuit  Court. 

J,  K.  Thompson  and  W.  II.  Dowdellj  for  appellants. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellants. The  conaplaint  consisted  of  two  paragraphs.  The 
first  sought  to  recover  the  possession  of  certain  real  estate 
leased  by  the  appellee  to  appellants  from  the  Ist  of  March  to 
the  1st  of  September,  1881,  j^nd  the  rent  alleged  to  be  due  by 
the  terms  of  such  lease.  The  second  sought  to  recover  rent 
alleged  to  be  due  upon  a  lease  of  said  premises  from  the  1st 
of  March,  1880,  until  the  1st  of  March,  1881,  made  to  appel- 
lants by  the  appellee^s  husband,  who  then  owned  said  prem- 
ises, and  who  thereafter  died,  devising  all  his  estate  to  the 
appellee.  A  demurrer  for  the  want  of  facts  was  overruled  to 
each  paragraph  of  the  complaint. 

Issues  were  formed,  a  trial  had,  and  a  verdict,  with  answers 
to  interrogatories,  was  returned  for  the  appellee,  awarding 
her  the  possession  of  the  property,  assessing  the  damages  for 
its  detention  at  $5,  and  for  rents  accrued  prior  to  September 
1st,  1881,  at  $185.  A  motion  for  judgment  on  the  first  para- 
graph of  the  complaint  on  the  answers  of  the  jury  to  the  in- 
terrogatories, and  a  motion  for  a  new  trial,  were  overruled, 
and  judgment  was  rendered  upon  the  verdict.  These  rulings 
are  assigned  as  error. 

The  only  suggestion  made  as  to  the  insufficiency  of  the 
complaint  is,  that  its  "averments  do  not  comport  with  the 
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terms  of  the  leases,  copies  of  which  were  filed  as  exhibits."  We 
have  been  unable  to  discover  the  supposed  contradiction^  and 
think  there  is  nothing  in  the  suggestion. 

The  appellants,  in  their  brief,  say  that  the  court  should  have 
rendered  judgment  for  them  upon  the  special  findings  of  the 
jury,  but  do  not  indicate  why  it  should  have  been  done. 
Under  these  circumstances  they  can  not  expect  us  to  examine  - 
the  question ;  but,  nevertheless,  we  have  done  so,  and  think 
there  is  no  inconsistency  at  all  between  the  general  verdict 
and  the  special  findings  of  the  jury. 

The  motion  for  a  new  trial  embraced  various  reasons. 
These  will  now  be  noticed. 

The  first  reason  urged  is  that  the  court  erred  in  admitting 
evidence  of  the  rental  value  of  the  land  from  the  1st  of  Sep- 
tember, 1881,  to  the  1st  of  September,  1882.  The  trial  oc- 
curred in  May,  1882,  and  it  is  said  that  this  testimony  war- 
ranted the  jury  in. allowing  the  appellee  rents  before  they 
accrued.  We  think  otherwise.  *  This  evidence  was  proper  to 
enable  the  jury  to  determine  the  damages  for  the  detention 
of  the  property  after  the  1st  of  September,  1881,  and  this  was 
the  only  purpose  for  which  it  was  considered,  as  the  jury  did 
not  award  any  sum  for  rents  after  that  date.  There  was, 
therefore,  no  error  in  its  admission. 

It  is  next  insisted  that  the  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence.  The  appellee  rented  the  premises  in 
question  to  the  appellants  until  the  1st  of  September,  1881, 
and  before  the  expiration  of  that  time  James  Cooper  desired 
to  rent  them  for  another  term.  He  and  the  appellee  met, 
agreed,  as  they  supposed,  upon  another  term,  and,  in  pursu- 
ance of  their  understanding,  she  prepared  a  written  lease  which 
was  to  be  signed  by  him  and  John  Cooper,  his  father.  The 
lease  was  drawn,  was  for  another  year,  and  was  handed  to 
him  to  be  by  them  executed.  This  was  in  the  early  part  of 
August,  1881,  and  thereafter,  during  the  same  month,  James 
Cooper,  though  notified  not  to  do  any  seeding  until  the  lease 
was  signed,  did  plow  and  sow  about  twenty-five  acres.  «  The 
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lease  was  never  signed,  and  he,  James  Cooper,  declined  to  do 
so  on  the  ground  that  it  was  to  run  until  the  1st  of  March, 
1883.  Thereafter  this  action  was  brought^  and  the  only  dis- 
puted question  of  fact  was  whether  the  appellee  had  not  by 
acquiescence  leased  the  land  at  least  one  year  longer.  The 
evidence  upon  this  question  was  conflicting,  and  that  in  sup* 
port  of  the  appellee,  if  believed,  was  amply  sufficient  to  justify 
the  verdict  of  the  jury.  Under  these  circumstances  we  can 
not  disturb  the  judgment  upon  the  mere  weight  of  the  evidence^ 
as  has  often  been  decided. 

It  is  next  insisted  that  the  damages  assessed  are  excessive. 
The  evidence,  we  think,  authorized  the  jury  to  award  the 
amount  assessed  for  rents,  and  the  amount  assessed  as  dam- 
ages for  the  detention  was  much  less  than  the  evidence  war- 
ranted. If  this  assessment  was  made,  as  appellants  suggest, 
because  the  appellee,  by  the  recovery  of  the  property,  gets  the 
benefit  of  the  seeding  done  by  James  Cooper,  they  can  not  and 
ought  not  to  complain  of  the  result  in  this  respect,  though  it 
may  indicate  a  compromise  of  some  rights  involved  in  the 
controversy. 

A  number  of  the  instructions  given  by  the  court  are  criti- 
cised, but  we  are  satisfied  from  an  examination  of  them  that 
they  are  substantially  correct,  and  were  applicable  to  the.  case 
made  by  the  evidence.  If  they  were  not,  however,  it  would 
make  no  difierence,  as  we  are  satisfied  that  upon  the  assump- 
tion that  no  new  lease  was  made,  a  &ct  the  jury  were  justi- 
fied in  finding,  substantial  justice  has  been  done  between  the 
parties,  and,  in  such  case,  erroneous  instructions  will  not 
work  a  reversal  of  the  judgment. 

Lastly,  it  is  insisted  that  the  jury  misconducted  themselves, 
after  retiring  to  deliberate  upon  their  verdict,  by  going  and 
getting  their  supper  without  the  permission  of  the  court.  This 
was  not  found  to  be  true  in  point  of  fact.  Aft«r  retiring,  the 
jury  were  taken  in  a  body  by  the  sheriff  to  their  supper,  and 
this  was  done  in  pursuance  of  a  general  order  by  the  court  to 
Vol.  87.— 15 


I  87    SMI 
IM    108 


226  SUPREME  COURT  OF  INDIANA, 

Feeney  et  al,  t*.  Mazelin. 

the  sherifiF  to  take  jurors  at  meal  time  in  a  body  to  their 
meals.  In  view  of  this  general  order,  there  was  no  miscon* 
duct  upon  the  part  of  the  jury,  though  no  such  order  was 
given  in  this  case.  We  have  now  examined  all  the  questiona 
raised,  and  are  of  the  opinion  that  there  is  no  error  in  the 
record.     The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  be  and  it  is  hereby,  in  all  things^ 
affirmed,  at  appellants'  costs. 


10,357. 
Feeney  et  al.  v.  Mazelin. 

8uFREBCE  CoUKT. — Amendment  to  Pleading, — Record, — The  Supreme  Court 
can  not  review  the  action  of  the  lower  court  in  refusing  to  permit  a  de- 
fendant, after  the  cause  is  at  issue,  to  file  an  additional  defence,  unless 
the  pleading  proposed  and  the  affidavit  in  support  of  the  motion  for 
leave  to  file  are  in  the  record. 

Practice. — Promissory  Note.—Xon  est.  Factum. — Joint  Ansioer, —  Reply, — A 
joint  answer  by  two  defendants,  alleging  a  material  alteration  after  they 
executed  a  promissory  note  sued  on,  which  is  verified  by  the  affidavit  of 
only  one  of  them,  is  sufficient  only  to  put  the  plaintifi*  upon  proof  of 
the, execution  of  the  note  by  the  one  thus  verifying  the  answer;  as  to  the 
other  the  plaintiff  need  only  produce  the  note  in  evidence;  and  a  reply 
that  the  former  had  ratified  the  note  after  the  alteration  was  known  to 
him  is  good. 

Same. — New  Trial. — Joint  Motion. — A  joint  motion  of  two  or  more  co-parties 
for  a  new  trial  should  be  overruled  as  to  all  if  any  one  of  them  be  not 
entitled  to  a  new  trial. 

Same. — Assignment  of  Errors, — Upon  a  joint  assignment  of  errors  by  two  or 
more  appellants,  the  Supreme  Court  will  not  reverse  the  judgment  as  to 
either,  unless  some  available  error  be  f  jund  as  to  both. 

From  the  Marion  Circuit  Court. 

/.  L,  Griffiths  and  A,  F.  Poftt^  for  appellants. 

W.  D,  Bynum,  A.  T.  Beck  and  /.  Kidd,  for  appellee. 

Morris,  C. — The  app^lloe  sikmI  the  appollants  in  the  Hen- 
dricks Circuit  Court  on  the  following  promissory  note: 
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"$306.  Indianapolis,  Ind.,  April  20th,  1879. 

"One  year  after  date  we  promise  to  pay  to  the  order  of  John 
B.  Mazelin,  conjointly,  three  hundred  and  six  dollars,  ne- 
gotiable and  payable  at  the  Bank  of  Commerce,  in  Indiana- 
polis, Indiana,  for  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum  after  date  until  paid,  and  attorney's 
fees  of  five  per  cent,  upon  the  amount  due. 

"The  drawers  and  endorsers  hereon  severally  waive  present- 
ment for  payment,  protest  and  notice  of  protest  and  non-pay- 
ment of  this  note.  Peter  Feeney. 

"  Witness :  P.  C.  Leary.  his 

"Charles  X  Heshion. 
mark 

his 

"  John  C.  X  Casserly.^' 

mark 

Feeney,  who  was  duly  served  with  process,  did  not  appear 
to  the  action,  and  judgment  was  taken  against  him  by  default. 
Heshion  and  Casserly  appeared  and  answered  the  complaint 
by  a  general  denial.  They  also  filed  a  second  paragraph  of 
answer,  in  which  they  allege  that  the  defendant  Peter  Feeney 
being  indebted  to  the  plaintiff  in  the  sum  of  $306,  evidenced 
by  a  promissory  note,  and  the  plaintiff,  desiring  to  procure  a 
new  note  with  surety,  filled  up  a  note  in  full,  with  the  excep- 
tion of  the  signatures  of  the  makers,  and  handed  the  same  to 
one  Patrick  C.  Leary,  for  the  purpose  of  having  the  same  signed 
by  the  said  Feeney  and  his  sureties,  it  being  understood  by 
the  plaintiff  that  said  Leary,  the  defendant  Heshion  and  some 
other  person  acceptable  to  the  plaintiff,  were  to  be  the  sureties 
on  said  note;  that  said  Feeney  signed  said  note  as  principal, 
and  afterwards  said  note  was  signed  by  the  said  Heshion  and 
the  said  Leary  as  the  sureties  of  the  said  Feeney ;  that  they 
signed  the  note  at  the  same  time,  Leary  writing  both  signa- 
tures and  Heshion  makiiiijj  his  mark  ;  that  Casserlv  afterwards 
signed  said  note  as  the  surety  of  said  Feeney,  and  the  same 
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was  placed  in  the  hands  of  said  Leary  to  be  delivered ;  that 
it  was  delivered  by  Leary  so  signed  as  aforesaid,  to  the  plain- 
tiff; that  the  -plaintiff,  well  knowing  that  said  Feeney  had 
executed  said  note  as  principal,  and  that  the  said  Heshion, 
Leary  and  Casserly  had  signed  the  same  as  the  sureties  of 
said  Feeney,  materially  changed  and  altered  said  note  by 
erasing  and  removing  the  name  of  said  Leary  therefrom,  by 
drawing  a  pen  and  ink  mark  across  and  through  the  name  of 
said  Leary,  and  thereby  releasing  him  from  liability  on  said 
note  as  the  co-suretv  of  these  defendants :  that  the  note  men- 
tioned  in  said  complaint,  with  the  name  of  the  said  Leary 
erased  therefrom,  is  not  the  note  of  these  defendants.  The 
answer  is  properly  sworn  to  by  Heshion,  but  not  by  Casserly. 

The  plaintiff  replied  to  the  answer  by  a  general  denial.  He 
also  replied  to  the  second  paragraph  of  the  answer  as  to 
Heshion,  alleging  that,  longafter  the  execution  of  said  prom- 
issory note  by  the  defendants  and  others,  as  claimed,  and  after 
a  full  knowledge  of  all  the  facts  set  up  in  the  answer,  to  wit, 
on  the  20th  day  of  June,  1879,  the  said  Heshion  fully  ratified 
and  confirmed  the  acts  of  the  plaintiff  as  complained  of,  and 
took  and  received  from  the  said  Feeney,  the  principal  in  said 
note,  and  his  wife,  a  conveyance  of  certain  real  estate,  and,  as 
part  of  the  consideration  of  said  land  so  conveyed,  assumed 
and  agreed  with  the  said  Feeney  to  pay  the  said  note  sued 
upon.     Wherefore,  etc. 

At  this  point  the  venue  of  said  cause  was  changed  to  the 
Marion  Circuit  Court.  The  parties  appeared  in  the  Marion 
Circuit  Court,  and  the  appellants  Casserly  and  Heshion  filed 
a  third  and  fifth  paragraph  of  answer.  The  third  is  substan- 
tially the  same  as  the  second.  The  fifth  recites  the  facts  as 
to  the  signing  of  the  note  and  its  delivery  to  Leary  as  the 
same  are  stated  in  the  second  paragraph  of  the  answer.  It 
then  avers  that  before  the  delivery  of  the  note  to  the  plaintiff 
said  Leary  erased,  removed  and  struck  off  his  name  from 
said  note,  without  the  knowledge,  acquiescence  or  consent  of 
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the  defendants  Heshion  and  Casserly.  These  paragraphs  of 
the  answer  do  not  appear  to  have  been  verified. 

The  plaintiff  replied  to  the  third  and  fifth  paragraphs  of 
the  answer  by  a  denial.  The  cause  was  submitted  to  a  jury 
for  trial,  who  returned  a  verdict  for  the  appellee.  Heshion 
and  Casserly  moved  for  a  new  trial ;  the  motion  was  overruled 
and  final  judgment  rendered  on  the  verdict. 

The  evidence  is  not  in  the  record.  The  errors  assigned  are 
as  follows: 

1.  The  court  erred  in  refusing  to  permit  the  appellants 
Heshion  and  Casserly  to  file  the  fourth  paragraph  of  their 
joint  answers. 

2.  In  overruling  their  motion  to  strike  from  the  files  the 
second  paragraph  of  the  appellee's  reply  to  the  second  para- 
graph of  their  joint  answers. 

3.  In  overruling  their  motion  for  a  new  trial. 

The  court  did  not  err  in  refusing  leave  to  the  appellants  to  file 
a  fourth  paragraph  of  answer.  It  was  a  matter  very  much 
within  the  discretion  of  the  court.  The  record  does  not  show 
an  abuse  of  such  discretion.  Neither  the  motion,  nor  the 
affidavit  attached  to  it,  nor  the  paragraph  proposed  to  be  filed, 
is^in  the  record.  It  is  therefore  impossible  for  this  court  to 
determine  whether  there  was  or  was  not  error  in  refusing 
leave  to  file  a  fourth  paragraph  of  answer.  Nor  did  the  court 
err  in  refusing  to  sustain  the  appellants'  motion  to  strike  out 
'the  second  paragraph  of  the  appellee's  reply  to  the  second 
paragraph  of  the  appellants'  answer.  The  second  paragraph 
of  the  answer  was  verified  by  Heshion  alone.  It  was  not 
verified  by  Casserly.  As  to  Casserly,  it  admitted  the  cause 
of  action  alleged  in  the  complaint.  It  had  no  other  effect,  as 
to  him,  than  simply  to  require  the  production  of  the  note  by 
the  appellee  on  the  trial  of  the  cause.  If,  as  to  Heshion, 
it  put  in  issue  the  execution  of  the  note  sued  upon,  the  reply, 
which  showed  that  Heshion,  with  a  full  knowledge  of  all  the 
facts  alleged  in  the  answer,  ratified  the  note  as  altered,  and, 
for  a  valuable  consideration,  assumed  and  agreed  with  the 
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maker  to  pay  it,  sufficiently  avoided  the  answer  as  to  Hcshion. 
This  was  all  it  purported  to  do. 

Nor  do  we  think  the  court  erred  in  overruling  the  motion 
for  a  new  trial.  If  the  motion  was  not  good  as  to  both  Hesh- 
ion  and  Casserly,  it  should  have  been  overruled.  If,  as  to 
Casserly,  the  motion  should  have  been  overruled,  it  should 
also  have  been  overruled  as  to  Hcshion.  First  National 
Bank  of  Cambridge  City  v.  Colter y  61  Ind.  153 ;  Entep  v.  Burke, 
19  Ind.  87;  Tder  v.  Hinders,  19  Ind.  93. 

Casserly,  not  having  verified  the  answer,  or  any  paragraph 
of  it,  the  execution  of  the  note,  as  to  him,  was  not  in  issue. 
Pursley  v.  Morrison,  7  Ind.  356 ;  Taylor  v.  Gay,  6  Blackf. 
150.  It  follows,  therefore,  that  any  instructions  given  by  the 
court  as  to  the  execution  of  the  note  must,  as  to  him,  how- 
ever erroneous,  have  been  harmless.  As  the  only  ground  upon 
which  a  new  trial  is  claimed  is  because  of  instructions  given 
by  the  court  in  relation  to  the  execution  of  the  note,  it  fol- 
lows that  the  motion  for  a  new  trial,  as  to  Cassorly,  was  prop- 
erly overruled.  The  motion,  being  the  joint  motion  of  Hcshion 
and  Casserly,  if  properly  overruled  as  to  the  latter,  should 
have  been  overruled  as  to  the  former.  First  National  Bank 
V.  Colter,  supra. 

The  errors  are  j.ointly  assigned  by  the  appellants  Ileshion 
and  Casserly.  If  there  was  no  error  in  overruling  the  motion 
for  a  new  trial  as  to  Casserly,  there  could  be,  under  such  an 
assignment,  no  available  error  in  overruling  it  as  to  Hoshion. 
A  joint  assignment  of  error  by  two  or  more  appellants  can 
not  be  sustained  imless  it  is  well  assigned  as  to  all.  Eichbredt 
V.  Angerman,  80  Ind.  208. 

There  is  no  available  error  in  the  record. 

Per  Curiam. — :It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellants. 


NOVEMBER  TERM,  1882.  231 


Hays  V.  Morgan. 


No.  8647. 

Hays  v.  Mobgan. 

Change  op  Venue. — Bias  of  Judge. — An  affidavit  for  a  change  of  venue  for 
bias  of  the  judge,  which  discloses  that  a  decision  by  the  court  of  a  ques- 
tion of  law  against  the  party  was  the  real  reason  which  induceii  the  ap- 
plication, is  insufficient,  inasmuch  as  the  charge  of  bias  is  fully  nega- 
tived by  the  affidavit  itself. 

Evidence. — Admimons. — Promisfu}n/  Note. — Non  est  Factum. — In  a  suit  on 
a  promissory  note,  tlie  execution  of  which  was  in  issue,  a  letter  received 
by  the  defendant  from  the  plaintiff,  informing  him  of  the  loss  of  the  note, 
fully  describing  it,  and  requesting  him  not  to  pay  it  if  presented,  to  which 
the  defendant  made  no  reply,  is  admissible  evidence  for  the  plaintiff. 

Same. — Hannlesa  /tTrror.-i-The  improper  admission  of  evidence,  which  it  is 
clear  could  not  have  harmed  the  opposite  party,  is  not  available  error. 

From  the  Dearborn  Circuit  Court. 

0.  B.  Liddcll,  H.  D.  McMnllcn,  D.  T.  Downey ^  J.  G  Denny 
.and  /.  SchirartZy  for  appellant. 

W.  S,  Ilolman,  J,  D,  Ilaynes  and  J,  K.  Thompson,  for  ap- 
pellee. 

Franklin,  C. — The  appellee,  William  Morgan,  sued  the  ap- 
pellant, Ezra  G.  Hay8,  upon  a  note  alleged  to  have  been  given 
by  the  appellant  to  one  Mary  Morgan  for  the  sum  of  $2,500, 
and  by  the  said  Mary  Morgan  assigned  by  endorsement  to  ap- 
pellee. To  the  complaint  appellant  filed  an  answer  of  non 
^  factum^  under  oath.  There  was  a  trial  before  a  jury,  and 
•B.  verdict  for  appellee  for  the  amount  of  the  note  and  interest. 
Over  a  motion  for  a  new  trial,  judgment  was  rendered  upon 
the  verdict.  The  error  assigned  in  this  court  is  the  overrul- 
ing of  the  motion  for  a  new  trial.  The  reasons  stated  in  the 
motion  for  a  new  trial,  which  are  insisted  upon  and  have  been 
discussed  bv  counsel,  are: 

1st.  The  overruling  of  appellant's  motion  for  a  change  of 
the  judge  to  try  the  cause. 

2d.  Irregularity  occurring  at  the  trial  in  admitting  the  tes- 
timony of  William  E.  Gibson. 

3d.  In  admitting  in  evidence  a  letter  written  by  appellee  at 
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Chicago,  to  appellant  at  Lawrenceburgh,  Ind. ;  and  in  per- 
mitting appellee  to  read  his  affidavit  in  evidence  to  the  jury. 

The  cause  was  first  tried  at  the  May  term  of  the  courts 
1879 ;  the  jury  having  &iled  to  agree  was  discharged,  and  the 
cause  continued  to  the  next  September  term,  and  was  again 
docketed  for  trial  on  the  12th  day  of  September,  1879,  upon 
which  day  appellant  filed  his  motion,  supported  by  his  affi- 
davit, for  a  change  of  venue  from  the  judge  to  try  the  cause,, 
allegingbias  and  prejudice  of  the  judge,  and  '*  that  he  did  not 
discover  the  cause  for  which  he  asked  this  change  of  venue: 
until  Saturday,  the  10th  day  of  May,  1879,  after  the  opinion 
of  the  court  was  rendered,  granting  a  rule  in  said  cause  to 
show  cause  why  a  certain  paper  should  not  be  placed  on  the 
files  of  this  court;"  that  said  9th  day  of  May,  upon  which 
said  opinion  was  rendered,  was  on  Friday ;  that  he  was  not 
present  in  court  at  the  time  said  opinion  was  rendered,  and 
did  not  fully  learn  of  the  opinion  until  the  10th;  that  the 
court  was  not  in  session  on  the  10th  and  11th  days  of  Sep- 
tember; that  he  filed  the  application  for  a  change  of  venue  as- 
early  as  possible  after  said  discovery  of  the  cause  of  change. 
The  motion  was  also  accompanied  with  the  affidavit  of  ap- 
pellant's attorney,  stating  that  he,  on  the  said  10th  of  Sep- 
tember, had  informed  appellant  of  the  said  ruling  and  opinion 
of  the  court. 

As  to  the  said  ruling  and  opinion  of  the  court,  the  bill  of 
exceptions  shows  that  a  deposition  of  Mary  Morgan  had  been 
regularly  taken  in  the  cause  by  appellant,  containing  a  cross- 
examination  by  appellee,  which  he  alleged  by  affidavit  em- 
braced material  evidence  in  his  behalf,  and  which  deposition 
had  never  bepn  placed  upon  the  files  in  said  cause,  and  upon 
his  motion,  supported  by  affidavits,  the  said  rulingand  opinion 
of  the  court  that  appellant  show  cause  why  said  deposition 
should  not  be  placed  on  file  in  the  cause  was  made. 

Appellee  insists  that  the  motion  for  a  change  of  venue  from 
the  judge  to  try  the  cause  was  made  too  late,  and  that  the 
recently  discovered  cause  stated  for  the  change  was  insufficient* 
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The  bill  of  exceptions  shows  that  tliore  was  a  rule  of  court 
then  in  force  upon  the  subject  of  changes  of  venue  which 
reads  as  follows : 

^'llth.  In  both  civil  and  criminal  causes  application  to 
change  the  venue  from  the  county,  or  the  trial  from  the  judge, 
will  not  be  entertained  unless  the  same  be  made  on  or  before 
the  judicial  day  immediately  preceding  the  day  the  cause  is 
docketed  for  trial,  except  upon  a  sufficient  showing  of  facts 
verified  by  affidavit."  Similar  rules  have  repeatedly  been  held 
valid  by  this  court.  Redman  v.  State,  28  Ind.  205 ;  GaUoxoay 
V.  StaJie,  29  Ind.  442;  TruM  v.  Truitt,  38  Ind.  16;  Knarr  v. 
Oonawaij,  42  Ind.  260 ;  Kruiz  v.  Griffith,  68  Ind.  444 ;  Ki-utz  v. 
Howard,  70  Ind.  174;  Shoemaker  v.  Smith,  74  Ind.  71. 

•According  to  the  foregoing  authorities,  if  appellant  had 
been  content  with  simply  stating  in  his  affidavit  the  bias  and 
prejudice  of  the  judge,  and  that  he  did  not  discover  the  same 
until  after  the  last  adjournment  of  the  court,  and  made  his 
application  upon  the  first  reassembling  of  the  court  after- 
wards, thi)  motion  should  have  been  granted ;  and  the  rule 
provided  for  making  the  motion  afterwards,  by  showing  suf- 
ficient cause  for  not  having  made  it  sooner,  and  of  course  it 
could  not  have  been  made  before  it  was  discovered.  But  when 
he  in  the  affidavit  qualifies  the  general  charges  of  bias  and 
prejudice,  by  alleging  the  reasons  which  induced  him  to  make 
them,  and  the  reasons  were  that  the  judge  had  made  a  ruling 
and  rendered  a  decision  against  him  upon  a  legal  proposition, 
without  alleging  that  the  ruling  and  decision  was  wrong  or 
made  through  prejudice,  we  think  he  d(»st roved  the  force  of 
the  general  charges,  and  failed  to  show  sufficient  cause  for  a 
change. 

If  a  party  is  to  be  permitted,  in  the  face  of  such  a  rule,  to 
stand  quietly  by,  without  objection,  make  up  the  issues  and 
have  the  cause  docketed  for  trial  upon  a  certain  day,  and  suf- 
fer the  time  for  movingfora  change  of  venue  from  the  county, 
or  from  the  judge,  to  pass,  and  then  upon  the  day  of  trial 
move  for  a  change  of  venue  from  the  judge  to  try  the  cause. 
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charging  bias  and  prejudice  in  the  presiding  judge  on  account 
of  his  having  made  some  ruling  against  him  upon  a  legal  propo- 
sition involved  in  some  preliminary  motion,  and  the  court 
is  not  to  be  permitted  to  exercise  any  discretion  in  the  matter, 
such  practice  would  entirely  destroy  the  object  and  beneficial 
purpose  of  all  such  rules.  We  do  not  think  that  such  a  charge 
of  bias  and  prejudice  is  the  kind  contemplated  by  our  statute. 
Parties  are  not  to  be  permitted  at  any  and  every  stage  of  the 
progress  of  a  cause,  when  the  court  decides  a  question  against 
them,  to  charge  the  court  with  bias  and  prejudice  and  file  a 
motion,  supported  by  affidavit,  for  a  change  of  venue  from  the 
judge  to  try  the  cause.  Motions  for  a  change  of  venue  or  of 
judge  should  not  be  entertained  unless  made  at  the  proper 
time  and  for  a  proper  cause.  The  court  below  did  not  err  in 
overruling  the  motion  for  a  change  of  venue  from  the  judge 
to  try  the  cause. 

As  to  the  reason  stated  in  the  motion  for  a  new  trial,  based 
upon  the  illegal  admission  of  the  testimony  of  William  E. 
Gibson,  the  record  is  very  voluminous,  containing  732  pages, 
and  in  its  wide  range  we  have  been  unable  to  find  any  objec- 
tion or  exception  to  the  admissibility  of  that  testimony.  There 
is  none  in  connection  with  this  testimony  as  contained  in  the 
general  bill  of  exceptions.  We  find  no  special  bill  of  excep- 
tions containing  it,  nor  do  we  find  any  reference  to  any  ob- 
jection or  exception  to  it  in  the  index  to  the  record.  We 
therefore  conclude  that  the  question  is  not  properly  presented 
to  this  court. 

As  to  the  third  reason  insisted  upon  for  a  new  trial,  the 
illegal  admission  of  appellee's  letter  and  affidavit,  in  order  to 
understand  its  application  it  is  necessary  to  state  that  the  action 
was  originally  commenced  upon  a  lost  note,  alleging  in  the 
complaint  that  the  note  was  lost,  and  giving  a  copy  thereof. 
Afler  the  first  trial,  and  before  the  second,  the  note  was  found, 
and  the  complaint  was  amended  by  declaring  upon  the  original 
note.  The  letter  was  written  by  appellee  at  Chicago,  111., 
dated  December  3d,  1878,  directed  to  appellant  at  Lawrence- 
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burgh^  Ind.^  and  mailed  to  him,  informing  him  that  the  note 
which  he  had  given  to  Mary  E.  Morgan  for  $2,500,  dated 
October  17th,  1878,  and  payable  December  20th,  1878,  had 
been  transferred  by  Mary  E.  Morg*an,  and  had  been  lost  the 
day  before,  and  for  him  to  stop  payment  if  presented  by  any 
one ;  that  the  note  was  advertised  as  lost ;  that  he  would  for- 
ward him  an  affidavit  of  the  facts,  and  asking  appellant  to 
send  to  him  at  Fairbury  a  duplicate  of  the  original  note. 

The  affidavit  was  made  at  Fairbury,  Livingston  county, 
in  the  State  of  Illinois,  and  was  there  verified  before  a  notary 
public,  on  the  14th  day  of  December,  1878,  and  then  mailed 
to  appellant  at  Lawrencoburgh,  in  the  State  of  Indiana.  The 
affidavit  gave  a  description  of  the  note  by  stating  its  contents; 
that  appellee  was  the  owner  of  it ;  that  no  part  of  it  had  been 

{>aid,  and  that  on  the  2d  day  of  December,  1878,  it  had  been 
ost.  Appellant  did  not  answer  the  letter  nor  pay  any  atten- 
tion to  the  affidavit.  He  admitted  in  his  testimony  receiving 
the  letter,  and  that  he  had  not  answered  it,  and  that  the  affi- 
davit was  shown  to  him  by  appellee's  attorney  a  short  time 
before  the  trial.  An  exception  was  properly  reserved  to  the 
introduction  of  this  evidence. 

The  letter  was  competent  testimony,  the  same  as  if  appel- 
lee had  verbally  spoken  its  contents  to  appellant,  and  he  had 
remained  silent  upon  hearing  them ;  not  that  appellant's  si- 
lence in  not  answering  the  letter,  within  itself,  established  his 
liability  to  pay  the  note,  but  it  was  a  circumstance  to  be  con- 
sidered by  the  jury  in  connection  with  all  the  other  circum- 
stances surrounding  the  case.  The  affidavit  in  relation  to  the 
loss  of  the  note,  after  it  had  been  found  and  was  declared 
upon,  and  had  been  given  in  evidence,  could  answer  no  pur- 
pose whatever  as  evidence ;  the  appellee  had  already  testified 
AS  to  all  the  facts  it  contained,  and  his  writt(?n  affidavit  could 
add  nothing  thereto.  It  required  ito  answer  from  appellant, 
and  if  he  received  it  by  mail  there  was  nothing  in  relation 
to  it  required  of  him  to  be  done,  and  there  was  nothing  aboat 
it  to  charge  him  with  silence  when  he  ought  to  speak.  It  was 
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clearly  irrelevant  and  immaterial,  but  we  do  not  see  how  it 
could  harm  or  benefit  either  party.  It  stated  nothing  about 
the  genuineness  of  the  note,  and  no  fact  in  the  least  bearing 
upon  that  question  that  had  not  been  fully  testified  to  by  ap- 
pellee. The  error  of  its  introduction  as  evidence  was  a  harm- 
less one,  for  which  the  judgment  ought  not  to  be  reversed. 

There  was  no  available  error  in  overruling  the  motion  for 
a  new  trial. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 

On  Pktition  for  a  Rehearing. 

Franklin,  C. — Aj)i>rnant,  in  his  petition  for  a- rehearing, 
insists  that  in  the  original  oi)inion  in  this  case  a  wrong  con- 
struction has  been  phiced  upon  his  application  for  a  change  of 
venue  from  the  trial  ju(lg(;;  that  the  reasons  stated  in  his  af- 
fidavit were  not  intended  as  reasons  for  making  the  affidavit, 
but  as  reasons  for  not  having  made  it  sooner  and  within  the 
rule  of  court. 

The  cause  was  set  for  trial  on  a  certain  Monday.  On  the 
Friday  before  the  cou^t  had  made  a  ruling  on  a  preliminary 
legal  question  against  appellant.  There  was  a  rule  of  court 
that  applications  for  changes  of  venue  should  be  made  "on 
or  before  the  judicial  day  immediately  preceding  the  day  the 
cause  is  docketed  for  trial,  except  upon  a  sufficient  showing 
of  facts  verified  by  affidavit.''  For  the  purpose  of  having 
the  question  fairly  understood,  we  copy  the  entire  affidavits 
upon  which  the  application  was  made,  and  they  read  as  fol- 
lows :  ' 

"  Now,  at  this  time,  comes  Ezra  G.  Hays,  the  defendant  in 
this  case,  who,  being  duly  sworn,  on  his  oath  says,  that  he  be- 
lieves he  can  not  have  a  fair  and  impartial  trial  of  this  cause 
before  the  Honorable  Omar  F.  Roberts,  judge  of  said  court,. 
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on  account  of  the  bias  and  prejudice  of  said  judge  against  this 
defendant  in  this  cause. 

"  He  further  savs  he  did  not  discover  the  cause  for  whicli 
he  asks  this  change  of  venue  until  Saturday,  the  10th  day  of 
May,  1879,  after  the  opinion  of  the  court  was  rendered  grant- 
ing a  rule  in  said  cause  why  certain  papers  should  not  be 
placed  on  the  files  of  this  court,  and  the  9th  day  of  May  was 
the  last  day  on  which  said  court  was  in  session  until  the  date 
of  this  affidavit ;  and  said  court  not  being  in  session  on  the 
10th  day  of  May,  1879,  and  not  until  the  filing  of  this  af- 
fidavit; and  this  is  the  first  opportunity  of  filing  this  affidavit 
since  the  discovery  of  said  cause  of  change  of  venue,  and  he 
files  this  affidavit  as  early  as  possible  after  said  discovery  of 
cause  of  change.  And  when  said  opinion  was  delivered  late 
on  the  9th  day  of  May,  1879,  this  affiant  was  not  in  court  in 
person,  and  did  not  have  full  information  concerning  it  until 
said  10th  day  of  May.  Ezra  G.  Hays." 

The  following  is  the  affidavit  of  his  attorney  in  support 
thereof: 

"  Now,  at  this  time,  comes  Oliver  B.  Liddell,  who,  being 
duly  sworn,  on  his  oath  says,  he  is  one  of  the  defendant's  at- 
torneys in  this  cause,  and  that  at  the  time  the  opinion  of  the 
court  was  rendered  in  this  cause,  granting  an  order  against 
defendant  to  show  cause  why  a  certain  paper  should  not  bo 
placed  on  the  files  of  this  court  in  this  cause,  which  opinion 
was  rendered  on  the  9th  day  of  May,  1879,  the  defendant 
was  not  present  in  court,  nor  was  he  informed  of  the  ruling 
of  said  court  in  this  cause  concerning  said  matter  until  Sat- 
urday, the  10th  day  of  May,  1879,  when  he  was  so  informed 
by  this  affiant.  And  he  further  says,  that  aft^r  said  informa- 
tion was  given  to  said  defendant,  this,  the  12th  day  of  May, 
was  the  first  opportunity  presented  for  the  filing  of  his  mo- 
tion and  affidavit  for  a  change  of  venue  from  the  judge  of 
this  court,  the  court  not  being  in  session  on  the  10th  day  of 
May,  and  the  11th  day  of  May  being  Sunday,  as  affiant  verily 
believes  and  further  says  not.  Oliver  B.  TjIDDELL..*' 
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In  the  opinion  it  was  held  that  the  reasons  given  for  the 
making  of  the  motion  so  limit  and  qualify  the  charges  of  bias 
and  prejudice  as  to  render  the  application  insufficient.  From 
the  affidavits  we  are  led  to  infer,  and  we  think  it  very  evi- 
dent, that  if  the  specified  ruling  had  not  been  made  against 
the  defendant,  there  would  have  been  no  motion  made  for  a 
change  of  venue  from  the  judge.  The  specifying  of  one  reason 
excludes  all  others,  and  the  mere  ruling  of  the  judge  upon  a 
legal  question  against  a  party,  which  is  presumed  to  be  right^ 
nothing  to  the  contrary  appearing,  can  not  be  a  sufficient  cause 
for  charging  bias  and  prejudice^  and  thereby  procure  a  change 
of  venue  from  the  judge. 

We  think  the  opinion  heretofore  rendered  in  this  case  places 
the  right  construction  upon  the  application  for  a  change  of 
venue  from  the  trial  judge,  and  as  this  is  the  only  question 
presented  by  appellant  in  his  brief  upon  his  petition  for  are- 
hearing,  it  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled, 
at  appellant^s  costs. 


-Wm  No.  10,218. 

!184     86 

liS  iK  Gregg  et  al.  v.  The  Union  County  National  Bank. 

\l6*   ^^*  Certificate  op  Dkposi  r.  —  Brj  n  '^nt. — Rcrovery  bt/  EiKfornres  Barred  After  Six 

Yeai^. —  Unreasonable  /)^V'/i/.— Endorsees  of  a  bank's  certificate  of  deposit, 
not  bearing  interest,  who  reriiMved  it  more  than  six  years  after  it  had 
been  paid  and  should  have  been  surrendered,  took  it  as  dishonored  paper 
and  not  as  a  continuing  negotiable  security^-and  can  not  enforce  its  sec* 
ond  payment  by  the  bank  after  such  unreasonable  delay. 
Same. — Prommory  Note. — Diahorwred  Paper. — Such  a  certificate  is  to  be  re- 
garded as  a  promissory  note,  and,  if  negotiable,  must  be  regarded  as 
paper  dislionored  by  lapse  of  time  when  it  was  negotiated. 

From  the  Union  Circuit  Court. 

L.  W.  Florea  and  G.  C.  Florea,  for  appellants. 
X.  H.  Stanford  J  for  appellee. 
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Black,  C— On  the  20th  of  August,  1873,  the  appellee  re- 
ceived from  Richard  and  William  Post  $1,533.20,  and  executed 
to  them  a  certificate,  as  follows : 

"  No.  324.  Union  County  Bank,  ) 

Liberty,  Ind.,  Aug.  20th,  1873.  j 

"  Richard  and  William  Post  have  deposited  in  this  bank 
$1,533.20,  payable  to  the  order  of  themselves,  on  return  of 
this  certificate.  W.  M.  Clark,  Cashier. 

"$1,533.20.^' 

On  the  25th  of  August,  1873,  the  appellee  paid  to  said 
Richard  and  William  Post,  upon  their  check,  the  amount  of 
said  certificate  in  full,  but  failed  to  take  up  said  certificate* 
September  23d,  1879,  said  Posts  endorsed  said  certificate  to 
the  appellants,  who  purchased  it  for  value,  without  knowledge 
of  any  payment  or  of  any  equity  existing  in  favor  of  the  ap- 
pellee. September  30th,  1879,  the  appellants  presented  said 
certificate  for  payment  at  the  counter  of  said  bank,  and  pay- 
ment was  refused ;  whereupon  the  appellants  brought  this  ac- 
tion against  the  appellee  upon  said  endorsed  certificate. 

The  appellee  answered  by  a  general  denial  and  by  several 
paragraphs  of  special  defence,  and  filed  a  counter-claim  asking 
the  cancellation  of  the  certificate.  Demurrers  to  certain  para- 
graphs of  the  answer  having  been  overruled,  appellants  re- 
plied, and  the  cause  was  tried  by  the  court.  The  finding  was 
in  favor  of  the  appellee.  A  motion  for  a  new  trial  made  by 
the  appellants  was  overruled,  and  judgment  was  rendered  for 
the  appellee  for  costs  and  for  the  cancellation  of  said  certifi- 
cate. The  questions  raised  by  the  demurrers  and  those  pre- 
sented by  the  motion  for  a  new  trial  are  the  same. 

The  instrument  sued  upon  is  to  be  regarded  as  a  promissory 
note.  Drake  v.  Markle,  21  Ind.  433;  National  State  Bank 
of  Lafayette  v.  Ringel,  51  Ind.  393 ;  Broton  v.  McElroyy  52 
Ind.  404.  The' question  whether  it  was  negotiable  by  the  law 
merchant  need  not  be  decided  (as  to  which,  however,  see 
Morse  Banks  and  Banking,  65;  Ilxint  v.  Divine,  37  111.  137; 
R.  S.  1881,  sec.  5506);  for  if  it  should  be  so  held  we  think 
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it  must  be  regarded  as  paper  dishonored  by  lapse  of  time  when 
it  was  negotiated. 

It  was  a  bank's  certificate  of  deposit^  not  bearing  interest, 
payable  upon  its  return.  Such  paper  can  not  be  so  regarded 
as  a  continuing  negotiable  security  as  to  prevent  its  being 
treated  as  overdue,  and  the  consequent  letting  in  of  equities 
existing  between  the  original  parties,  unless  it  be  presented 
within  a  reasonable  time.  Here  a  period  of  over  six  years 
elapsed.  With  the  action  of  the  trial  court  in  holding  that 
this  was  an  unreasonable  delay  we  can  not  interfere.  We  find 
no  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 


No.  10,299. 

Allwein,  Sheriff,  v.  Sprinkle  et  al. 

Sheriff. — Fndemniiy  Bond, — A  sheriff  who  has  levied  an  execution  is  not 
boand  unconditionally  to  defend  his  levy,  and  may  ta'ke  from  the  party 
concerned  an  indemnifying  bond. 

Same. — Such  indemnifying  bond  is  not  statutory,  but  a  common-law  un- 
dertaking. 

From  the  Huntington  Circuit  Court. 

T.  R.  Marshall,  W.  F,  McNagny  and  T.  O,  Smith,  for  ap- 
pellant. 

•71  B.  Kenner  and  /.  /.  Dille,  for  appellees. 

Woods,  C.  J. — Action  by  the  appellant  upon  an  under- 
taking conditioned  as  follows :  "  Whereas  Henry  S.  Sprinkle, 
as  administrator  of  the  estate  of  Catharine  Shoemaker,  de- 
ceased, did,  upon  the  12th  day  of  May,  1881,  in  the  Whitley 
Circuit  Court,  recover  judgment  against  David  Shoemaker  in 
the  sura  of  five  hundred  and  fifly-six  and  ^^^  dollars  and  costs 
of  suit  taxed  at  seventy-five  and  ^^  dollars,  upon  which  judg- 
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ment  an  execution  was  duly  issued  from  tlie  clerk's  ofiSce  of 
the  Whitley  Circuit  Court,  in  and  for  Whitley  county,  Indi- 
ana; and  whereas  Franklin  P.  Allwein,  as  sheriff,  by  virtue 
of  said  writ  of  execution,  did,  upon  the  12th  day  of  Septem- 
ber, 1881,  levy  the  same  upon  the  following  described  prop- 
erty, taken  as  the  property  of  David  Shoemaker,  to  wit:'* 
(description) ;  "and  whereas  Adam  Burwell  has  brought  suit 
against  the  said  Franklin  P.  Allwein  in  the  Whitley  Circuit 
Court  to  replevy  the  following  portion  of  said  property : "  (de- 
scription); "and  whereas  Jesse  8.  Runyan  has  brought  suit 
against  the  said  Franklin  P.  Allwein  in  the  Whitley  Circuit 
Oourt  to  replevy  the  following  portion  of  said  property : "  (de- 
scription) :  "  Now,  if  the  said  Franklin  P.  Allwein  shall  duly 
defend  said  causes,  and  the  said  Henry  S.  Sprinkle  shall  pay 
all  costs  and  damages  that  may  be  awarded  against  the  said 
Franklin  P.  Allwein  in  said  replevin  suit  above  set  out,  and 
in  such  cause,  this  bond  shall  be  void,  else  in  full  force  in  law 
and  equity/' 

It  is  alleged  in  the  first  paragraph  of  the  complaint,  that 
the  plaintiff  did  duly  but  unsuccessfully  defend  the  causes  re- 
ferred to,  and  that  judgments  for  damages  and  costs  were 
rendered  against  him,  which  the  defendant  Sprinkle  had 
failed  to  pay.  The  court  sustained  a  demurrer  for  want  of 
facts  to  the  paragraph,  and  upon  this  ruling  the  appellant  has 
aysigned  error.  Counsel  for  the  appellees  insist  that  the  ap- 
pellant, as  sheriff,  had  no  right  to  exact  or  receive  the  bond, 
and  that  the  bond  is  null  and  void,  because,  under  the  stat- 
ute, R.  S.  1881,  sec.  719,  it  was  the  sheriff's  duty  to  levy 
and  to  make  an  offer  to  sell  within  sixty  days  afler  receiving 
the  writ,  and  that,  having  levied,  he  was  bound  to  defend  his 
possession  against  adverse  claimants;  that  a  bond  taken  by 
an  officer  acting  under  a  statutory  power  must  be  authorized 
by  the  statute,  or  it  will  be  void ;  that  a  bond,  exacted  by  an 
officer  when  he  has  no  authority  to  recjuire  it,  is  void,  £enr 
edict  V.  Bray  J  2  Cal.  251 ;  that  a  bond  can  not  be  taken  to 
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indemnify  an  illegal  act,  such  as,  according  to  the  complaint^ 
the  levy  in  this  case  was  found  and  adjudged  to  be. 

Whatever  may  be  the  merits  of  these  propositions,  they  are 
not,  in  our  judgment,  applicable  to  the  case.  Conceding  that 
a  sheriff  may  not  ask  or  receive  an  indemnity  for  doing  a  plaiif 
duty,  it  does  not  follow  that  he  may  not,  in  consideration  of 
an  indemnity,  undertake  to  do  more  than  he  was  bound  asao' 
officer  to  do ;  and  such  is  the  case  made  by  the  complaint. 
The  appellant  was  not  bound  to  defend  his  levy ;  though  hav- 
ing made  it,  it  may  be  presumed  against  him,  that,  under  the- 
circumstances  existing  and  known  to  him  at  the  time,  it  was 
his  duty  to  make  it.  Suits  having  been  brought  to  recover 
the  property  from  him,  his  duty  to  the  execution  plaintiff  at 
most  required  only  that  he  give  notice  of  the  suits  to  the  plain- 
tiff or  his  attorney,  and  permit  a  defence  to  be  made  in  his- 
name.  Whether  under  all  circumstances  he  would  be  bounds 
without  indemnity,  to  permit  such  defence,  we  need  not  and 
do  not  decide ;  but  we  deem  it  unquestionable  in  such  a  case 
that  it  is  competent  for  the  parties  to  agree,  as  was  done  in 
this  instance,  that  the  sheriff  shall  himself  "duly  defend  the- 
causes,"  and  that  the  owner  of  the  writ  or  his  representative  will 
pay  whatever  costs  and  damages  may  be  adjudged  against  the 
officer.  No  principle  of  public  policy  is  violated ;  and,  whether 
the  endsof  private  convenience  and  right  maybe  subserved,  the 
parties  concerned,  in  each  case,  should  be  permitted  to  judge, 

"  The  general  rule  is,  that  wrong-doers  shall  not  have  con- 
tribution one  from  another.  The  exception  is,  that  a  party 
may,  with  respect  to  innocent  acts,  give  an  indemnity  to  an- 
other which  shall  be  effectual ;  though  the  act,  when  it  came 
to  be  questioned  afterwards,"  would  not  be  sustained  in  a 
court  of  law  against  third  piTSons  who  complained  of  it.  If 
one  person  induce  another  to  do  an  t\ct  which  can  not  be  sup- 
ported, but  which  he  may  do  without  a"Ay  breach  of  good  faith 
or  desire  to  bn^ak  the  law,  an  action  on ^ the  indemnity,  either 
express  or  implied,  may  Iro.  supported,  f  Juis,  where  the  title 
to  property  is  disputed,  an  agreement  by  persons  interested 
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to  indemnify  the  sheriff  for  serving  or  neglecting  to  serve  an 
execution  upon  the  property,  if  made  in  good  faith,  and  with 
intent  to  bring  the  title  more  conveniently  to  a  legal  decision, 
is  clearly  valid."     2  Greenl.  Ev.,  sec.  115. 

If  such  agreement  may  be  made  before  levy,  for  the  pur- 
pose of  bringing  the  disputed  title  to  a  legal  decision,  an 
agreement  made  after  levy  and  after  the  institution  of  suit  by 
an  adverse  claimant  may  just  as  well  be  upheld  and  enforced. 
In  Anderson  v.  Farna,!  Blackf.  343,  it  was  held  that  "A  bond 
to  indemnify  an  officer  against  lawful  or  apparently  lawful 
acts,  is  valid;  but  it  is  otherwise  if  the  act  be  illegal." 

A  sheriff  or  constable  is  bound  to  perform  his  duty  accord- 
ing to  law  without  bond  of  indemnity ;  Bosky  v.  Farquar,  2 
Blackf.  61 ;  State^  ex  rel.  Lines,  v.  Sandlln,  44  Ind.  504;  but, 
at  the  same  time,  "If  an  indemnity  is  offered,  or  given,  the 
sheriff  may  be,  and  is,  required  to  do  many  things  that  he 
would  be  justified  in  not  doing  if  there  was  no  indemnity; 
and  if  he  refuse?  an  indemnity,  when  offered,  he  will  be  held 
liable  in  manv  cases  where  he  would  be  otherwise  excused." 
Bayley  v.  Bates,  S  Johns.  185;  VanCleef  v.  Fleet,  15  Johns. 
147;  3  Stark.  Ev.  1344;  Gwynne  Sheriffs,  260,  261;  Band 
V.  Ward,  7  Mass.  123;  Richards  v.  Gilmore,  11  N.  H.  493; 
Fitler  v.  Fossard,  7  Barr,  540;  Chamberlain  v.  Beller,  18  N. 
Y.  115;  GrJjnths  v.  Hardenbergh,  41  N.  Y.  464;  CyBrien  v. 
ifcCbnn,  58  N.  Y.  373. 

The  bond  in  question  is  a  voluntary  common-law  obliga- 
tion, and,  consequently,  does  not  come  within  the  rules  peculiar 
to  statutory  bonds.  The  fact  that  the  principal  obligor  was 
an  administrator,  acting  in  a  fiduciary  capacity,  is  no  reason 
why  he  and  his  sureties  slioukl  not  be  bound  by  their  under- 
taking made  in  their  individual  or  personal  capacities;  and 
there  is  no  reason  why  the  aj)pollant  should  be  driven  to  pay 
off  the  dama;^"s  and  costs  adjudgv'd  a;^ainst  him,  and  seek  a 
remedy  against  the  estate. 

Judi!;ni(Mit  reversed,  witli  instructions  to  overrule  the  de- 
murrer to  the  first  paragraph  of  the  complaint. 
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No.  10,171. 

Bogart  v.  Castor. 

Drain AQE. — Complaint  to  Recover  Assessment, — Benefits  and  Damages. — Bepori 
(/  Appraisers. — Statute  ConstruoL — In  an  action  to  recover  an  assessment 
made  for  the  construction  of  a  ditch  under  the  act  of  February  24th, 
1877,  Acts  1877,  Reg.  Sess.,  p.  156,  a  complaint  is  insufficient  which  does 
not  show  that  the  appraisers  of  benefits  and  damages  made  '^  a  division 
of  the  costs  of  the  construction  of  the  ditch  among  the  owners  of  the 
lands  affected." 

Same. — A  complaint  in  such  action,  in  assumpsit,  which  neither  avers  that 
the  defendant  requested  the  work  done,  nor  that  he  promised  to  paj  for 
it,  is  insufficient. 

From  the  Hamilton  Circuit  Court. 

E,  H.  Granger^  for  appellant. 

D.  Mo88f  R.  R.  Stephenson  and  W.  8.  Christian^  for  ap- 
pellee. 

Elliott,  J. — The  appellee's  complaint  seeks  a  recovery 
upon  an  assessment  made  for  the  construction  of  a  ditch. 

The  first  paragraph  of  the  complaint  is  bad,  for  the  reason 
that  it  does  not  appear  that  the  appraisers  of  benefits  and 
damages  made  a  division  of  the  cost  of  the  construction  of 
the  ditch  among  the  owners  of  the  land  affected.  The  statute 
requires  that  this  shall  be  done.     Acts  1877,  p.  J[56. 

Counsel  for  appellant  contends  that  the  appraisers  need 
not  embody  a  statement  of  the  division  of  the  cost  of  the 
ditch  in  the  sworn  report  which  the  law  requires  them  to 
make.  We  think  otherwise.  The  letter  of  the  statute  re- 
quires that  a  verified  report  shall  be  made,  and  a  fair  inter- 
pretation of  its  language  gives  it  the  effect  of  requiring  that 
this  report  shall  show  all  the  material  acts  of  the  appraisers. 
The  evident  purpose  of  the  Legislature  was  to  secure  a  re- 
port which  would  enable  land-owners  to  know  the  total  cost 
of  the  ditch,  the  manner  in  which  it  affected  their  respective 
lands,  and  the  damages  or  benefits  to  each  respectively.  It 
was  not  intended  that  land-owners  should  be  compelled  to 
look  elsewhere  than  to  the  record  for  information  upon  these 
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points.  If  counsel  is  correct,  and  those  matters  may  be  shown 
by  parol,  then  the  land-owners  would  have  to  depend  upon  the 
uncertain  memories  of  the  appraisers,  and  be  compelled  to 
hunt  them  up  every  time  they  wanted  information. 

Such  a  statute  as  that  under  examination  is  not,  as  counsel 
say,  to  receive  a  liberal  construction,  as  against  the  land- 
owner ;  on  the  contrary  it  is  to  be  strictly  construed.  It  is  a 
fiimiliar  rule  that  statutes  authorizing  the  taking  of  private 
property  and  the  assessment  of  benefits  upon  adjacent  lands 
are  to  receive  a  strict  construction,  as  against  the  land-owner. 

The  case  made  by  the  second  paragraph  of  the  complaint 
is  the  same  as  that  of  Boatman  v.  Macy,  82  Ind.  490,  and  on 
the  authority  of  that  case  the  pleading  must  be  held  bad. 

Judgment  affirmed. 


No.  9283. 

Ayers  et  al.  r.  Burns,  Administrator. 

Contract  of  Infant. — Promissory  Note. — Necessaries, — The  promissory  note        ~87~"546 
of  an  infant,  though  given  for  necessaries,  is  not  binding  on  him  during         [®__fiW 
infancy,  andjie  can  not  be  held  liable  in  an  action  thereon,  either  by  the 
payee  or  by  a  surety. 

Prom  the  Hendricks  Circuit  Court. 

C.  Foley,  for  appellants. 

L.  M,  Campbell  and  J,  T,  Burns,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee,  administrator 
of  the  estate  of  Mary  Ayers,  deceased,  against  the  appellants, 
Gardner  Ayers,  an  infant,  and  Jonathan  H.  Johnson,  guar- 
dian of  such  infant's  person  and  estate.  The  appellants 
jointly  answered  by  a  general  denial  of  the  complaint.  The 
issues  joined  were  tried  by  the  court,  and,  at  the  appellants^  re- 
quest, the  court  made  a  special  finding  of  the  facts,  and  stated 
its  conclusions  of  law  thereon,  in  substance,  as  follows: 
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"1st.  That  on  the  2d  day  of  November,  A.  D.  1878,  de- 
fendant Gardner  Ayers  was  under  indictment  by  the  grand 
jury  of  Hendricks  county,  State  of  Indiana,  charged  with  the 
crime  of  murder  in  the  first  degree  (the  murderof  his  father), 
and  was  in  the  custody  of  the  sheriff  of  said  county,  under 
arrest  on  said  charge,  and  was  arraigned  on  said  charge  and 
was  compelled  to  go  to  trial  thereon,  in  the  circuit  court  of 
said  county,  and  it  was  necessary  for  his  proper  defence  to 
said  indictment  that  he  should  have  counsel  to  defend  him ; 
and  that  defendant  Gardner  Ayers,  together  with  his  mother 
Mary  Ayers,  now  the  plaintiflF's  decedent,  on  the  2d  day  of 
November,  A.  D.  1878,  executed  the  two  promissory  notes 
mentioned  in  the  complaint,  each  being  for  two  hundred  and 
fifty  dollars,  payable  two  months  after  said  day,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum,  and  ten  per  cent,  at- 
torneys' foes,  one  payable  to  the  order  of  Leander  M.  Camp- 
bell, and  the  other  to  the  order  of  John  T.  Burns,  attorneys 
at  law  of  said  court. 

"  2d.  That  the  sole  consideration  for  the  execution  of  the 
said  notes  was  the  agreement  and  undertaking  of  the  said  at- 
torneys to  defend  the  said  Gardner  Ayers  against  the  said  in- 
dictment and  charge  of  murder;  and  that  said  attorneys,  pur- 
suant to  said  agreement,  did  defend  said  Gtirdnpr  Ayers,  in 
said  court,  against  said  indictment  and  charge  before  a  jury, 
and  he  was  acquitted  as  to  said  charge,  such  defence  being 
uecessary. 

"3d.  That  at  the  time  of  the  execution  of  the  said  notes  the 
said  Gardner  Ayers  was  and  still  is  an  infant,  being  under 
and  less  than  twenty-one  years  of  age,  and  that  defendant 
Jonathan  H.  Johnson  is  the  guardian  of  the  person  and  prop- 
erty of  the  said  Gardner  Ayers. 

"4th.  That  said  Mary  Ayers  executed  said  notes  only  as 
surety  for  said  Gardner  Ayers,  and  has  since  died ;  and  plain- 
tiff, John  T.  Burns,  was  duly  appointed  as  the  administrator 
of  her  estate,  and  qualified  as  such,  and,  as  such  adminis- 
trator, has  been  compelled  to  pay  off  said  notes  out  of  the  as- 
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«ets  of  her  estate,  amounting  at  the  time  of  payment  to  the 
8am  of  $590,  none  of  which  sum  has  been  repaid  him. 

''5th.  And  that  said  Jonathan  H.  Johnson,  as  sueh  guar- 
•dian,  has  assets  in  his  hands,  belonging  to  his  said  ward,  suffi- 
•cient  to  repay  said  sum  in  whole  or  in  part.^' 

Upon  the  foregoing  facts  the  court  stated  its  conclusions 
of  law,  as  follows : 

"That  the  defendant  Gardner  Ayers  is  liable  and  indebted 
to  the  plaintiff  in  the  sum  of  $590,  so  paid  by  the  plaintiff  on 
said  notes,  as  stated  in  the  facts  found  above,  and  that  judg- 
ment should  be  rendered  against  him  for  said  sum,  and  that 
the  assets  in  the  hands  of  the  said  guardian  of  the  said  Gard- 
ner Ayers  are  liable  for  the  payment  of  said  indebtedness  and 
the  judgment  to  be  rendered  thereon,  and  it  is  proper  for  the 
court  to  order  said  guardian  so  to  apply  them." 

"  To  which  decision  of  the  court  upon  the  law  involved  the 
defendants  severally  except." 

The  court  rendered  judgment  against  the  appellants,  in  ac- 
cordance with  its  conclusions  of  law,  from  which  judgment 
they  have  appealed  to  this  court,  and  have  severally  assigned 
as  error  that  the  trial  court  erred  in  its  conclusions  of  law 
•upon  the  fects  specially  found. 

We  are  of  the  opinion  that  the  flict^  found  by  the  court  did 
not  authorize  its  conclusion;'  cT  law.  The  suit  is  founded  upon 
An  implied  contractofilierippellant  Ayers  to  repay  the  money 
^hich  the  administrator  of  his  surety  had  been  compelled  to 
pay  on  his  promissory  notes.  Such  an  implied  contract,  if  it 
existed,  was  not  binding  and  could  not  be  enforced  against 
him  during  his  infancy.  Indeed,  it  may  well  be  doubted  if 
his  promissory  notes,  even  though  given  for  necessaries,  could 
have  been  enforced  against  him  during  infancy  in  suits  thereon 
by  the  payees  thereof.  In  Henderson  v.  Fox,  5  Ind.  489,  it 
•was  said:  "The  rule  deducible  from  all  the  authorities  is, 
that  the  only  contract  binding  on  an  infant  is  the  implied  con- 
tract for  necessaries.  Express  contracts,  as  by  bond  or  note 
^are  not  as  such  binding,  and   can  not  be  enforced  without 
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ratification,  even  if  givcu  for  necessaries.  For  whether^  the 
articles  furnished  were,  in  the  particular  case,  necessaries,  is  a 
question  of  law,  to  be  determined  by  the  court.  And  if  deemed 
necessaries,  then  their  quantity,  quality,  and  reasonable  price, 
is  for  the  consideration  of  the  jury.  But  if,  on  the  contrary, 
the  express  contracts  of  infants,  even  when  necessaries,  so- 
called,  were  the  consideration,  could  be  enforced,  these  im- 
portant questions  might  be  iniprovidently  settled  by  the  infant 
himself,  beyond  the  supervision  of  the  courts." 

So,  in  Tyler  on  Infancy,  2d  ed.,  p.  Ill,  it  is  said :  "  It  would 
seem  that  the  promissory  note  given  by  an  infant  for  necessaries 
has  no  obligatory  force  as  such."  In  Price  v.  Saiidera,  60  Ind» 
310,  it  is  said:  "^Necessaries,'  in  the  technical  sense,  meao 
such  things  as  are  necessary  to  the  support,  use  or  comfort  of 
the  person  of  the  minor,  as  food,  raiment,  lodging,  medical 
attendance,  and  such  personal  comforts  as  comport  with  his. 
condition  and  circumstances  in  life,  including  a  common  school 
education."  It  was  there  said  that  an  infant  can  not  be  held 
liable  at  law  on  his  note  or  other  contract  for  money,  even 
though  he  expends  the  money  for  necessaries.  There  are 
many  decisions  of  this  court  to  tlie  effect  that  an  infant's  con- 
tract is  voidable,  and  may  be  avoided  by  him  during  his  in- 
fancy, or  on  his  arrival  at  full  ago.  Pitcher  v.  Laycock,  7  Ind. 
398;  Mile8  v.  Lingermaiiy  24  lud.  385;  Briggs  v.  McCabe^ 
27  Ind.  327;  Fetrow  v.  WiHcman^  40  Ind.  148;  Carpenter  v. 
Carpenter,  4ii  Ind.  142;  Towell  v.  Pence,  47  Ind.  304 ;  Dill 
V.  Bowen,  54  Ind.  204;  Reish  v.  Thompson,  55  Ind.  34;  //i- 
dianapoli^,  etc,  Co.  v.  Wilcox,  59  Ind.  429. 

We  have  found  no  authority,  however,  in  the  reported  de- 
cisions of  this  court  or  of  other  courts  of  last  resort,  for  hold- 
ing that  an  infant  is  liable  upon  such  an  implied  contract  or 
promise  as  the  one  in  suit  in  the  case  at  bar.  We  are  con- 
strained to  hold,  therefore,  as  we  do,  that  the  court  erred  in 
its  conclusions  of  law  upon  the  facts  specially  found,  and  that,. 
for  this  error,  the  judgment  below  must  be  reversed.  We  are 
not  prepared  to  say  that  the  appellee  might  not  recover  of  the- 
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infant,  in  a  proper  case,  such  reasonable  sum  as  would  be  equal 
to  the  just  value  of  the  attorneys'  services  in  the  defence  of 
such  infant.  But,  in  this  case,  there  was  no  finding  by  the 
court  of  the  just  value  of  the  attorneys'  services,  which  were 
found  to  be  necessary,  or,  indeed,  that  they  were  of  any  value. 
What  we  decide  is  that  the  special  finding  of  facts  by  the  court, 
in  this  case,  did  not  authorize  its  conclusions  of  law. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  set  aside  its  conclusions  of  law, 
and,  in  lieu  thereof,  as  its  conclusions  of  law,  to  find  for  the 
appellants,  the  defendants  below,  and  render  judgment  ac- 
cordingly. 


No.  9417. 

CONLEE  r.  CONLEE   ET  AL. 

Vendor's  Lien. — Evidence. —  Verdict. — Foreclosure. — As  to  what  is  safficient 
evidence  to  show  a  vendor's  lien,  entitling  the  vendor  of  real  estate  to  a 
verdict  and  a  decree  for  the  foreclosure  thereof,  see  opinion. 

From  the  Harrison  Circuit  Court. 

W.  A.  Porter,  W.  N.  Tracewdl  and  R.  J.  Tracewell,  for  ap- 
pellant. 

Woods,  C.  J. — The  only  question  properly  presented  is 
whether  or  not  the  verdict  is  contrary  to  the  evidence. 

The  action  was  to  enforce  a  vendor's  lien.  The  proof  is 
clear  and  consistent  that  the  plaintiff  Henderson  Conlee  sold 
and  conveyed  to  Isaac  Conlee  eighty  acres  of  land  for  $400. 
Before  the  deed  was  made  Isaac  agreed  to  convey  the  south 
half  of  the  land  to  John  Conlee  for  ?200,  to  be  paid  by  the 
latter  to  the  plaintiff.  The  plaintiff  assented  to  this,  and,  as 
the  jury  may  well  have  inferred  from  the  evidence,  it  was 
understood  between  the  three  brothers  that  the  plaintiff  was 
to  look  to  John  alone  for  the  price  of  his  part  of  the  land,  and 
to  Isaac  for  the  price  of  the  portion  retained  by  him ;  and. 
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accordingly,  at  the  time  the  deed  was  made,  Isaac  gave  his 
notes  to  the  plaintiff  for  $200;  John  paid  $125  and  gave  to 
the  plaintiff  his  note  for  $75;  Isaac  conveyed  to  John  ac- 
cording to  their  agreement;  and  John  afterwards  bound  him- 
self in  writing  to  convey  to  his  co-defendant  Schmidt  for  $400, 
of  which  a  small  part  only  has  been  paid.  The  notes  made 
by  Isaac  Conlee,  who  died  before  the  commencement  of  this 
action,  leaving  an  estate  worth  less  than  $500,  which  had  been 
taken  by  the  widow,  remained  unpaid.  The  evidence  alao 
tends  to  show  that  the  $75  note  had  been  paid,  excepting,  per- 
haps, a  few  dollars.  So  far,  therefore,  as  concerns  that  por- 
tion of  the  land  which  was  conveyed  to  John  Conlee,  there  is 
no  suiBcient  cause  for  setting  aside  the  verdict  rendered. 

In  respect  to  the  land  retained  by  Isaac  Conlee,  and,  at  the 
commencement  of  the  action,  held  by  his  widow  and  chil- 
dren, who  were  made  defendants,  we  reach  a  different  con- 
clusion. There  is  no  evidence  of  the  payment  of  the  two 
notes  made  by  Isaac  Conlee ;  and  while  it  is  alleged  in  one  of 
the  answers  that  the  vendor^s  lien  was  waived  by  express 
agreement,  and  credit  given  solely  upon  the  personal  respon- 
sibility of  said  Isaac,  the  plea,  if  good,  is  not  proven ;  on  the 
contrary,  it  is  shown  that  a  mortgage  was  not  made  because 
the  vendor  had  a  lien. 

It  IS  shown  in  evidence,  that  the  appellant  assisted  his 
brother  Isaac  to  obtain  a  school  fund  loan,  secured  by  mort- 
gage on  this  land ;  but  if  his  conduct  in  this  respect  estopped 
him  from  asserting  a  lien  prior  to  that  mortgage,  it  had  no 
further  effect. 

In  respect  to  the  widow  and  children  of  Isaac  Conlee,  and 
the  land  descended  to  them,  and  in  so  far  as  the  appellant 
claims  a  lien  for  the  money  due  upon  the  notes  of  Isaac  Con- 
lee, the  judgment  is  reversed,  at  costs  of  said  appellees,  and 
a  new  trial  ordered.  In  other  respects  the  judgment  is  af-  . 
firmed,  at  costs  of  appellant. 

Judgment  accordingly. 
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HocKETT  V.  Johnson  et  al. 

Bill  op  Exceptions. — Evidence. — Statemenl.— Where  a  transcript  of  a  bill 
of  exceptions  does  not  contain  an  item  of  written  evidence  referred  to 
therein,  its  concluding  statement  that  it  contains  all  the  evidence  will 
be  deemed  untrue,  and  the  bill  will  not  enable  the  Supreme  Court  to  de- 
cide that  the  finding  was  not  sustained  by  tlie  evidence,  or  that  the  dam- 
ages were  excessive. 

From  the  Grant  Circuit  Court. 

A,  Steele  and  R,  T,  St.  John,  for  appellant. 
O.  W.  Harvey,  for  appellees. 

Black^  C. — The  overruling  of  a  motion  for  a  new  trial  is 
the  only  suppossed  error  assigned.  The  causes  stated  in  the 
motion  for  a  new  trial  were,  that  the  finding  was  not  sustained 
by  the  evidence ;  that  it  was  contrary  to  the  evidence ;  that  it 
-was  contrary  to  law ;  and  that  the  damages  were  excessive. 

There  is  a  bill  of  exceptions  containing  evidence  which  is 
said  in  the  bill  to  have  been  all  the  evidence  given  in  the 
cause ;  but  it  affirmatively  appears  that  this  statement  is  not 
<5orrect,  for  it  is  recited  in  the  bill  that  a  certain  record  was 
introduced  in  evidence,  but  it  is  not  contained  in  the*  bill,  and 
there  is  in  a  parenthesis  a  statement  that  the  record  in  ques- 
tion was  not  on  file,  followed  by  the  signature  of  the  clerk. 

The  bill,  therefore,  can  not  be  taken  as  containing  all  the 
€vidence,and  without  having  before  us  all  the  evidence  given 
in  the  action,  we  can  not  consider  any  of  the  causes  stated  in 
appellant's  motion  for  a  new  trial.  Ward  v.  Bateman,  34  Ind. 
110;  HiU  V.  Sutton,  47  Ind.  592 ;  Morrow  v.  State,  48  Ind. 
432;  Hinlde  v.  Margermn,  50  Ind.  240;  M'dlikan  v.  State,  ex 
rel,,  70  Ind.  310;  Bowen  v.  Pollard^  71  Ind.  177;  Powers  v. 
Evaiis,  72  Ind.  23 ;   Gobcn  v.  Goldsberry,  72  Ind.  44. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 

Petition  for  a  rehearing  overruled. 
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9902. 

Keller  v.  Allee. 

Costs. — Offer  to  Confess  JudgmenL — Practice. — An  offer  to  confess  judgment 
for  the  plaintiff  for  a  certain  sum,  "  and  ail  costs  to  this  date,"  filed  in 
open  court,  and  at  the  time  refused  by  the  plaintiff's  attorney,  is  suffi- 
cient, under  section  514,  R.  iS.  1881,  to  charge  the  plaintiff  with  all  costs 
accruing  thereafter  if  a  gi-eater  sura  than  that  offered  be  not  recovered. 

Same. — Notice.— Such  filing  of  the  offer  to  confess,  in  open  court,  and  then 
calling  the  attention  of  the  plaintiff's  attorney  to  it,  is  sufficient  notice 
of  the  offer. 

From  the  Putnam  Circuit  Court. 

D.  E.  Williamson  and  A.  Daggy^  for  appellant. 
T.  Hanna  and  S,  A,  Hays,  for  appellee. 

Franklin,  C. — On  the  15th  day  of  November,  1880,  ap- 
pellee sued  appellant  in  the  Putnam  Circuit  Court  on  a  prom- 
issory note  for  $100.  On  the  10th  day  of  December,  1880^ 
the  parties  appeared  in  court,  and  the  defendant,  on  motion^ 
filed  the  following  offer  to  confess  judgment: 
"  LucRETiA  Allee  vs.  John  A.  Keller. 

"The  defendant  in  the  above  entitled  cause  now  pending 
in  the  cipcuit  court  in  and  for  the  county  of  Putnam  and  State 
of  Indiana,  now  hereby  offers  to  confess  judgment  in  said  cause 
in  favor  of  said  plaintiff  and  against  himself  for  the  sum  of 
?40  and  all  costs  to  this  date.  John  A.  Kelleb. 

"  December  10th,  1880." 

Nothing  more  was  done  in  the  case  until  the  15th  day  of 
December,  1880,  when  the  defendant  filed  an  answer,  upon 
which  issues  wenj  made,  and  the  cause  was  continued  from 
term  to  term  until  the  21st  of  September,  1881,  when  the  same 
was  tried  before  a  jury,  and  a  verdict  rendered  for  the  plain- 
tiff for  $26.70,  and  judgment  was  rendered  upon  the  verdict. 
,  Afler  judgment  the  defendant  moved  the  court  to  tax  all  the 
costs  accruing  after  the  10th  of  December,  1880,  the  time  of 
filing  said  offer  to  so  confess,  against  the  plaintiff,  which  mo- 
tion was  overruled,  and  the  defendant  excepted  ami  filed  a  bill 
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of  exceptions  containing  the  offer  to  confess,  and  the  parol 
evidence  of  the  offer  having  been  made  to  plaintiff's  attorney, 
and  his  refusal  to  accept ;  also  the  filing  of  it  in  open  court  in 
his  presence  among  the  papers  in  the  case.  The  bill  of  ex- 
ceptions shows  that  the  court  overruled  the  motion  for  the 
reason  that  the  offer  to  confess,  and  the  notice,  were  insuffi- 
cient. The  errors  assigned  are  the  overruling  of  the  motion 
to  tax  costs  against  the  plaintiff,  and  for  rendering  judgment 
against  the  defendant  for  all  the  costs. 

Appellee  has  furnished  us  no  brief,  and  we  only  gather  from 
appellant's  brief  the  specific  objection  to  the  offer  to  confess, 
and  that  is  that  it  did  not  include  the  costs  during  the  five 
days  given  by  the  statute  in  which  the  plaintiff  might  accept 
the  offer  to  confess.  The  record  does  not  show  that  any  costs 
in  the  case  were  made  during  these  five  days,  and  the  proof 
shows  that  the  plaintiff's  attorney  refused  to  accept  the  offer 
at  the  time  it  was  made  and  filed  among  the  papers.  The 
389th  section  of  the  code  of  1852  (2  R.  S.  1876,  p.  191),  and 
the  514th  section,  R.  S.  1881,  which  are  the  same,  read  as 
follows : 

"  The  defendant  may,  at  any  time  before  the  trial,  serve 
upon  the  plaintiff  an  offer  in  writing,  to  allow  judgment  to  be 
taken  against  him  for  the  sum  or  property,  or  to  the  effect 
therein  specified,  with  costs.  If  the  plaintiff  accept  the  offer 
in  court,  in  the  presence  of  the  defendant,  or  give  notice  of 
acceptance  in  writing  within  five  days  and  before  the  trial, 
judgment  shall  be  entered  accordingly.  If  the  offer  is  not 
accepted,  or  notice  of  acceptance  be  not  given  as  above  directed, 
the  offer  is  to  be  deemed  withdrawn,  and  shall  not  be  given 
in  evidence,  or  commented  on  before  the  jury ;  and  if  the  plain- 
tiff fail  to  obtain  a  more  favorable  judgment,  the  defendant 
shall  recover  from  the  plaintiff  the  costs  occasioned  subsequent 
to  the  time  of  the  offer." 

When  t)ie  offer  is  refused  at  the  time  it  is  served,  and  no 
acceptance  made  within  the  next  five  days,  no  question  can 
arise  as  to  any  costs  that  might  have  accrued  within  tliat 
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time,  for  the  statute  prescribes  that  if  the  plaintiff  shall  not 
obtain  a  more  favorable  judgment  the  defendant  shall  recover 
from  the  plaintiff  the  costs  occasioned  subsequent  to  the  time 
of  the  offer.  In  the  case  of  Holland  v.  Paghy  16  Ind.  21,  it 
was  held  that  service  of  the  offer  to  confess,  on  the  attorney 
for  the  plaintiff,  was  sufficient,  and  that  an  offer tto  confess 
judgment  for  a  definite  sum,  with  "accrued  costs,"  is  also  suf- 
ficient. In  that  case  the  court  said :  "  It  is  urged  that  this 
phrase  would  include  costs  up  to  the  time  of  the  offer,  and 
no  more;  and,  as  the  opposite  party  might  take  five  days  to 
consider  of  the  offer,  much  costs  might  accumulate  in  that 
time.  The  reply  in  argument  is,  that  a  proper  construction 
of  the  language  used  would  include  the  costs  of  carrying  the 
offer  to  confess  into  eff(?ct,  if  accepted."  And  the  court  adds : 
"We  are  of  the  opinion  that  the  language  used  in  this  case 
would  embrace  all  the  costs  contemplated  by  the  statute."  See 
Harris  v.  Dailey,  16  Ind.  183. 

In  the  case  of  Rose  v.  Grinstead,  53  Ind.  202,  the  offer 
was  as  follows :  "  The  defendant,  Jasper  H.  Grinstead,  offers 
to  confess  judgment  for  thirty  dollars,  with  costs  accrued  to 
the  present  time  in  the  above  entitled  case.  February  28th, 
1874."  The  court  said:  "This  offer  the  appellant  declined 
to  accept.  The  court  rendered  judgment  in  favor  of  appel- 
lant upon  the  finding,  and  for  costs  accrued  up  to  and  in- 
cluding the  day  upon  which  the  offer  to  confess  judgment 
was  made.  To  this  the  appellant  excepted,  and  insists  that 
the  offer  to  confess  judgment  is  insufficient.  We  think  dif- 
ferently. It  is  good."  And  the  cases  of  Holland  v.  Pughy 
and  Harris  v.  Da'dey,  supra,  are  referred  to  in  support  thereof. 

From  the  foregoing  authorities,  the  offer  in  this  case  was 
clearly  good,  and  we  think,  as  the  statute  does  not  pre- 
scribe the  manner  of  service  of  the  offer,  there  can  be  no  valid 
objection  to  the  service  in  this  case.  The  offer  was  filed  with 
the  papers  in  the  cause  in  open  court,  in  the  presence  ot  the 
plaintiff's  attorney,  with  his  attention  called  to  the  fact,  and 
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which  was  then  and  there  refused  by  him  to  be  accepted, 
after  having  been  previously  notified  that  such  an  ofTer  would 
be  filed,  and  that  he  knew  the  same  remained  on  file  continu- 
ously after  it  had  been  so  filed.  The  court  below  erred  in 
overruling  the  motion  for  the  taxation  of  costs,  and  in  ren- 
dering judgment  against  the  defendant  for  all  the  costs.  The 
judgment  for  costs  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below,  as  to  costs,  be 
and  it  is  in  all  things  reversed,  at  appellee's  costs;  and  that 
the  cause  be  remanded,  with  instructions  to  the  court  below 
to  sustain  appellant's  motion  to  tax  all  the  costs  in  the  case 
that  accrued  subsequent  to  the  offer  to  confess  judgment 
against  the  plaintiff,  and  to  render  judgment  accordingly. 


No.  9232. 

Frick  v.  Algeieb. 

AoooRD  AND  Satisfaction. — Evidence,— Supreme  Court, — To  sustain  the  de- 
fence of  accord  and  satisfactioni  the  evidence  must  show  that  the  cred- 
itor accepted  the  amoant  paid  him  in  sati^^faction,  and,  where  it  is  con- 
flicting, the  finding  of  the  court  or  jury  will  not  be  disturbed  hj  the 
Supreme  Court. 

From  the  Superior  Court  of  Vanderburgh  County. 

TF.  F.  Smith,  for  appellant. 
P.  MaieTy  for  appellee. 

Black,  C. — ^This  was  an  action,  commenced  before  a  justice 
of  the  peace,  for  money  had  and  received  by  the  aj)pellant  to 
the  appellee's  use.  The  overruling  of  a  motion  made  by  the 
appellant  for  a  new  trial  is  assigned  as  error,  the  causes  stated 
in  the  motion  being  that  the  ver(li(;t  was  contrary  to  law,  and 
that  it  was  not  sustained  by  the  evidence. 
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The  contention  here  relates  to  the  question  whether  the  ev- 
idence established  a  defence  of  accord  and  satisfaction.  We 
have  carefully  examined  the  evidence.  In  the  transaction 
claimed  by  appellant  as  a  compromise,  his  conduct  was  liable 
to  the  imputation  of  duplicity,  and  if  the  sum  delivered  by 
him  to  appellee  could  be  said  to  have  been  accepted  by  the 
latter  as  in  lieu  of  the  larger  amount  held  to  his  use  by  ap- 
pellant, and  the  payment  was  not  indeed  merely  a  part  pay- 
ment of  a  matured  liquidated  money  demand,  it  might,  per- 
haps, have  been  considered  by  the  jury  that  the  acceptance 
was  induced  by  appellant's  fraud.  But  the  case  need  not 
be  closely  examined  in  these  regards,  for  there  was  a  conflict 
of  testimony  as  to  whether  the  sum  paid  by  appellant  to  ap- 
pellee was  accepted  by  the  latter  in  satisfaction  of  his  demand. 

To  constitute  accord  and  satisfaction,  that  which  is  received 
by  the  creditor  must  be  accepted  by  him  in  satisfaction ;  he 
must  intend  to  accept  it  as  satisfaction ;  and  whether  there 
was  such  an  acceptance  is  a  question  for  the  jury.  Hardman 
V.  Bellhotcse,  9  M.  &  W.  596;  If  all  v.  Flockton,  16  Q.  B. 
1039 ;  Jones  v.  Johmon,  3  W.  &  S.  276 ;  Hart  v.  Boiler,  15  S. 
&  R.  162;  Brenner  v.  Hein^y  8  Pa.  St.  106;  Stone  v.  J/tffer, 
16  Pa.  St.  450 ;  Hearn  v.  Kiehl,  38  Pa.  St.  147 ;  State  Bank  v. 
Uttlejohn,  1  Dev.  &  Bat.  563;  Maze  v.  Miller,  1  Wash.  C.  C. 
328 ;  Western  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429,  442 
(9  Am.  R.  744). 

The  conclusion  reached  by  the  jury  upon  conflicting  testi- 
mony, sustained  by  the  action  of  the  court  in  overruling  a 
motion  for  a  new  trial,  can  not  be  disturbed  by  this  court. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  affirmed,  at  appellant's  costs. 

Petition  for  a  rehearing  overruled. 
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No.  9967. 

Board  op  Commissioners  op  Madison  County  v.  Miller. 

Soldier's  Bounty. — Board  cf  Oommissioners, — PUading. — Acceptance, — No- 
tiee, — Copy  of  Order. — A  statement  of  a  claim  before  a  board  of  county 
commissioners  for  a  soldier's  bounty,  based  upon  an  order  of  such  board 
offering  the  bounty,  need  not  allege  an  acceptance  of  the  offer,  nor  no- 
tice to  the  board  of  such  acceptance,  nor  set  out  a  copy  of  the  order. 

Pleading. — Omtraci  Partly  m  Writing. — Copy. — When  a  contract  is  parol, 
though  evidenced  in  part  by  a  writing,  it  is  enough  to  plead  the  l^gal 
^ect  of  the  agreement,  without  giving  a  copy  of  the  writing. 

From  the  Madison  Circuit  Court. 

W.  R.  Pierse  and  C,  JS.  Gerard^  for  appellant. 

W.  H.  G larky  W.  R,  Myers  and  D.  W,  Woody  for  appellee. 

Woods,  C.  J. — The  appellee  presented  to  the  board  of 
commissioners  of  Madison  county,  a  verified  statement  of 
a  claim  for  a  bounty  of  one  hundred  dollars,  alleged  to  be  due 
him  for  enlistment,  to  the  credit  of  said  county,  in  the  military 
service  of  the  United  States  during  the  war  of  the  Rebellion, — 
the  claim  being  based  upon  an  order  of  the  county  board, 
offering  bounties  for  such  enlistment.  The  board  of  com- 
missioners rejected  the  claim,  and,  upon  appeal  to  the  circuit 
court,  demurred  to  the  complaint  for  want  of  facts.  This 
demurrer  the  court  overruled,  and,  upon  the  hearing,  ren- 
dered judgment  in  favor  of  the  appellee. 

The  only  error  complained  of  is  the  ruling  on  the  demurrer. 
The  objections  made  to  the  complaint  are  that  it  does  not  set 
forth  a  copy  of  the  order  of  the  board  of  commissioners,  nor 
allege  an  acceptance  of  the  proffered  bounty  by  the  appellee. 

Notice  to  the  board  of  his  acceptance  of  the  offer  of  bounty 
"was  not  necessary.  Sithin  v.  Board y  etc.,  66  Ind.  109.  Even 
though  he  had  been  ignorant  of  the  offer  when  he  enlisted,  he 
would,  nevertheless,  have  been  entitled  to  claim  the  bounty 
after  compliance  with  the  tfjrras  proposed ;  and  the  presenta- 
tion of  the  claim  for  allowance  by  the  county  board  was  all  the 
Vol.  87.— 17 
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notification  of  acceptance  that  was  necessary.  Wright  v» 
Jordaiifll  Ind.  1 ;  Trimble  v.  Pollock,  77  Ind.  576. 

The  contract  was  not  a  written  one,  and  consequently  a 
copy  could  not  be  made  a  part  of  the  complaint.  Board,  etc., 
V.  Shipley,  77  Ind.  553.  It  was  enough  to  plead  the  legal 
effect  of  the  agreement,  though  evidenced  in  part  by  the  order 
of  the  board.     It  is  not  claimed  that  this  is  not  dx)ne. 

Judgment  af&rmed. 


No.  10,112. 
ScHAUTZ  V.  Keener  et  al. 

Deed. — ReformcUion  of. — MiMake. — Reservation  of  Wc^. — Deaeripiion. — NegHr- 
ffenee. —  Vendor  and  Vendee. — Complaint  to  correct  a  mutual  mistjake  in  a 
deed  made  by  the  plaintiffs  to  the  defendant,  alleging  a  failure  to  reserve 
a  waj  oyer  the  lands  granted,  etc.,  as  was  niutuallj  intended,  that,  for 
a  long  time  after  the  grant  they  used  the  way,  with  the  defendant's> 
knowledge  and  consent,  and  that,  upon  being  forbidden  to  do  so,  they 
discovered  the  mistake  and  immediately  offered  a  correct  conveyance,, 
which  was  refused,  etc. 

Heldf  that  the  delay  in  offering  to  correct  was  excused  by  the  circumstances. 

Held^  also,  that  the  description  in  "the  complaint  of  the  way  reserved  as  **  ten 
feet  in  width  along  the  south  line  of  the  tract  conveyed,"  was  sufficient. 

Hetd^  also,  that  the  failure  to  have  a  deed  read  before  executing  it  does 
not  necessarily  evince  such  negligence  as  will  defeat  a  suit  by  the  grantor 
to  reform  the  instrument. 

From  the  Dearborn  Circuit  Court. 
W.  IL  Matihevjs,  for  api)ellant. 

Morris,  C. — This  suit  was  brought  by  the  appellee* 
against  the  appellant  for  the  purpose  of  reforming  a  deed  for 
land  situate  in  Dearborn  county,  Indiana,  and  executed  by 
the  former  to  the  latter.  The  complaint  states  that  the  land 
was  described  in  the  deed  as  follows:  "A  part  of  the  north- 
west quarter  of  section  4  in  township  6  of  range  2- west, 
and  bounded  as  follows,  to  wit:     Commencing  at  the  south- 
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west  coraer  of  said  quarter,  thence  running  west  43.25  rods; 
thence  east  to  the  corner  of  Marx  Schautz  and  Anthony 
Schaffor's  land;  thence  south  to  the  east  line  of  the  quarter; 
thence  west  to  the  place  of  beginning,  containing  fifteen  acres 
more  or  less."  It  is  averred  that  the  appellees  owned,  at  the 
time  said  deed  was  made,  and  still  own,  a  small  tract  of  land 
adjacent  to  and  abutting  upon  the  tract  of  land  by  them  con- 
veyed to  the  appellant;  that  they  then  resided  and  still  reside 
upon  the  tract  so  owned  by  them ;  that  the  tract  so  sold  and 
conveyed  by  them  to  the  appellant  lies  between  the  tract  upon 
which  they  then  resided,  and  still  reside,  and  the  only  public 
highway  accessible  to  them  from  their  residence,  with  wagons 
and  vehicles,  and  that  their  only  outlet,  from  their  home  to 
the  public  highway,  at  the  time  of  making  said  deed,  was  and 
still  is  over  and  across  the  land  so  conveyed  by  them  to  the 
appellant;  that,  at  the  time  they  sold  and  conveyed  said  land 
to  the  appellant,  they  reserved  and  excepted  from  the  tract 
of  land  conveyed,  and  that  it  was  then  understood  and  agreed 
by  the  appellant  that  the  appellee  should  and  did  reserve,  ten 
feet  in  width  along  the  south  line  of  the  tract  so  conveyed, 
and  from  the  east  to  the  west  line  thereof,  for  a  road  and 
passway  between  their  house  and  said  public  highway;  that 
it  was  the  intention  of  both  parties,  and  was  so  understood 
by  them,  that  such  roadway  along  the  south  line  of  said  land 
was  excepted  from  said  conveyance ;  that,  by  the  mutual  mis- 
take of  both  parties  to  said  deed,  and  through  the  error  of 
the  scrivener,  and  contrarv  to  the  ao^reement  and  intention 
of  the  parties,  said  roadway  was  reserved  upon  and  along  the 
east  line  of  said  land  so  conveyed  instead  of  the  south  line 
thereof;  that,  for  a  long  time  after  the  making  of  said  deed, 
they  continued  to  pass  over  said  tract  of  land  from  their 
home  to  said  highway,  along  the  south  line  thereof,  with  the 
knowledge  and  approval  of  the  appellant,  but  that  he  after- 
wards discovered  the  mistake  in  said  deed  as  to  the  location 
of  said  pathway,  and  tht^n  forbade  anrl  refused  to  allow  the  ap- 
pellees to  pass  over  said  passway  from  tluir  house  to  said 
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public  highway;  that  a  mistake  also  occurred  in  the  descrip- 
tion of  said  land  in  this,  that,  after  the  words  "running  east 
to  th6  corner  of  Marx  Schautz  and  Anthony  Schaffer's  land/' 
it  reads  thus,  "thence  south  to  the  east  line  of  the  quarter," 
whereas  it  should  have  read  to  the  south  line  of  said  quarter, 
instead  of  to  the  east  line  of  said  quarter. 

It  is  also  alTeged  that,  as  soon  as  the  appellees  discovered 
said  mistake,  they  executed  a  new  deed  conveying  said  land 
to  the  appellant,  containing  a  correct  description  of  the  laud 
and  the  roadway  reserved,  and  tendered  the  same,  properly 
acknowledged,  to  the  appellant;  that  he  refused  to  accept  the 
same ;  that  they  bring  said  deed  into  court  for  the  use  of  the 
appellant.  The  prayer  is  that  the  deed  may  be  reformed  so 
as  to  correctly  describe  the  land  intended  to  be  conveyed  and 
the  roadway  intended  to  be  reserved. 

The  appellant  demurred  to  the  complaint.  The  demurrer 
was  overruled.  The  appellant  then  answered  the  complaint 
by  a  general  denial.  The  cause  was  submitted  to  a  jury  for 
trial,  who  returned  a  verdict  in  favor  of  the  appellees,  to- 
gether with  answers  to  interrogatories  propounded  by  both 
parties.  The  appellant  then  moved  the  court  for  judgment 
in  his  favor  upon  the  answers  to  the  interrogatories.  The 
motion  was  overruled.  He  then  moved  for  a  new  trial,  and 
this  motion  was  overruled.  The  rulings  of  the  court  upon 
the  demurrer  to  the  complaint  and  the  motions  made  by  the 
appellant  dte  assigned  as  errors. 

The  first  objection  urged  to  the  complaint  by  the  appellant 
is  that  it  does  not  describe  with  sufficient  certainty  the  way 
intended  to  be  excepted  from  the  operation  of  the  deed.  The 
reserved  way  is  described  in  the  complaint  as  being  ten  feet 
in  width  on  the  south  line,  and  extending  from  the  east  to 
west  line,  of  the  land  conveyed  to  the  appellant.  We  think 
the  description  sufficient.  Indeed,  it  is  difficult  to  see  how 
it  could  have  been  made  more  certain.  It  is  also  insisted 
that  the  delay  of  the  appellees,  as  shown  by  the  complaint, 
precludes  them  from  obtaining  the    relief  demanded.     We 
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think,  upon  the  facts  stated  in  the  complaint,  the  appellees 
were  not  guilty  of  such  laches  as  barred  their  right  to  relief. 
They  believed  that  the  right  of  way  had  been  properly  re- 
served in  the  deed  made  by  them  to  the  appellant.  The  fact 
that  they  occupied  and  used  the  reserved  way  on  the  south 
line  of  the  land  conveyed,  for  years  after  the  execution  of  the 
deed,  with  the  knowledge  of,  and  without  objection  from,  the 
appellant,  was  calculated  to  confirm  their  belief  that  the  way 
80  used  had  been  properly  reserved  in  their  deed  to  the  ap- 
pellant, and  to  excuse  them  from  active  efforts  to  discover  the 
error.  No  other  objections  are  urged  to  the  complaint,  and 
if  there  are  others  they  are  waived.  We  think  the  court  did 
not  err  in  overruling  the  demurrer  to  the  complaint.  In  sup- 
port of  his  motion  for  judgment,  the  appellant's  counsel  says: 
"  The  second  interrogatory  asked  by  the  appellant's  counsel 
is  as  follows:  'Before  the  plaintiff  signed  the  deed  referred 
to  in  interrogatory  one  (if  you  find  they  did  execute  said  deed), 
did  the  plaintiff  request  the  said  Vogelgesang  (the  person  who 
drew  the  deed),  or  any  one  else,  to  read  or  explain  said  deed 
to  the  parties  to  it?'  The  jury  answered  this  interrogatory 
in  the  negative,  and  the  jury  also  find  that  the  appellees  did 
not  request  any  one  to  read  said  deed.  Now  we  submit  that 
a  party  is  not  entitled  to  any  relief  from  the  effects  of  a  writ- 
ten document — especially  a  conveyance  of  real  property.  The 
law  imposes  upon  parties  some  care  in  the  execution  of  writ- 
ten instruments.  We  do  not  care  to  burden  the  court  with 
anything  further,  but  submit  the  points  we  have  suggested  to 
the  court." 

We  d#  not  think  the  failure  of  the  appellees  to  require  the 
deed  to  be  read  to  them  by  the  scrivener  after  it  had  been 
written  constituted  such  negligence  on  their  part  as  would 
necessarily  preclude  the  relief  asked  by  them.  The  error  waa 
the  insertion  of  the  word  "easf^  instead  of  the  word  "  south.'' 
The  directions  given  to  the  scrivener  may  have  been  specific 
and  correct.  The  parties  to  the  instrument  might  have  rea- 
sonably supposed  that  the  scrivener  had  followed  their  direc- 
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tions  in  describing  the  land  conveyed  and  the  way  reserved. 
Had  the  deed  been  read  to  them  they  might  have  overlooked 
— indeed,  they  would  not  have  been  likely  to  have  observed 
— the  use  of  the  word  "east"  instead  of  the  word  "south.** 
The  description  was  not  complicated,  and  their  failure  to  read 
or  have  the  description  read  to  them  was  not  unusual ;  nor  did 
it  evince  such  a  degree  of  carelessness  on  the  part  of  the  ap- 
pellees as  would  justify  the  appellant  in  refusing  to  make  the 
deed  what  it  was  intended  to  be  and  so  as  to  speak  the  inten- 
tion of  the  parties,  and  to  secure  to  them  their  respective 
rights.  We  do  not  think  that  the  court  for  this  reason — ^the 
only  one  urged  by  the  appellant  in  support  of  his  motion  for 
judgment  upon  the  special  findings  of  the  jury— erred  in  over- 
ruling the  motion. 

The  evidence  is  not  in  the  record.  The  motion  for  a  new 
trial  is  not  insisted  upon,   ^he  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affii'med,  at  the  costs  of  the  appel- 
lant. 
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Fraudulent  Conveyance. — Aetion  to  Suhjeet  La.nd  to  Execution, — TnaL — 
Equity* — Bradice. — Jury. —  Verdict — A  suit  to  subject  to  execution  lands 
fraudulently  conveyed  by  the  judgment  debtor  is  a  suit  in  equity  triable 
by  the  court,  under  the  statute,  R.  S.  1881,  sec.  409,  and  if  the  court 
choose  to  take  the  verdict  of  a  jury  it  is  advisory  only,  and  the  court 
may  make  its  own  finding  of  facts,  notwithstanding  the  venflct. 

From  the  Boone  Circuit  Court. 

/.  W,  Clemeyits,  J.  L.  Pierce,  N.  B.  Tdylor,  F.  Rand  and  E. 
Taylor,  for  appellants. 

C.  8,  Weaner,  R.  P.  Davidson,  J,  C.  Damdson,  T.  A.  Hen- 
dricks, A,  W,  Hendricks,  C.  Baker,  0.  B,  Hord,  A,  Baker  dmH 
E,  Daniels,  for  appellee. 
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Franklin,  C. — This  is  a  proceeding  by  appellee  against 
appellants,  in  the  nature  of  a  cre^litor's  bill,  to  charge  forty- 
«ight  acres  of  land  in  Boone  county,  Indiana,  in  the  hands  of 
the  defendant  Margaret  Evans,  wife  of  the  defendant  James 
Evans,  with  the  lien  of  a  judgment  against  the  latter  for 
^1,2^.20,  recovered  by  Orville  S.  Hamilton,  appellee's  intes- 
-tate,  in  the  Boone  Circuit  Court  on  September  29th,  1870. 

The  complaint  contains  four  paragraphs.  The  first  three^ 
in  slightly  different  forms,  allege  that  James  Evans  was  in- 
debted to  Hamilton  on  a  promissory  note  (now  merged  in 
.-said  judgment) ;  that  he  owned  the  forty-eight  acres  in  ques- 
tion ;  that  pending  suit  on  said  note  Evans  and  wife  conveyed 
the  land  to  Mrs.  Austin,  without  consideration,  for  the  pur- 
pose of  defrauding  his  creditors;  and,  as  a  part  of  the  fraud- 
ulent purpose,  Mrs.  Austin  and  her  husband  reconveyed  the 
land  to  Mrs.  Evans ;  that  James  Evans,  from  the  time  of  the 
<X)nvovance,  has  been  and  still  is  insolvent. 

The  fourth  paragraph  differs  from  the  others  in  this,  that 
it  charges  the  consideration  for  the  conveyance  from  Mrs. 
Austin  to  Mrs.  Evans  to  have  been  money  and  property  of 
-James  Evans,  and  that  there  was  no  other  consideration. 

The  defendants  demurred  severally  and  separately  to  the 
2d,  3d  and  4th  paragraphs  of  the  complaint,  for  the  reason 
that  neither  stated  fiicts  sufficient  to  constitute  a  good  cause 
of  action.  The  demurrer  was  overruled,  and  the  defendants 
answered  by  a  general  denial. 

The  court  ordered  that  a  jury  be  empanelled  to  try  the 
<[uestions  of  fact  in  the  case,  and  on  motion  of  the  plaintiff 
the  jury  was  directed  to  return  a  special  verdict.  The  trial 
was  had  September  29th,  1881.  Both  parties  moved  for 
judgment  on  the  special  findings.  The  court  overruled  the 
motion  of  the  defendants,  qpde  another  special  finding  of 
its  own,  and  upon  it,  and  the  information  furnished  by  the 
special  verdict  of  the  jury,  rendered  judgment  in  favor  of  the 
plaintiff.     The  defendants  moved  for  a  new  trial,  which  was 
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overruled,  and  they  appealed  to  this  court.     The  errors  as- 
signed are : 

1st.  Overruling  appellants'  motion  for  judgment. 

2d.   Sustaining  appellee's  motion  for  judgment. 

3d.   Rendering  judgment  for  appellee. 

4th.  Overruling  appellants'  demurrer  to  complaint. 

5th.  Allowing  an  amended  fourth  paragraph  of  complaint 
to  be  filed. 

6th.   Overruling  motion  for  a  new  trial. 

This  is  the  third  appeal  of  this  cause  to  this  court.  The 
first  time  it  was  reversed,  on  the  ground  of  the  insufficiency 
of  the  complaint,  and  is  reported  in  Evans  v.  Hamilton^  56 
Ind.  34.  The  second  time  it  was  reversed  because  the  evi- 
dence did  not  sustain  the  allegations  in  the  complaint,  and  i» 
reported  in  Evans  v.  Nealis,  69  Ind.  148.  The  question  pre- 
sented in  this  appeal  is  in  relation  to  the  practice  in  chancery 
causes  arising  under  the  409th  section,  R.  S.  1881.  The  cause 
was  tried  September  29th,  1881,  witliin  a  few  days  after  the 
new  revision  went  into  force  and  took  effect,  and  is  governed 
thereby. 

The  fourth,  fifth  and  sixth  specifications  of  error  are  not 
discussed  and  insisted  upon  by  appellants  in  their  brief.  They 
are,  therefore,  waived. 

The  overruling  of  appellants',  motion  for  judgment  on  the 
special  verdict,  the  sustaining  of  appellee's  motion  for  judg- 
ment, and  the  rendition  of  the  judgment  for  appellee  present 
the  questions  for  consideration. 

It  is  not  claimed  that  the  additional  finding  made  by  the 
court,  taken  in  connection  with  the  special  verdict  of  the  jury, 
did  not  authorize  and  sustain  the  judgment  rendered  by  the 
court ;  but  it  is  insisted  that  the  special  verdict  does  not  sus- 
tain the  judgment,  and  that  tl^  court  had  no  right  to  make 
additional  findings,  but  was  bound  by  the  special  verdict  of 
the  jury,  and  could  act  alone  upon  that. 

The  special  verdict  is  quite  long,  and  the  view  that  we  have 
taken  of  the  questions  involved  renders  it  unnecessary  to  copy^ 
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the  special  findings  of  the  jury.  Upon  the  return  of  this  special 
verdict  both  parties  moved  for  judgment  upon  the  special  find- 
ings in  their  favor.  The  court  overruled  the  motion  of  the 
appellants,  and  made  new  findings  for  itself^  embracing  a  part 
of  the  special  findings  of  the  jury  and  omitting  apart  of  tliem^ 
and  also  stating  additional  facts,  upon  which  and  the  infor- 
mation furnished  by  the  special  verdict  of  the  jury,  the  court 
rendered  judgment  for  the  plaintiff.  The  findings  made  by 
the  court  are  as  follows : 

"And  the  court  finds  that  Orville  S.  Hamilton  recovered 
judgment  against  James  Evans  on  a  promissory  note  for  the 

sum  of  $ . — ,  in  the  circuit  court  of  Boone  county,  on  the 

—  day  of ,  1870;  that  said  judgment  remains  wholly  un- 
paid ;  that,  at  the  date  of  the  rendition  of  said  judgment,  said 
James  Evans  was  wholly  insolvent,  and  had  not  property  sub- 
ject to  levy  and  execution  sufficient  to  pay  and  satisfy  said 
judgment  debt,  and  has  so  remained  insolvent  from  that  time  to 
the  present,  except  as  to  the  lands  hereinafter  described  ;  that 
on  the  24th  day  of  December,  18^39,  said  James  Evans  was 
the  owner  in  fee  simple,  in  his  own  name  and  in  his  own  right, 
and  purchased  with  his  own  means,  of  the  following  lands  in 
said  county  of  Boone  and  State  of  Indiana,  to  wit :  The  east 
half  of  the  northeast  quarter  of  section  six  (6),  township  seven- 
teen (17)  north,  range  two  (2)  west,  containing  forty-eight  (48) 
acres,  more  or  less,  said  to  be  four-sevenths  of  eighty-four  (84) 
acres ;  that  on  the  day  last  aforesaid  he,  joined  by  the  defendant 
Margaret  Evans,  his  wife,  conveyed  said  land  to  one  Laurena 
Austin,  for  a  valuable  consideration ;  that  said  Laurena  Aus- 
tin held  the  title  of  said  land  until  the  25th  day  of  December, 
1872,  when  she  reconveyed  said  lands  to  the  defendant  Mar- 
garet Evans,  who  has  continued  over  since  to  hold  the  same ; 
that  for  the  reconveyance  to  her,  said  Margaret,  she,  said 
Margaret,  paid  to  said  Laurena  Austin  the  consideration  there- 
for out  of  the  money  and  means  of  said  James  Evans ;  that, 
at  the  time  of  said  conveyance  by  said  James  Evans  to  said 
Laurena  Austin,  he,  the  said  James  Evans,  was  greatly  in  debt 
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and  embarrassed,  and  especially  was  owing  the  debt  to  said 
Orville  S.  Hamilton,  and  continued  to  be  so  in  debt  until  the 
time  of  said  reconveyance  to  said  Margaret  Evans;  that  said 
Margaret  Evans  had  no  means  of  her  own,  but  said  lands  con- 
veyed to  her  were  paid  for  put  of  the  means  as  aforesaid  of 
said  James  Evans ;  that  said  Orville  S.  Hamilton  died  in  said 
county,  on  the  29th  day  of  September,  1.877,  and  that  the 
plaintiiT  herein,  James  Nealis,  was  duly  appointed  adminis- 
trator of  the  estate  of  said  Orville  S.  Hamilton,  deceased ;  and 
upon  the  facts  so  found  by  the  court  from  the  evidence,  and 
from  the  information  of  the  verdict  of  said  jury,  the  court  does 
now  adjudge  and  decree,"  etc.     Then  follows  the  decree. 

This  finding  and  decree  of  the  court  is  in  the  usual  form 
of  chancery  proceedings,  first  to  state  the  facts,  and  then  the 
decree,  based  upon  the  facts  stated ;  but  appellants'  counsel 
insist  that  the  court  had  no  right  to  state  facts ;  that  it  was 
bound  by  the  facts  as  stated  in  the  special  verdict  of  the  jury, 
and  could  only  enter  a  decree  upon  the  special  verdict.  While 
appellee's  counsel  claim  that  this  is  a  chancery  suit,  and,  under 
the  code  of  1881,  it  could  not  be  tried  by  a  jury,  but  must  be 
tried  by  the  court ;  that  the  special  verdict  of  the  jury  is  only 
advisory  to  the  court,  and  has  no  binding  force  whatever. 

Prior  to  the  code  of  1852  the  cause  of  action  set  out  in  the 
complaint  herein  would  have  had  to  be  tried  as  a  chancery 
suit,  and  not  as  a  common-law  action,  but  under  the  code  of 
1852,  to  a  large  extent,  was,  alike  with  common-law  actions, 
triable  by  a  jury.  And  the  authorities  referred  to  by  appel- 
lants are  cases  that  were  tried  under  this  code  of  procedure 
and  the  common-law  practice,  and  not  under  the  chancery 
practice.  Therefore,  they  arc  not  applicable  to  chancery  suits, 
under  the  act  of  1881,  where  the  court  of  equity  has  exclu- 
sive jurisdiction. 

The  409th  section  of  R.  S.  1881  reads  as  follows:  "Is- 
sues of  law  and  issues  of  fact  in  causes  that,  prior  to  the  18th 
day  of  June,  1852,  were  of  exclusive  equitable  jurisdiction, 
shall  be  tried  by  the  court;  issues  of  fact  in  all  other  causes 
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shall  be  triable  as  the  same  are  now  triable.  In  case  of  the 
joinder  of  causes  of  action  or  defences  which,  prior  to  said 
date,  were  of  exclusive  equitable  jurisdiction,  with  causes  of 
action  or  defences  which,  prior  to  said  date,  were  designated 
as  actions  at  law  and  triable  by  jury — the  former  shall  be  tri- 
able by  the  court,  and  the  latter  by  a  jury,  unless  waived  i  the 
trial  of  both  may  be  at  the  same  time  or  at  different  times, 
as  the  court  may  direct :  Provided,  That  in  all  cases  triable  by 
the  court  as  above  directed,  the  court,  in  its  discretion,  for  its 
information,  may  cause  any  question  of  fact  to  be  tried  by  a 
jury,  or  the  court  may  refer  any  such  cause  to  a  master  com- 
missioner^ for  hearing  and  report." 

The  case  under  consideration  appears  to  have  been  tried 
under  and  with  reference  to  the  provisions  of  the  foregoing 
statute.  The  court  ordered  a  jury  empanelled  to  try  the  ques- 
tions of  fact.  Upon  the  return  of  the  special  verdict  of  the  jury, 
it  made*  a  statement  of  the  fiicts  from  the  evidence  and  as  in- 
formed by  the  verdict,  upon  which  judgment  was  rerillered. 
This  statute  makes  no  provision  for  the  trial  of  a  case  of  ex- 
clusive equitable  jurisdiction  by  a  jury;  but  it  does  provide 
that  the  court,  for  its  information,  may  submit  facts  to  be  tried 
by  a  jury,  and  in  such  cases  the  verdict  is  only  informatory 
and  not  binding  upon  the  conscience  of  the  court;  hence,  the 
rules  of  practice  applicable  to  special  verdicts  in  causes  other 
than  those  that  prior  to  June  18th,  1852,  were  of  exclusive 
equitable  jurisdiction,  are  not  now  applicable  to  verdicts  in 
auch  equitable  causes.  But  we  must  resort  to  the  chancery 
practice  for  rules  to  govern  such  verdicts.  Since  the  taking  ef- 
fect of  8aid<act  of  1881,  the  case  of  Hendricks  v.  Franks  86  Ind. 
278,  was  tried  as  a  common-law  action  by  a  jury,  and  a  judg- 
ment rendered  upon  the  verdict.  That  was  a  suit  in  the  nature 
of  a  creditor's  bill  to  subject  property  in  the  hands  of  third 
parties  to  the  payment  of  the  debts  coming  to  the  creditors, 
and  this  court  held  that  it  ought  to  have  been  tried  by  th»j 
court,  and  that  it  was  erroneous  to  try  it  by  a  jury.  If  the 
courts  instead  of  rendering  judgment  upon  the  verdict,  had 
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only  treated  it  as  advisory,  and  made  its  own  finding,  and 
rendered  judgment  accordingly,  treating  the  verdict  of  the 
jury  merely  as  information  to  the  court,  there  would  have 
been  no  error  in  thus  submitting  the  facts  to  the  jury,  there 
being  no  conclusiveness  in  the  verdict. 

In  the  case  of  Basey  v.  Gallagher,  20  Wal.  670,  both 
parties  moved  for  judgment  upon  the  special  findings  of  a 
jury.  The  court,  in  rendering  the  decree,  disregarded  a  por- 
tion of  the  findings  of  the  jury  and  adopted  others,  and  it 
was  held  by  the  United  States  Supreme  Court  that  "  the  con- 
sideration which  the  court  will  give  to  the  questions  raised  by 
the  pleadings,  when  the  case  is  called  for  trial  or  hearing, 
whether  it  will  submit  them  to  a  jury,  or  pass  upon  thorn  with- 
out any  such  intervention,  must  depend  upon  the  jurisdiction 
which  is  to  be  exercised.  If  the  remedy  sought  be  a  legal  one, 
a  jury  is  essential  unless  waived  by  the  stipulation  of  the 
parties ;  but  if  the  remedy  sought  be  equitable,  the  court  is  not 
bound  to  call  a  jury,  and  if  it  does  call  one,  it  is  only  for  the 
purpose  of  enlightening  its  conscience,  and  not  to  control  its 
judgment.  The  decree  which  it  must  render  upon  the  law  and 
the  facts  must  proceed  from  its  own  judgment.respecting  them^ 
and  not  from  the  judgment  of  others.  *  *  *  And  all  infor- 
mation presented  to  guide  its  action,  whether  obtained  through 
masters*  reports  or  findings  of  a  jury,  is  merely  advisory." 

The  foregoing  extract,  we  think,  is  a  clear  statement  of  the 
force  and  effect  of  verdicts  of  juries  in  equitable  suits  accord- 
ing to  the  chancery  practice,  and  is  in  entire  harmony  with 
the  provisions  of  our  said  statute  of  1881.  Numerous  author- 
ities might  be  cited  in  support  of  said  rule  in  chancery  prac- 
tice, but  we  only  refer  to  the  following :  Stahl  v.  Gotzenberger, 
45  Wis.  121 ;  Stanley  v.  Risse,  49  Wis.  219  ;  Dunphyy.  Klein- 
amUh,  11  Wal.  610;  Garsedv,  Beall,92  U.S.  684;  Wakefield 
v.  Bouton,  55  Cal.  109;  2  Dan.  Chan.  PI.  &  Prac.  1148,  n. 

The  special  verdict  of  the  jury  in  the  case  under  consider- 
ation being  merely  advisory,  and  not  conclusive,  we  deem  it 
unnecessary  to  enter  into  a  critical  examination  of  its  contents. 
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for  the  purpose  of  ascertaining  whether  it  stated  facts  suffi- 
cient to  authorize  a  judgment  upon  it  in  favor  of  either  of  the 
parties^  or  whether  any  of  the  material  facts  were  not  found 
8o  as  to  hold  against  the  party  upon  whom  rested  the  burden 
of  proof  that  they  had  not  been  proved ;  or  whether  the  facts 
found  were  so  defective,  uncertain  or  contradictory  that  a 
judgment  could  not  be  rendered,  and  a  venire  de  novo  ought 
to  be  awarded ;  or  whether  the  facts  found  were  not  sustained 
by  the  evidence,  or  all  the  facts  proved  were  not  found,  and 
a  new  trial  ought  to  be  granted.  AH  these  questions,  in  this 
case,  are  immaterial.  The  court,  in  this  case,  followed  the 
chancery  practice,  and  rendered  judgment  upon  its  findings 
in  accordance  with  the  said  provisions  of  our  recent  statute. 
There  was  no  error  in  overruling  appellants'  motion  for  judg- 
ment in  their  favor  upon  the  special  verdict  of  the  jury ;  nor 
in  sustaining  appellee's  motion  for  judgment,  nor  in  render- 
ing judgment  for  appellee. 

We  find  no  error  in  this  record.  The  judgment  ought  to 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  9573. 

•     City  of  Evansville  v.  Morris  et  al. 

8uKDAT. — ContraeL — Official  Bond. — Principal  and  Surety. — Case  Overruled*-^ 
An  official  bond  signed  by  the  surety  on  Sunday  and  handed  to  the  prin- 
cipal, who  afterwards  delivers  it  to  the  proper  officer  on  a  secular  day, 
who  receives  and  approves  it,  binds  the  surety.  Davis  v.  Barger,  67  Ind. 
64,  and  cases  following  it,  overruled. 

From  the  Vanderburgh  Circuit  Court. 

C.  Denhy  and  Z).  B.  Kumler,  for  a])pellant. 
P,  Maier  and  /.  M,  Shackelfordy  for  appellees. 
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Best,  C. — This  action  was  brouij^lit  by  tlie  appellant  upon 
the  official  bond  executed  to  it  by  William  G.  Whittlesey,  as 
secretary  of  the  water- works  of  the  city,  and  by  David  Elkins 
and  Frank  Morris  as  his  sureties.  The  condition  of  the  bond 
was  that  \Vhittlcsey  should  pay  over  to  the  city  all  sums  of 
money  that  should  come  into  his  hands  as  such  secretary,  and 
the  breach  assigned  was  that  after  its  execution,  and  after  he 
had  entered  upon  the  discharge  of  his  duties,  he  received,  as 
Buch  secretary,  the  sum  of  $723.04  from  various  persons,  and^ 
although  said  sum  had  been  demanded  of  him  and  his  sure- 
ties, and  although  it  was  due  and  unpaid,  he  and  they  failed 
and  refused  to  pay  it. 

Whittlesey  made  default,  and  the  other  appellees  answered 
separately.  Each  answer  contained  two  paragraphs.  The 
first  paragraph  of  each  was  precisely  alike.  The  answer  of 
Frank  Morris  was  as  follows :  "  Frank  Morris,  for  his  sepa- 
rate answer,  says  that  he  admits  signing  the  bond  in  the  com- 
plaint mentioned,  but  says  he  did  not  sign  said  bond  on  the 
15th  day  of  April,  1878,  the  day  it  bears  date,  but  that  he 
signed  the  same  and  delivered  it  to  his  co-defendant  Whittle- 
sey on  the  14th  day  of  April,  1878,  which  was  the  first  day  of 
the  week,  commonly  called  Sunday,  and  not  any  other  or  dif- 
ferent day,  and  that  such  signing  and  delivering  were  the 
only  acts  done  by  him  at  the  time  of  the  execution  of  said 
bond."  A  demurrer  for  the  want  of  facts  was  overruled  to 
each  of  these  paragraphs,  and  an  exception  reserved. 

A  reply  in  two  paragraphs  was  filed  to  the  first  paragraph 
of  each  answer.  The  first  paragraph  ()f  the  reply  was,  in  sub- 
stance, as  follows :  The  plaintiff  avers  that  there  existed  in 
the  city  of  Evansville,  on  the  1st  day  of  April,  1878,  what 
was  known  as  the  City  Water- Works,  by  which  the  city  and 
its  citizens  were  supplied  with  water;  that  the  water- works 
were  under  the  management  of  the  common  council,  a  secre- 
tary and  superintendent  of  the  water-works ;  that  among  the 
duties  of  the  secretary  w^re  the  collection  of  water  rents  and 
revenues,  and  the  payment  of  them  to  the  city  treasurer;  that 
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the  secretary  received  a  salary,  aud  before  entering  upon  his 
duties  was  required  to  give  his  bond  to  the  city,  with  sureties, 
in  the  sum  of  ?5,0()0,  which  it  w^as  the  duty  of  the  mayor  or 
common  council  to  approve ;  that,  on  the  8th  day  of  April, 
1878,  Whittlesey  was  appointed  secretary  of  the  water-works 
by  the  common  council  of  said  city,  as  his  sureties  well  knew; 
that  he  was  required  to  give  bond,  as  his  sureties  well  knew, 
and  that  the  bond  was  necessary  in  order  to  enable  Whittlesey 
to  get  control  of  the  oflBce  to  which  he  had  been  appointed, 
as  his  sureties  knew;  that  they  knew  it  was  necessary  to  have 
the  bond  approved  by  the  mayor  or  common  council,  and  knew 
the  bond  was  dated  Monday,  the  15th  day  of  April,  1878,  the 
day  it  bore  date ;  that  they  knew  the  mayor  or  common  coun- 
cil would  not  approve  the  bond  if  executed  or  dated  on  Sun* 
day;  that  they  knew  that  Whittlesey, on  some  subsequent 
secular  day,  would  deliver  the  bond  to  the  mayor  or  common 
council,  who  would  approve  the  same  on  presentation,  because 
the  mayor  and  city  clerk  knew  the  signatures  of  the  sureties, 
and  that  they  were  men  of  wealth,  worth  J15,000  each  ;  that 
the  sureties,  knowing  all  these  facts,  and  for  the  purpose  of 
enabling  Whittlesey  to  take  possession  of  the  ofBce  to  which 
he  had  been  appointed,  signed  the  bond  on  Sunday  and  gave 
it  to  Whittlesey,  who,  on  the  day  following,  Monday,  the  15th 
day  of  April,  1878,  the  day  of  the  date  of  the  bond,  deliv- 
ered the  same  to  the  mayor,  who,  being  acquainted  with  the 
signatures  and  financial  ability  of  the  sureties,  approved  the 
'same;  that  Whittlesey  immediately  entered  upon  the  dis- 
charge of  his  duties  as  secretary  of  the  water-works,  and  was 
thereby  enabled  to  embezzle  the  money  of  the  city ;  tliat 
plaintiff  had  no  knowledge  that  the  bond  was  executed  on 
Sunday  until  a  few  days  before  the  bringing  of  this  suit ;  that 
by  reason  of  the  sureties  signing  said  bond  and  putting  it  into 
the  hands  of  Whittlesey,  and  by  reason  of  the  representations 
contained  in  the  bond,  the  plaintiff  believed  it  to  be  a  good 
and  sufficient  bond,  acted  upon  it  with  that  belief,  and  per- 
mitted Whittlesey  to  assume  control  of  the  office  and  to  re- 
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main  in  possession  thereof;  that  the  plaintiff  relied  upon  the 
bond^  and  would  have  refused  to  permit  Whittlesey  to  exer- 
cise control  of  the  office  had  it  known  the  foregoing  facts,  and 
had  it  not  been  that  such  facts  were  concealed  from  the  plaintiff. 

A  demurrer,  for  the  want  of  facts,  was  sustained  to  each 
paragraph  of  the  reply,  and,  the  appellant  declining  to  further 
plead^  final  judgment  was  rendered  for  the  appellees.' 

The  errors  assigned  are  that  the  court  erred  in  overruling 
the  demurrer  to  the  first  paragraph  of  each  answer,  and  in 
sustaining  the  demurrer  to  each  paragraph  of  the  reply. 

The  question  raised  by  the  first  assignment  is  whether  a 
bond  dated  on  Monday,  but  which  was  signed  by  a  surety  on 
Sunday,  and  on  that  day  delivered  by  him  to  the  principal 
therein,  who  afterwards,  on  a  secular  day,  delivers  it  to  the 
obligee  who  accepts  it  without  notice  of  such  facts,  binds  the 
surety.  The  delivery  of  the  bond  to  the  principal  after  the 
surety  has  placed  his  name  upon  it  as  a  rule  authorizes  the 
principal  to  deliver  it  to  the  obligee,  for  such  is  the  channel 
through  which  the  paper  would  properly  pass  in  reaching  the 
obligee.     Deardorffv.  Foremnan,  24  Ind.  481. 

If  the  delivery  by  the  surety  had  been  made  on  a  secular 
day,  no  question  could  arise  as  to  the  authority  of  the  princi- 
pal to  make  the  delivery  to  the  obligee,  but  it  was  made  on 
Sunday,  and  it  is  claimed  that  this  fact  vitiated  the  authority 
thus  conferred,  though  the  bond  was  not  accepted  until  a  sec- 
ular day.  This  position  is  based  upon  the  ground  that  the 
act  of  the  surety  is  in  violation  of  our  statute  prohibiting  per- 
sons from  engaging  in  common  labor  on  the  Sabbath  day.  2 
R.  S.  1876,  page  483.  It  is  well  settled  that  an  instrument 
executed  on  the  Sabbath  day  can  not  be  enforced  as  a  general 
rule.  P(de  v.  Wright,  30  Ind.  476;  Perkins  v.  JoneSf  26 
Ind.  499. 

The  bond  in  question,  however,  was  not  executed  on  the 
Sabbath  day,  as  it  was  not  accepted  by  the  obligee  until  a 
secular  day.  This  leads  us  to  enquire  whether  the  statute 
embraces  the  case.     The  ground  upon  which  courts  have  re- 
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fused  to  maintain  actions  on  contracts  made  on  the  Sabbath 
day  is  the  elementary  principle  that  one  who  has  participated 
in  a  violation  of  the  law  can  not  assert  any  right  growing 
out  of  such  illegal  transaction.  Cranaon  v.  Goss,  107  Mass. 
439  (9  Am.  R.  45).  It  is  said  in  this  case  that  "  It  is  upon 
this  principle,  that  a  bond,  promissory  note  or  other  executory 
contract,  made  and  delivered  upon  the  Lord's  day,  is  incapable 
of  being  enforced,  or,  as  is  sometimes  said,  absolutely  void,  as 
between  the  parties.  Pattee  v.  Greely,  13  Met,  284.  Merriam 
V.  Steams,  10  Cush.  257.  Day  v.  McAllisiery  15  Gray,  433. 
Towle  V.  Larrabee,  26  Maine,  464.  Pope  v.  Linn,  50  Maine, 
S3.  Alien  v.  Deming,  14  N.  H.  133.  Finn  v.  Donahue,  35 
Conn.  216.'' 

The  rule  is  thus  stated  in  Johns  v.  Bailey,  45  Iowa,  241 : 
^*The  ground  of  the  principle  upon  which  such  a  contract  is 
pronounced  invalid  is  the  violation  of  the  law  by  the  parties 
thereto.  It  is  causa  turpis.  The  parties  to  the  contract  are 
participes  crnminis,  and  are  in  pari  delicto;  neither  can  enforce 
the  contract,  for  both  are  violators  of  the  law." 

Again,  in  Tucket^man  v.  Hinkley,  9  Allen,  452,  it  is  said: 
"The  ground  on  which  a  plaintiff's  action  is  defeated  in  such 
<3ase  is,  that  a  party  is  not  permitted  to  found  a  claim  in  courts 
of  law  upon  his  own  contravention  of  law.'' 

In  Sargeant  v.  Butts,  21  Vt.  99,  it  is  said  that  "  In  order  to 
render  a  contract  void,  for  the  reason  that  it  was  closed  on 
Sunday,  it  must  appear,  that  the  party  seeking  to  enforce  it 
had  some  voluntary  agency  in  consummating  the  contract  on 
that  day." 

In  Dohoney  v.  Dohoney,  7  Bush  (Ky.)  217,  where  a  surety 
had  signed  a  note  on  Sunday  and  delivered  it  to  his  principal, 
who  afterward  delivered  it  to  the  payee,  the  court  said  that 
there  was  no  evidence  that  the  note  was  <lelivered  on  the  Sab- 
bath day,  or  that  the  payee  "  participated  in  any  violation  of 
the  statute  prohibiting  labor  and  business,  *  on  the  Sabbath 
day ;  and,  according  to  the  case  oiRay  v.  GaUeit,  12  B.  Monroe, 
Vol.  87  —18 
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632,  and  other  decisions  qnder  our  own  and  similar  statutes? 
of  other  States  on  the  subject,  the  illegal  acts  of  the  obligors 
in  the  note  did  not  afiect  its  validity  in  the  hands  of  the 
obligee,  who  did  not  himself  violate  the  law." 

In  Tuckerman  v.  Hinkiei/,  supra,  the  defendant  had  written 
a  letter  on  Sunday,  to  the  plaintiffs,  requesting  them  to  store 
and  sell  some  iron  for  him.  This  request  was  not  accepted 
or  acted  upon  till  Monday  or  Tuesday.  In  a  suit  upon  the 
contract,  it  was  held  that,  as  the  plaintiffs  did  nothing  in  con- 
travention of  the  statute,  the  defendant's  own  wrong  would 
not  exonerate  him  from  his  obligation. 
.  In  Dickinson  v.  Richmond,  97  Mass.  45,  a  request  for  ser- 
vices was  made  on  the  Sabbath  day.  The  request  was  accepted 
and  the  services  rendered  on  a  week  day ;  and  in  a  suit  upoi> 
the  contract  it  was  held  that  the  defendant's  own  wrong  in 
making  the  request  on  the  Sabbath  day  did  not  taint  thecon-^ 
tract  with  illegality. 

These  cases  abundantly  show  that  a  party  to  a  contract,  who 
has  not  himself  violated  the  law,  is  not  precluded  from  en- 
forcing such  contract,  and  that  the  acceptance  of  a  bond  on  ft 
secular  day,  which  was  signed  on  the  Sabbath,  is  not  a  viola- 
tion of  the  law.  It  is  also  well  settled  that  if  some  steps  are 
taken  toward  the  execution  of  a  contract  on  the  Sabbath  day^ 
but  it  is  not  fully  consummated  until  a  secular  day,  such  con- 
tract is  not  in  contravention  of  the  statute.  Bcltcnman's  Ap^ 
peal,  55  Pa.  St.  183 ;  Merrill  v.  Downs,  41  N.  H.  72  ;  State  v. 
Young,  23  Minn.  551 ;  Prather  v.  Harlan,  6  Bush  (Ky.)  185; 
Oommonwealth  v.  Kendig,  2  Pa.  St.  448.  These  eases  conclu- 
sively show  that  to  bring  the  case  within  the  inhibition  of  the 
statute  it  must  be  shown  that  the  contract  was  executed  upon 
the  Sabbath  dav. 

This  bond  was  not  delivered  upon  the  Sabbath  day,  and,  a9 
it  was  not  executed  until  it  was  delivered,  it  follows  that  it 
was  not  executed  upon  the  Sabbath  day. 

In  Beitenma7i's  Appeal,  55  Pa.  St.  183,  it  is  said :  "*A  bond  is 
not  perfected  until  delivery ;  hence  a  mere  signing  on  Sun- 
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day  does  not  render  it  void ;  if  not  delivered  till  the  day  fol- 
lowing/ The  same  principle  exactly  is  to  be  found  in  Sherman 
V.  Roberts^  1  Grant,  261.  The  contract  must,  therefore,  be  com- 
plete on  Sunday  to  avoid  it,  and  this  is  the  rule  in  Fox  v. 
Mensch,  3  W.  &  8.  446  ;  and  in  Li/on  v.  Strong,  6  Verm.  219 ; 
and  Lovejoyv.  Wliipple,  18  Id,  379." 

In  Adarns  v.  Gai/,  19  Vt.  358,  the  court  said:  "Contracts 
of  this  kind  are  not  void  because  thc^y  have  grown  out  of  a 
transaction  upon  Sunday.  This  is  not  sufficient  to  avoid  them; 
ihey  must  be  finally  closed  upon  that  day." 

In  Lovejoy  v.  Whipple,  18  Vt.  379,  it  is  said :  "  In  order  to 
avoid  this  contract,  on  the  ground  taken  below,  was  it  neces- 
sary that  the  note  should  have  been  delivered,  as  well  as  writ- 
ten and  signed,  upon  Sunday?" 

The  general  principles  announced  in  the  foregoing  eases 
show  that  to  bring  this  case  within  the  inhibition  of  the  stat- 
ute it  must  appear  that  the  bond  was  executed  upon  the  Sab- 
bath day, and  this  precise  point  has  several  times  been  decided 
in  suits  upon  bonds  executed  by  sureties  in  a  similar  way. 

In  Prather  v.  Harlan,  6  Bush,  185,  sureties  signed  their 
names  to  a  bond  on  the  Sabbath  dav  and  delivered  it  to  their 
principal,  who  afterward  delivered  it  to  the  obligee  on  a  secu- 
lar day.  In  a  suit  upon  the  bond  the  sureties  insisted  that  it 
was,  for  such  reason,  void,  but  the  court  held  otherwise,  saying 
that  as  the  bond  did  not  become  obligatory  until  delivered  to 
the  officer,  it  can  not  be  regarded,  so  far  as  the  obligee's  rights 
are  concerned,  as  executed  on  Sunday. 

In  Commonwealth  v.  Kendig,  2  Pa.  St<  448,  a  surety  signed 
an  official  bond  on  Sunday  and  delivered  it  to  his  principal, 
who  thereafter,  on  a  secular  day,  delivered  it  to  the  obligee; 
and  in  a  suit  upon  the  bond  the  court  held  that  the  surety 
was  bound,  savino:  that  althoujjh  the  act  of  si^jnini!:  the  bond 
on  Sunday  exposed  the  surety  to  the  penalty  imposed  by  the 
statute,  yet  it  did  not  avoid  the  bond,  '^for  the  statute  can  not 
destroy  that  which  had  no  existence." 

In  State  v.  Yoang,  23  Minn.  551,  sureties  had  signed  a 
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county  treasurer's  bond  on  the  Sabbath  day  and  had  delivered 
it  to  their  principal,  who  delivered  it  to  the  obligee  on  the  next 
Thursday,  and  in  a  suit  upon  such  bond  the  sureties  insisted 
it  was  void,  because  signed  by  them  on  Sunday.  The  court, 
however,  held  otherwise,  saying  that  the  bond  was  not  exe- 
cuted until  Thursday,  and  "  the  mere  signing  of  it  on  Sun- 
day does  not  affect  its  validity/* 

In  HaU  V.  Parker,  37  Mich.  590  (26  Am.  R.  540),  a  bond 
was  executed  for  costs.  This  bond  was  signed  by  the  sureties 
on  Sunday,  delivered  to  the  principal,  and  by  him  delivered 
to  the  court  during  the  following  week.  In  a  suit  upon  this 
bond  the  sureties  insisted  that  it  did  not  bind  them  because 
signed  on  Sunday;  the  court  held  otherwise,  saying  that  the 
bond  took  effect  on  a  secular  day,  and  "the  circumstance  that 
the  act  of  signing  occurred  on  Sunday  could  not  be  allowed 
to  invalidate  the  instrument." 

The  same  was  decided  in  Hilton  v.  Houghtotiy  35  MainC; 
143,  in  a  suit  upon  a  promissory  note  executed  by  sureties  in 
the  same  way.  In  all  of  these  cases  nothing  was  done  by  the 
sureties  but  to  sign  their  names  and  deliver  the  several  instru- 
ments to  their  respective  principals,  and  the  cases  are,  there- 
fore, as  we  think,  precisely  in  point. 

These  cases  clearly  show  that  a  surety  who  authorizes  his 
principal,  on  Sunday,  to  deliver  an  instrument  signed  by  the 
surety  on  that  day  is  bound  by  such  delivery.  The  reason  is 
obvious.  The  authority  to  make  the  delivery,  but  for  the 
statute,  is  ample  and  complete.  The  statute  does  not  affect 
it,  for  the  reason  that  it  alone  prohibits  the  enforcement  of 
contracts  executed  on  the  Sabbath  day.  If  otherwise,  it  would 
punish  a  party  who  has  done  no  wrong,  and  would  exonerate 
a  party  from  a  civil  obligation  simply  because  he  had  him- 
self violated  the  law.  It  would  thus  shield  tlie  guilty  and 
punish  the  innocent.  This  it  will  not  do,  and  hence  the  au- 
thority to  make  the  delivery  is  unaffi'C'ted  by  the  statute. 

There  is  another  and  an  equally  cogent  reason  why  the  facts 
stated  constitute  no  defence.     The  only  thing  they  legally 
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tend  to  show  is  the  non-delivery  of  the  bond.  This  siraply 
questioned  its  execution.  The  execution  of  the  bond,  how- 
ever, was  admitted,  because  it  was  not  denied  by  a  pleading 
^  under  oath.  If  the  answer  had  alleged  that  the  bond  was  not 
signed  by  the  appellees,  or  was  not  delivered  by  them  per- 
sonally, or  by  any  person  authorized  to  make  the  delivery,  no 
one  would  pretend  that  such  answer,  in  the  absence  of  a  veri- 
fication, would  be  worth  anything.  Yet  this  answer  alleges 
nothing  more.  It  is  true  that  it  does  not,  in  terms,  allege 
that  the  person  who  made  the  delivery  had  no  athority  to  make 
it,  but  the  fact  from  which  such  conclusion  is  drawn,  viz., 
that  the  authority  was  given  on  Sunday,  is  averred,  and  this 
amounts  to  no  more  than  an  averment  that  the  bond  was  de- 
livered without  authority.  The  admission  remains  that  the 
bond  was  executed,  and  the  facts  averred  only  show  that  some 
steps  were  taken  on  Sunday  toward  the  execution  of  a  bond 
that  was  afterwards  duly  executed  upon  a  secular  day.  That 
this  is  not  sufficient  to  invalidate  the  bond  is  well  settled  by 
a  long  and  almost  unbroken  line  of  decisions  in  all  the  States 
where  statutes  similar  to  ours  have  been  enacted.  This  an- 
swer, therefore,  presents  no  question  as  to  the  execution  of 
the  bond,  and  hence  no  question  arises  as  to  its  delivery,  or 
as  to  the  authority  of  the  person  by  whom  the  delivery  was 
made.  All  defences  of  this  nature  are  based  upon  the  admis- 
sion that  the  instrument  has  been  duly  executed.  If  not  exe- 
cuted, it  is  wholly  immaterial  whether  the  appellees  signed 
their  names  on  Sunday,  or  on  any  other  day,  as  such  instru- 
ment will  not  bind  them,  whenever  signed.  The  enquiry  as 
to  when  the  bond  was  signed  only  becomes  material  upon  the 
the  admission  that  it  was  executed  at  some  time.  At  what 
time  is  the  question.  If  at  any  time  other  than  on  Sunday 
the  statute  does  not  render  it  void.  It  is  not  averred  that 
this  bond  was  executed  on  Sunday,  and,  therefore,  the  facts 
averred  constitute  no  defence  to  the  action. 

We  are  aware  that  the  case  of  Davis  v.  Barger,  57  Ind.  54, 
decides  this  question  the  other  way,  and  that  some  other  cases 
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follow  it;  but  we  think  the  conclusion  thus  reached  wrong, 
and  that  the  case  should  not  be  followed.  As  the  answers  in 
question,  for  the  reasons  given,  were  insufficient,  the  demurrers 
should  have  been  sustained;  and  for  the  error  in  overruling 
them  the  judgment  should  be  reversed.     The  reply  was  good. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees'  costs,  with  instructions  to  sustain 
the  demurrers  to  the  first  paragraph  of  each  of  the  appellees' 
answers. 

NiBLACK,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Petition  for  a  rehearing  overruled. 


No.  8932. 

Anderson  Building,  Loan  Fund  and  Savings  Associa- 
tion V.  Thompson  et  ai?. 

Satisfaction  of  Mortgage. — Power  of  Court. — Entry  of  Satvifaction, — When 
it  appears  in  a  suit  for  the  foreclosure  of  a  mortgage,  that  such  mortgage 
ought  to  be  entered  satisfied,  and  the  court  has  so  found  and  determined, 
it  is  within  the  equitable  power  of  the  court  to  order  and  direct  its  clerk 
to  enter  satisfaction  of  such  mortgage  on  the  record  thereof,  in  the  re- 
corder's office  of  the  proper  county. 

Same. — Judgment, — Effect  of  Appeal. — In  such  case  an  appeal  from  the  judg- 
ment, with  notice  thereof,  would  not  alone  stay  proceedings  under  the 
judgment,  or  prevent  the  clerk  from  making  such  entry  of  satisfaction. 

From  the  Madison  Circuit  Court. 

H.  jD.  Thompson,  G.  L,  Henry  and  W,  8.  DiveUy  for  appel- 
lant. 

(7.  D.  Thompson,  for  appellees. 

HowK,  J. — The  only  question  presented  for  decision  by 
the  record  of  this  cause  and  the  errors  assigned  thereon  is 
this:     Does  the  complaint  of  the  appellant,  the  plaintiff  be- 
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loW|  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  appellees,  or  either  of  them  ? 

The  complaint  was  in  form  a  petition,  addressed  to  the 
judge  of  the  circuit  court,  wherein  the  appellant  represented, 
in  substance,  that  on  the  first  day  of  December,  1875,  the  ap- 
pellee Calvin  D.  Thompson  procured  a  loan  of  two  thousand 
•dollars  from  the  appellant,  and  executed  to  it  his  note  for  that 
sum;  that  on  December  7th,  1875,  the  said  Calvin  D.  and 
;SaIlie  Thompson  executed  to  appellant  their  mortgage  on 
-certain  real  estate,  particularly  .described,  in  the  city  of  An- 
derson, in  Madison  county,  as  security  for  the  payment  of 
«aid  note,  which  mortgage  was  recorded  in  the  recorder's 
•office  of  said  county  on  December  17th,  1875;  that  said  note 
had  never  been  paid,  and  said  mortgage  had  never  been  fore- 
<;Iosed;  that  on  May  17th,  1878,  the  appellant  commenced 
its  suit,  in  the  court  below,  against  the  said  Calvin  D.  and 
>8allie  Thompson,  who  were,  at  the  time  of  executing  the 
mortgage  and  since,  husband  and  wife,  for  the  foreclosure  of 
-said  mortgage ;  that  such  proceedings  were  had  in  said  cause 
that,  at  the  December  term,  1879,  of  said  court,  to  wit,  on 
January  20th,  1880,  a  judgment  was  rendered  therein  against 
the  plaintiff,  and  in  favor  of  the  defendant,  for  the  sum  of 
$ ,  and  costs  of  suit  taxed  at  $ ;  that  in  said  judg- 
ment, and  as  a  part  of  it,  were  these  words,  to  wit,  "  and  the 
•clerk  of  this  court  is  ordered  to  enter  of  record  such  satisfto- 
tion;"  that,  by  virtue  of  these  words,  satisfaction  of  said 
mortgage  was  entered  in  the  recorder's  office  of  said  county 
as  thereinafter  stated,  at  which  date  and  time  the  defendants 
in  said  cause  were  notified  that  the  plaintiff  therein  would 
take  the  case  on  appeal  to  the  Supreme  Court  of  the  State; 
that,  in  pursuance  of  said  notice,  and  of  the  statute  in  such 
-cases  provided,  the  plaintiff,  on  February  10th,  1880,  procured 
from  the  clerk  of  said  court  a  full  transcript  of  the  judgment 
And  proceedings  in  said  cause;  that,  on  the  11th  day  of 
March,  1880,  the  plaintiff  entered  an  assignment  of  errors  on 
«iid  transcript,  and  the  defendants  made  their  joinder  on  the 
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same  day,  and,  on  the  4th  day  of  March,  1880,  the  transcript 
was  filed  in  the  clerk's  office  of  the  Supreme  Court. 

And  the  plaintiff  further  said,  that  in  said  judgment  there 
was  no  foreclosure  of  the  mortgage,  nor  had  the  debt  secured 
thereby  ever  been  paid ;  and  that  the  defendants,  combining 
and  confederating  with  their  co-appellee  Jesse  L.  Henry,  a 
clerk  of  said  court,  with  the  intent  to  cheat  and  defraud  the 
appellant  out  of  its  debt,  went  to  the  office  of  the  recorder  of 
said  county,  on  the  29th  day  of  March,  1880,  and  upon  the 
margin  of  the  record  of  said  mortgage  made  the  following 
entry  and  satisfaction  of  record  of  said  mortgage,  to  witr 
"By  order  of  the  circuit  court,  in  and  for  Madison  county, 
Indiana,  made  at  its  December  terra,  1879,  and  entered  of 
record  in  order-book  No.  28,  page  122,  I,  Jesse  L.  Henry, 
clerk  of  said  court,  hereby  enter  satisfaction  of  the  annexed 
mortgage,  and  the  same  is  hereby  fully  satisfied,  March  29th, 
1880.        (Signed)  Jesse  L.  Henry,  Clerk  M.  C.  C." 

And  the  appellant  said,  that,  at  the  time  the  said  entry  was 
80  made,  all  the  appellees  well  knew  that  the  said  cause  was 
80  pending  as  above  stated  in  the  Supreme  Court,  and  that 
said  entry  was  so  made  for  the  purpose  of  enabling  said  Cal- 
vin D.  Thompson  to  dispose  of  said  mortgaged  property,  and 
thus  defeat  the  collection  of  plaintiff's  debt,  as  the  said  Calvin 
D.  was  then  insolvent,  and  had  no  other  property  subject  to 
execution  out  of  which  said  debt  could  be  made;  that  if  said 
entry  were  permitted  to  remain  in  full  force  upon  the  record 
of  said  mortgage,  the  said  Calvin  D.  Thompson  and  wife 
would  be  enabled  to  sell  or  encumber  said  real  estate,  and 
thus  wholly  defeat  the  collection  of  said  note,  and  defraud 
the  appellant  out  of  its  debt,  which  they  would  do  unless  pre- 
vented by  the  court.  Wherefore  the  appellant  prayed  that  the 
entry  of  said  judgment  of  the  court,  as  above  described,  might 
be  so  amended  and  corrected  that  the  part  thereof  which  or- 
dered that  satisfaction  of  record  should  be  entered  of  said 
mortgage  should  be  struck  out  therefrom;  that  the  court 
would  order  and  direct  the  clerk  thereof  to  cancel  the  entry 
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of  satisfaction  of  said  mortgage;  that  the  said  Calvin  D.  and 
Sallie  Thompson  might  be  enjoined  from  alienating  or  encum- 
bering said  real  estate  until  the  final  determination  of  said  fore- 
closure proceedings,  and  for  costs  and  all  other  proper  relief. 

In  their  brief  of  this  cause  the  appellant's  counsel  say : 
"The  relief  sought  by  the  complaint  was  the  correction  of 
the  judgment  entry  in  No.  8542"  (of  this  court), "and  the  ex^ 
panging  of  the  entry  of  satisfaction  of  the  mortgage,  as  made 
by  the  clerk.*^  Counsel  concede  in  argument  that  the  entry 
of  satisfaction  of  the  mortgage  was  made  by  the  clerk  of  the 
court,  "  under  a  direction  in  the  decree  directing  him  so  to 
do."  It  is  claimed  by  the  appellant's  counsel,  as  we  under- 
stand them,  that  this  direction  in  the  decree  was  erroneous, 
for  the  reason  that  the  plaintiff  in  the  foreclosure  suit  did  not 
obtain  a  judgment  of  foreclosure,  but  that  the  defendants  in 
that  case  obtained  a  judgment  against  the  plaintiff  for  the 
discharge  of  the  note  and  the  satisfaction  of  the  mortgage  in 
suit.  Upon  this  point  counsel  rely  upon  the  provisions  of  the 
act  of  March  9th,  1861,  which  authorized  and  required  the 
clerk  of  the  court  in  which  a  mortgage  had  been  foreclosed, 
whenever  it  appeared  from  the  retrords  of  his  office  that  the 
entire  mortgage  debt  had  been  paid  and  satisfied,  to  enter  sat- 
isfaction of  such  iportgage  on  the  record  thereof,  in  the  re- 
corder's office  of  the  proper  county.  Acts  of  1861,  p.  36;  2 
R.  8.  1876,  p.  262,  note  k.  It  is  manifest,  however,  from  the 
allegations  of  the  complaint  in  this  case,  that  the  statute  re- 
lied upon  has  no  direct  bearing  upon  the  question  here  pre- 
sented ;  for  the  entry  of  satisfaction,  as  set  out  in  the  com- 
plaint, shows  upon  its  face  that  the  clerk  of  the  court,  in 
making  such  entry,  did  not  act,  nor  profess  to  act,  under  the 
authority  of  the  statute,  but  only  under  and  by  virtue  of  the 
order  and  judgment  of  the  court. 

We  are  of  the  opinion  that  in  a  suit  for  the  foreclosure  of 
a  mortgage,  whenever  the  court  has  determined  and  adjudged 
that  the  mortgage  ought  to  be  entered  satisfied,  it  is  compe- 
tent for  such  court,  independently  of  the  statute,  to  order  and 
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direct  its  clerk  to  enter  such  satisfaction  on  the  record  of  the 
mortgage  in  the  recorder's  office  of  the  proper  county.  Of 
course,  where  the  plaintiff  in  the  foreclosure  suit  in  such  a 
<;a3e  appeals  to  this  court  from  the  judgment  therein,  he  may 
procure  a  stay  of  all  proceedings  thereunder  until  the  appeal 
is  determined,  either  by  filing  an  appeal  bond  under  the  order  of 
the  trial  court,  or,  in  a  proper  case,  by  procuring  a  supersedeas 
from  this  court.  In  the  case  at  bar  it  is  not  claimed  or  pre- 
tended that  the  plaintiff  in  the  original  suit  had  obtained  any 
£tay  of  proceedings  under  the  judgment  therein  in  either  of 
the  modes  prescribed  by  law,  before  the  clerk  of  the  court,  in 
pursuance  of  its  order,  had  entered  satisfaction  of  the  mort- 
gage on  the  record  thereof,  in  the  recorder's  office  of  the  proper 
county.  The  mere  appeal  from  the  judgment,  with  notice 
thereof,  would  not  stay  proceedings  under  the  judgment ;  and, 
therefore,  it  follows,  as  it  seems  to  us,  that  the  clerk  of  the 
«ourt  was  fully  authorized  to  enter  satisfaction  of  the  mort- 
gage of  record  in  pursuance  of  the  order  of  the  court.  Hayes 
V.  Hayes,  75  Ind.  395. 

Our  conclusion  is,  that  the  court  did  not  err  in  sustaining 
the  appellees'  demurrers  to  the  appellant's  complaint. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  the  November  term,  1881. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


No.  9244. 

■ 

HiGOiN8^  Administrator,  et  al.  t?.  State,  ex  rel.  Smith, 

Guardian. 

OUARDIAN  AND  Ward. — Action  on  Bond. — ComplmnL — Decedents^  EiUates. — 
In  a  complaint  by  a  guardian  against  the  administrator  and  sureties  of 
a  former  guardian,  who  had  been  dead  three  years,  upon  the  bond  of 
the  deceased  guardian,  which  assigns  for  breach  of  the  condition  of  the 
bond  that  the  former  guardian  did  not  pay  said  sums  to  said  wards, 
and  that  his  administrators  have  not  paid  said  sums,  or  any  portion 
thereof,  to  said  wards,  or  to  any  one  in  their  behalf,  is  good. 
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Same. — Demand, — Administralor, — Where  a  guardian  has  been  dead  three 
years  a  demand  by  his  successor  before  suing  on  his  bond  for  money  of 
the  wards  in  the  hands  of  the  former  guardian  is  not  necessary  to  fix 
liability  on  the  sureties,  it  being  the  duty  of  the  administrator  of  the 
deceased  to  pay  without  demand. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer,  J.  8.  Ferris  and  A.  F.  Wray, 
for  appellants. 

A.  Major,  8,  Major  and  G.  3L  Wright,  for  appellee. 

FBANKiiiN,  C. — This  was  a  suit  by  appellee,  as  guardian, 
upon  the  bond  of  a  former  guardian,  agaiust  Wiles  and  Rob- 
ertson, as  administrators  of  the  principal  in  the  bond,  appel- 
lant Higgins,  as  administrator  of  Blair,  one  of  the  sureties, 
and  Vannoy,  the  other  surety.  A  demurrer  was  sustained  to 
the  first  paragraph  of  the  complaint,  and  overruled  as  to  the 
second.  There  was  a  trial  by  the  court,  a  special  finding  made 
si  the  request  of  appellant,  and  conclusions  of  law  stated. 
Exceptions  were  taken  to  the  overruling  of  the  demurrer  to 
the  second  paragraph  of  the  complaint,  and  to  the  conclusions 
of  law.  Judgment  was  rendered  for  the  defendant  Vannoy, 
And  against  the  other  defendants,  for  the  sum  of  $1315.76. 

Higgins,  as  administrator  of  Blair,  has  appealed  to  this 
oourt,  and  assigned  as  errors : 

1st.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  complaint. 

2d.  Error  in  the  conclusions  of  law. 

The  objection  to  the  complaint  is  that  if  does  not  state  a 
sufficient  breach  of  the  bond.  The  alleged  breach  of  the  bond 
is  as  follows:  "And  plaintiff  says  that  said  Robertson,  as  such 
guardian,  never  paid  said  sums,  or  any  portion  thereof,  to  said 
wards;  and  that  said  Wiles  and  Robertson,  or  either  of  them, 
AS  such  administrators,  have  never  paid  said  sums,  or  any 
portion  thereof,  to  said  wards,  or  to  any  one  on  their  behalf." 

Robertson,  the  former  guardian,  died  March  26th,  1876 ; 
his  administrators  were  appointed  in  April,  1876.  Appellee 
Smith,  as  Robertson's  successor,  was  appointed  guardian  of 
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the  wards ;  and  this  suit  was  commencod  February  18th,  1879. 
The  complaint  shows  that  the  money  was  in  the  hands  of  the 
former  guardian  at  the  time  of  his  death.  Blair,  one  of  the 
sureties,  died  July  10th,  1879.  The  death  of  Robertson  ter- 
minated his  guardianship,  and  upon  the  appointment  of  his 
successor  the  money  was  due  to  him;  and  the  failure  of  Rob- 
ertson's administrators  for  nearly  three  years  to  pay  over  the 
money  and  account  to  appellee,  we  think,  is  a  sufficient  breach 
of  the  bond ;  and  tliere  was  no  error  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 

The  exception  to  the  conclusions  of  law  is  based  upon  the 
tenth  special  finding,  which  states  that  no  demand  was  made 
for  the  money  prior  to  the  commencement  of  the  suit,  and  that 
no  conversion  had  been  made  of  the  funds  prior  to  the  death 
of  Robertson.  After  the  death  of  the  former  guardian,  and 
the  termination  of  his  guardianship,  the  amount  due  the  wards 
became  a  debt  against  his  estate  the  same  as  any  other  in* 
debtedness,  and  the  liability  of  the  sureties  must  be  deter- 
mined by  tlie  liability  of  the  principal.  The  law  makes  it  the 
duty  of  an  administrator  to  pay  the  indebtedness  of  the  estate, 
and  the  failure  of  the  principal  has  fixed  the  liability  of  the 
surety;  and  no  demand  of  the  principal,  or  sureties,  or  their 
representatives,  or  either  of  them,  was  necessary  before  bring- 
ing suit.  Voris  v.  State,  ex  rcL,  47  Ind.  345 ;  Lane  v.  Staie,  ex 
rd.,  27  Ind.  108 ;  Covey  v.  Neff,  63  Ind.  391. 

In  the  case -of  Hudson  v.  Stale,  ex  reL,  54  Ind.  378,  this 
court  held  that  in  accordance  with  the  statute,  which  pro- 
vides that  it  was  the  duty  of  the  guardian,  "At  the  expiration 
of  his  trust,  fully  to  account  for  and  pay  over  to  the  proper 
person,  all  of  the  estate  of  said  ward  remaining  in  his  hands.'* 
2  R.  S.  1876,  p.  590,  section  9,  clause  4,  "No  demand,  there- 
fore, was  necessary.  When  money  is  payable  at  a  fixed  date, 
or  upon  the  happening  of  a  certain  event,  no  demand  is  nec- 
essary before  suit;  and  an  action  may  be  maintained,  on  a 
guardian's  bond,  against  the  guardian  and  his  sureties,  with- 
out previous  demand." 
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The  special  finding  of  the  court  that  no  demand  had  been 
made  for  the  money  before  the  bringing  of  the  suit,  and  that 
no  conversion  of  the  funds  had  been  made  before  the  death 
of  the  former  guardian,  was  not  within  the  issues  in  the  case, 
did  not  afiect  the  legal  rights  of  the  parties,  and  can  but  be 
regarded  as  surplusage.  There  was  no  error  in  the  conclu- 
fiions  of  law  upon  the  special  findings. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upou  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  in  all  things  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — Appellant,  in  his  petition  for  a  rehearing, 
insists  that  the  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  complaint  ought  to  be  held  as  error: 

1st.  For  the  reason  that  the  paragraph  does  not  allege  that 
Smith,  the  appellee,  had  been  appointed,  and  when  he  was  ap- 
pointed, as  such  guardian.  This  objection  to  this  paragraph 
of  the  complaint  was  not  made  by  appellant  in  his  brief  upon 
the  original  submission  of  the  case,  and  maybe  considered  as 
having  been  waived ;  but  had  it  been  presented,  we  think  it 
unavailing.  The  character  in  which  a  party  sues  is  admitted 
unless  denied  under  oath.  2  R.  S.  1876,  p.  547,  .section  152; 
Nolle  V.  Libbert,  34  Ind.  163;  Kelley  v.  Love,  35  Ind.  106. 

2d.  It  is  further  insisted  that  the  demurrer  ought  to  have 
been  sustained,  for  the  reason  that  no  sufficient  breach  of  the 
bond  was  alleged.  The  breach  alleged  is  that  "Said  Robert- 
son, as  such  guardian,  never  paid  said  sums,  or  any  portion 
thereof,  to  said  wards;  and  that  said  Wiles  and  Robertson, 
or  either  of  them,  as  such  administrators,  have  never  paid  said 
6ums,  or  any  portion  thereof,  to  said  wards,  or  to  any  one  on 
their  behalf.^' 

The  suit  is  upon  an  additional  bond  of  the  former  guardian, 
in  which  Robertson,  the  guardian,  was  principal,  and  Blair 
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and  Vannoy  were  his  sureties ;  Robertson  and  Wiles  are  the 
administrators  of  the  former  guardian ;  Higgins,  the  appel- 
lant, is  the  administrator  of  Blair,  one  of  the  sureties.  UpoQ 
the  death  of  the  former  guardian  his  guardianship  terminated^ 
and  the  funds  belonging  to  the  wards  were  due  to  them.  The 
sureties  on  the  guardian's  bond,  with  the  estate  of  the  guar- 
dian, were  responsible  for  their  payment,  and  as  to  whether  the 
estate  should  be  made  primarily  liable  through  its  adminis- 
trators is  a  question  to  be  regulated  in  the  judgment,  of  which 
no  complaint  is  made. 

The  former  guardian  had  been  dead,  and  his  administrators 
appointed,  more  than  three  years  before  this  suit  was  brought. 
The  record  does  not  show  when  the  present  guardian  was  ap- 
pointed; but  that  is  not  material,  as  a  reasonable  time  had 
long  since  elapsed  before  the  bringing  of  the  suit  for  the  pay- 
ment of  the  funds.  We  think  that  the  allegations  that  the 
guardian  had  not  paid  to  the  wards,  and  that  his  administra- 
tors had  not  paid  to  the  wards,  or  any  other  person  on  their 
behalf,  con.stituted  a  sufficient  breach  of  the  bond. 

The  third  and  last  objection  is  that  it  does  not  show  that 
a  demand  was  made  for  the  money  before  the  suit  was  brought* 
This  objection  is  fully  answered  in  the  former  opinion.  The 
bringing  of  the  suit  was  a  sufficient  demand. 

Appellants'  counsel  also  say,  that  "  the  court  erred  In  say- 
ing the  conclusions  of  law  upon  the  facts  found  were  right  ;'^ 
but  they  do  not  specify  in  what  the  alleged  error  consisted. 
We  know  not  where  to  look  for  it,  have  no  information  upon 
the  subject,  and  conclude  that  the  error  does  not  exist^  or  it 
would  have  been  pointed  out. 

We  think  the  petition  for  a  rehearing  is  not  well  taken,  and 
it  should  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled, 
at  appellants'  costs. 
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No.  9068. 

Hendrix  v.  McBeth  et  al. 

Descents. —  Widow.— Second  Wife. —  Real  Edale. —  Conveyance  by  Hu^nd. — 
StattUe  Gonstnied. — Every  widow,  on  the  death  of  her  husband,  takes,  in 
fee  simple,  one-third  of  all  lands  owned  by  him  in  fee,  and  conveyed 
during  the  coverture,  she  not  joining  in  the  conveyance.  In  such  case 
the  widow  takes  under  section  27  of  the  statute  of  de  cents,  R.  S.  1881, 
section  2491,  not  as  heir  of  the  husband,  but  by  virtue  of  her  marital 
rights.  The  proviso  to  section  24,  R.  S.  1881,  section  2487,  applies  only 
when  the  husband  dies  seized,  in  which  case  she  takes  as  heir  of  the 
hasband;  and  if  she  be  not  the  first  wife,  and  have  no  children  by  him> 
he  having  children  alive  by  a  former  marriage,  then  on  her  death  the 
share  taken  by  her  descends  to  his  children.     UowK,  J.,  dissents. 

From  the  Clay  Circuit  Court. 

8.  W,  Curtis  and  E,  S.  Holliday,  for  appellant. 

(?.  A.  Knight^  C.  H,  Knight  and  /.  N.  Compton,  for  appellees* 

Morris,  C— The  appellant  commenced  a  suit  for  partition 
against  the  appellees,  alleging  in  his  complaint  that  she  is  the 
Biirviving  widow  of  John  Hendrix,  deceased ;  that  during  her 
marriage  with  the  said  John  Hendrix  he  became  seized  in 
fee  simple  of  two  acres  of  land  situate  in  Clay  county,  In- 
diana, which  is  particularly  described  in  the  complaint ;  that, 
on  the  7th  day  of  July,  1871,  the  said  John  Hendrix  sold  and 
conveyed  said  real  estate  to  one  James  D.  Miukler,  through 
whom  the  appellees  derive  title;  that  she  did  not  join  in  said 
conveyance  to  the  said  James  D.  Minkler,  nor  did  she  ever 
execute  a  deed  conveying  said  land  to  any  one;  that,  on  the 
25th  day  of  August,  1875,  the  said  John  Hendrix  died,  leav- 
ing lier  surviving  him  as  his  widow ;  that  she  is  the  owner  in 
fee  of  the  one  undivided  one-third  of  said  real  estate,  and  that 
the  appellees  are  the  owners  in  fee  of  two-thirds  of  the  same ; 
that  said  real  estate  is  indivisible.  She  asks  that  partition  be 
made,  etc. 

The  appellees  appeared  and  answered  the  complaint  in  two 
paragraphs,  the  first  being  the  general  denial.  The  second 
paragraph  states  that  the  appellant  is  the  widow  by  a  second 
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marriage  of  John  Hendrix,  deceased;  that  she  had  no  chil- 
dren by  the  deceased,  but  that  he  left  surviving  him  children 
by  a  former  marriage,  all  of  whom  are  adults.  Wherefore,  etc. 

The  appellant  demurred  to  the  second  paragraph  of  the  an- 
swer. The  court  overruled  the  demurrer,  and  the  appellant 
excepted.  She  then  replied  to  the  second  paragraph  of  the 
answer  by  a  general  denial. 

The  cause  was  submitted  to  the  court  for  trial.  The  court 
found  the  facts  specially,  and  stat<?d  its  conclusions  of  law  as 
follows : 

John  Hendrix,  deceased,  was,  at  the  time  of  his  death,  the 
husband  of  the  plaintiff.  During  his  said  marriage,  he  was 
the  owner  in  fee  simple  of  the  land  described  in  the  plaintiff's 
complaint,  said  land  having  been  acquired  by  him  after  his 
marriage  to  the  plaintiff;  that  during  said  marriage  the  said 
John  Hendrix  sold  and  conveyed  said  land  in  fee  to  James  D. 
Minkler,  who  sold  and  conveyed  the  same,  in  different  parcels, 
to  the  defendants, as  stated  in  the  complaint;  that  the  plain- 
tiff at  no  time  joined  in  the  deed  to  said  Minkler  or  the  other 
defendants,  and  that  said  conveyance  was  only  made  by  the 
said  John  Hendrix;  that  the  plaintiff  has  never  signed  or 
acknowledged  any  deed  of  conveyance  to  said  lands;  that  the 
plaintiff  was  the  second  wife  of  the  said  John  Hendrix;  that 
he  died  without  issue  by  the  plaintiff,  but  left  surviving  him 
children  by  a  former  marriage,  ^vho  are  still  living;  that  said 
lands  are  indivisible;  that  the  plaintiff  is  now  at  the  age  of 
75  years;  that  her  life-estate  is  of  the  value  of  $100. 

Upon  the  foregoing  facts  the  court  finds,  as  conclusions  of 
law,  as  follows :  That  the  plaintiff,  Joanna  Hendrix,  is  en- 
titled to  a  life-estate  in  and  to  one-third  of  the  land  described 
in  her  complaint,  and  is  not  the  owner  and  entitled  to  a  fee 
simple  interest  therein,  and  that  said  land  is  not  susceptible 
of  division;  to  which  conclusions  of  law  the  plaintiff  at  the 
time  excepts.  Judgment  was  rendered  according  to  the  find- 
ing of  the  court,  and  the  land  ordered  to  be  sold.  The  ruling 
of  the  court  upon  the  demurrer  to  the  second  paragraph  of 
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the  appellees"  answer,  and  the  conclusions  of  law  stated  by 
the  court^  are  assigned  as  errors. 

The  question  presented  to  this  court  for  decision  is,  was  the 
appellant^  upon  the  &cts  found  by  the  court,  entitled  to  one- 
third  of  said  lands  in  fee  or  for  life  only  ?  The  interest  which 
the  appellant  took  in  the  land  in  dispute^  upon  the  death  of 
her  husband,  must  be  determined  by  the  provisions  of  our 
statute  regulating  the  descent  of  estates.  The  27th  section 
of  the  statute,  1  G.  &  H.  296,  is  as  follows :  ^^A  surviving 
wife  is  entitled,  except  as  in  section  17  excepted,  to  one-third 
of  all  the  real  estate  of  which  her  husband  may  have  been 
seized  in  fee  simple,  at  any  time  during  the  marriage,  and  in 
the  conveyance  of  which  she  may  not  have  joined,  in  due  form 
of  law;  and  also  of  all  lands  in  which  her  husband  had  an 
€qui table  interest  at  the  time  of  his  death :  Provided,  That 
if  the  husband  shall  have  left  a  will,  the  wife  may  elect  to 
take  under  the  will  instead  of  this  or  the  foregoing  provisions 
of  this  act.'' 

The  exception  referred  to  in  the  17th  section  of  the  statute 
can  have  no  application  to  the  case  in  hearing,  for  it  is  neither 
found  nor  claimed  that  the  real  estate  of  the  said  John  Hen- 
drix exceeded  $10,000,  nor  is  this  a  controversy  between  the 
surviving  wife  and  his  creditors.  It  is  quite  clear  that  under 
the  section  above  quoted,  unless  modified  by  other  provisions 
of  the  statute  of  descents,  the  appellant  would  be  entitled  to 
one-third  in  fee  of  the  land  in  controversy.  The  appellee  in- 
sists that  the  proviso  to  the  24th  section  of  the  statute,  in 
some  way,  if  not  in  language  yet  in  spirit,  modifies  and  limits 
section  27.  The  proviso  is  as  follows:  "That  if  a  man 
marry  a  second  or  other  subsequent  wife,  and  has,  by  her,  no 
children,  but  has  children  alive,  by  a  previous  wife,  the  land 
which,  at  his  death,  descends  to  such  wife,  shall,  at  her  death, 
descend  to  his  children." 

The  land  which  the  second  or  subsequent  wife  takes  under 
the  24th  section  of  the  statute  she  takes  as  the  heir  of  her 
Vol.  87.— 19 
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husband.     It  descends  at  his  death  from  him  to  his  wife,  and 
by  the  provivso  the  land  which  descends  from  him,  at  his. 
death,  to  his  wife,  descends  from  her, at  her  death,  to  his  chil- 
dren. The  land  which  the  wife,  whether  a  first  or  subsequent 
wife,  takes  under  the  27th  section,  does  not  descend  to  her  at 
all ;  she  does  not  take  under  this  section  as  heir  of  her  hu9- 
band.     The  interest  which  she  takes  in  lands  of  which  her 
husband  was  seized  during  coverture,  but  not  at  his  death,  in 
the  conveyance  of  which  she  has  not  joined,  she  takes  in  virtue 
of  her  marriage  rights,  and  not  by  descent.     John  Hendrix, 
at  his  death,  had  no  interest  in  the  land;  therefore  nothing 
could  descend  from  him  to  the  appellant.     May  v.  Fletcher,. 
40  Ind.  575;  Boiven  v.  Preston,  48  Ind.  367.    If,  therefore^ 
we  apply  the  proviso  of  the  24th  section  to  the  27th  section, 
we  must  not  only  change  its  meaning  but  its  language  also* 
It  must,  if  so  applied,  read  thus :    "  The  lands  which  a  second 
or  subsequent  wife  acquires  by  virtue  of  her  marriage  from 
her  deceased  husband,  she  having  no  children  living  by  such 
marriage,  and  her  husband  having  children  alive  by  a  former 
marriage,  shall,  at  her  death,  descend  to  such  children."     To 
effect  such  a  change  requires  the  exertion  of  legislative  not 
judicial  powers.     But  should  we  thus  apply  the  proviso,  it 
would  seem  to  follow,  with  absolute  certainty,  that  such  wife 
must  take  something  more  than  a  life-estate  in  the  land ;  for, 
if  she  takes  but  a  life-estate,  the  surviving  children  of  the 
husband  by  a  former  marriage  could  take  nothing  at  her  death ; 
they  could  not  take  from  her,  at  her  death,  for  her  est^ite  would 
expire  with  her  life;  they  could  take  nothing  from  the  de- 
ceased husband,  at  liis  death,  for  he  parted  with  his  interest 
in  his  lifetime.   It  follows  that,  as  the  obvious  purpose  of  the 
proviso  is  to  secure  to  the  children  of  the  husband  by  a  former 
wife  the  land  which,  at  his  doath,  descends  to  the  second  or 
subsequent  childless  wife,  it  can  not,  in  the  very  nature  of 
things,  apply  in  this  case  if  the  appellant  took  but  a  life-es- 
tate.    If,  however,  the  proviso  should  apply,  the  appellant- 
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must  be  held  to  have  taken  the  fee,  so  that,  at  her  death,  that 
which  she  takes  may,  in  accordance  with  the  proviso,  descend 
to  the  children  of  John  Hendrix  by  his  former  marriage.  The 
proviso  makes  the  children  of  the  husband  by  the  former  mar- 
riage the  forced  heirs  of  the  second  or  subsequent  childless 
wife.  Utterback  v.  Terhune,  75  Ind.  363.  It  would  be  strange, 
indeed,  and  in  principle  inexplicable,  if,  through  this  proviso, 
the  expressed  purpose  of  which  is  to  secure  to  the  children  of 
the  deceased  husband  by  a  former  marriage,  the  land  which, 
at  his  death,  descends  from  him  to  his  second  or  subsequent 
childless  wife,  such  land  should  be  held  not  to  go  to  such 
children,  but  to  pass  to  the  grantee  of  the  husband,  who  pur- 
chased in  view  of  the  proviso.  To  give  it  such  an  effect  would 
violate  alike  the  language  and  spirit  of  the  proviso. 

The  exception  expressed  in  the  27th  section,  by  reference 
to  the  17th  section,  excludes,  in  accordance  with  the  maxim, 
expressio  unius  ed  exclusio  alteriurSy  pther  limitations,  and  for- 
bids the  adoption  of  further  modifications  by  construction  or 
implication.  , 

The  27th  section  of  the  statute  gives  a  fee  to  the  wife, 
whether  a  first  or  subsL-quent  wife ;  it  says  the  wife  generally, 
without  reference  to  the  first  or  subsequent  wife,  shall  be  en- 
titled, etc.  If  by  this  section  the  first  wife  takes  a  fee,  so  does 
the  second.  It  has  been  decided  several  times,  and  has  never 
been  questioned  so  far  as  we  know,  that,  under  this  section, 
the  wife  takes  a  foe.  Mai/  v.  Fletcher,  supra;  Bowen  v. 
Preston,  48  Ind.  367.  There  is  no  provision  of  the  statute 
which  limits  this  section  other  than  the  exception  contained 
in  the  17th  section.  We  have  shown  that,  as  nothing  descends 
undiT  the  27th  section  from  the  husband  to  the  wife,  the  pro- 
viso to  the  24th  section  can  not  apply  to  this  case ;  and  as  no 
modifieation  of  the  27th  section  is  found  in  any  other  provi- 
sion of  the  statute,  it  must  follow  that  the  appellant  takes  a 
fee  in  the  land  in  controversy.  Slack  v.  Tliackcr,  84  Ind.  418 ; 
Taylor  v.  Stocktcell,  ijQ  I:id.  505.  The  judgment  below 
should  be  reversed. 
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Per  Curiam. — It  is  ordered,  upon  the  foregoiDg  opinion^ 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellees. 

HowK,  J.,  dissents. 


No.  10,682. 
Robinson  v.  The  State. 

Criminal  Law. — Evidence, — Coroner' f  Inquest, —  Witness, — Where  the  pro- 
ceedings at  a  coroner's  inquest  are  regular,  and  the  record  is  such  as  to 
be  admissible  in  evidence,  parol  proof  is  not  admissible  of  statements 
made  by  a  witness  at  the  inquest  in  answer  to  questions  put  by  the  cor- 
oner, or  by  another  for  the  coroner. 

From  the  Brown  Circuit  Court. 

W,  W,  Browning,  A,  M%  Gunning  and  G,  W.  Cooper,  for 
appellant. 

F,  T.  Hord,  Attorney  General,  W.  Dixon,  Prosecuting  At- 
torney, and  W,  B.  Hord,  for  the  State. 

Woods,  C.  J. — The  appellant,  tried  upon  a  charge  of  mur- 
der, was  found  guilty  of  manslaughter,  and  sentenced  to  the 
State  prison  for  seven  years.  The  question  made  concerning 
the  appointment  of  the  judge  pro  tempore,  who  presided  at  the 
trial,  has  been  settled  adversely  to  tlie  appellant.  State,  ex 
reL,y.  Murdock,  86  Ind.  124;  Fehjel  v.  State,  85  Ind.  580. 

Among  the  questions  involved  in  the  ruling  upon  the  mo- 
tion for  a  new  trial  wo  will  consider  but  one.  The  others 
need  not,  or  at  least  may  not,  arise  upon  a  second  trial  of  the 
case.  The  wife  of  the  appellant  testified  in  his  behalf,  and 
on  cross-examination  was  asked,  for  the  purpose  of  laying  a 
foundation  for  impeachment,  whether  she  did  not,  on  her  ex- 
amination before  the  coroner  at  the  inquest,  make  a  certain 
statement  inconsistent  with  her  testimonv.  She  answered  in 
the  negative;  and,  for  the  purpose  of  contradicting  her,  the 
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coroner  was  called,  and,  over  objection  by  the  appellant  that 
parol  evidence  was  not  admissible  to  show  the  testimony  of 
a  witness  at  an  inquest,  that  the  coroner's  written  statement 
of  the  testimony  delivered  before  him  was  the  best  evidence, 
and  should  be  produced  or  its  absence  explained,  was  per- 
mitted to  answer  that  she  did  make  the  statement  imputed  to 
her;  that  she  made  it  in  answer  to  a  question  put  to  her  by 
Dr.  Griffith  just  as  she  was  leaving  the  witness  stand ;  that 
Dr.  Griffith  was  engaged  at  the  time  in  making  a  post  mortem 
examination  of  the  deceased  at  the  request  of  the  coroner,  and 
aided  him  in  interrogating  the  witness ;  that  he  took  down 
in  writing  such  answers  of  the  witness  as  he  deemed  material ; 
that  he  did  not  take  down  the  particular  statement  concern- 
ing which  he  had  testified. 

The  admission  of  this  testimony,  over  the  objections  made 
to  it,  was  erroneous.  It  is  shown  that  the  testimony  of  the 
witness  before  the  coroner  was  reduced  to  writing;  the  pre- 
sumption is  that  it  was  all,  so  far  as  material,  reduced  to  writ- 
ing, and,  as  the  law  requires,  "subscribed  by  the  witness/' 
Woods  V.  State,  63  Ind.  353;  Brown  v.  State,  71  Ind.  470; 
Whart.  Crim.  Ev.,  section  667 ;  1  Qreenl.  Ev.,  section  227. 
These  authorities  declare  the  rule  that  where  the  proceedings 
before  the  coroner  are  regular,  the  record  of  the  testimony 
taken  before  him  will  be  the  best  evidence  of  what  the  testi- 
mony was,  and  parol  evidence  will  not  be  received  of  any- 
thing not  contained  in  the  record ;  or,  as  Wharton  states  it, 
"the  writing  can  not  be  varied  by  parol  proof 

Even  if  it  be  competent  to  prove  that  statements  were  made 
at  an  inquest,  and  what  they  were,  which  were  not  reduced  to 
writing,  it  is  not  competent  to  show  by  parol  what  the  writ- 
ing does  not,  any  more  than  what  it  does,  contain.  The  record 
of  the  proceedings  must,  if  practicable,  be  produced;  and  if 
then  it  is  found  to  be  so  irregular  or  imperfect  as  not  to  be 
admissible  in  evidence,  other  evidence  may  be  adduced  to  show 
what  testimony  a  witness  delivered.     Brown  v.  State,  supra. 

It  is  suggested  by  the  attorney  general,  that  the  evidence  in 


294  SUPREME  COURT  OF  INDIANA, 


Christie  el  a/.,  Executors,  r.  Wade,  Administrator. 

this  instance  was  proper,  because  it  was  of  a  statement  made 
in  answer  to  a  question  by  Dr.  Griffith,  and  not  on  the  ex- 
amination of  the  coroner.  It  appears,  however,  that  Dr. 
Griffith  was  assisting  in  the  examination,  and  his  interroga- 
tories were  adopted  and  treated  by  the  coroner  as  his  own. 
Besides,  the  questions  put  to  Mrs.  Robinson  and  to  the  coro- 
ner and  other  witnesses,  on  the  subject,  called  for  what  she 
had  said  *'  upon  her  examination  "  at  the  inquest. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
and  for  that  purpose  the  prisoner  is  ordered  re-delivered  to 
the  sheriff  of  Brown  county. 


No.  9981. 

Christie  et  al.,  Executors,  r.  Wade,  Administrator. 

Decedents'  Estatiis. —  Kxcq)(i(mi^  to  Accfnint  Current. — Exceptions  to  an  ac- 
count current  of  an  executor  or  administrator  are  proper,  under  section 
2391,  R.  S.  1881,  only  to  test  the  correctness  thereof,  and  should  not  be 
entertained  for  other  purposes. 

From  the  Hendricks  Circuit  Court. 

J.  V,  Hadley,  E.  G,  Hogate  and  R.  B.  Blake,  for  appellants. 
L,  M.  Campbell,  for  appellee. 

Franklin,  C. — On  the  7th  day  of  October,  1881,  appel- 
lants filed  their  report  as  executors  of  William  Christie,  de- 
ceased, showing  therein  that  they  were  chargeable  with  the 
sum  of  $8,001.58,  and  were  entitled  to  credits  in  the  sum  of 
$2,820.13,  leaving  a  balance  of  $5,181.45  in  the  hands  of  said 
executors  to  be  accounted  for. 

The  appellee  as  administrator  of  Elizabeth  Christie's  estate, 
she  having  been  the  widow,  on  the  first  day  of  the  January 
terra,  1882,  filed  his  exceptions  to  said  report. 

Appellants  moved  to  strike  out  the  exceptions,  which  motion 
was  overruled.     They  then  demurred  lo  the  exceptions,  which 
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was  also  overruled.  Appellants  declined  to  reply  further, 
elected  to  stand  upon  their  motion  and  demurrer.  On  proof 
judgment  was  rendered  for  appellee,  refusing  to  confirm  the 
report,  ordering  appellants  to  pay  appellee  the  sum  of  $800.00, 
and  for  appellee  for  costs.  Appellants  moved  to  modify  the 
judgment,  which  was  overruled ;  they  then  objected  and  ex- 
cepted to  the  rendition  of  the  judgment. 
•  The  errors  assigned  are : 

1st.  Overruling  the  motion  to  strike  out. 

2d.  Overruling  the  d^jmurrer  to  the  exceptions. 

3d.  Overruling  the  motion  to  modify  the  judgment. 

4th.  Overruling  objections  to  rendering  the  judgment. 

The  exceptions  to  the  report  substantially  contain  the 
following  allegations: 

The  appellant's  testator  died  May  29th,  1878,  leaving 
personal  property  to  the  amount  of  $1,100.00,  and  real  estate 
which  was  sold  by  appellants  under  the  will  after  the  death 
•of  Elizabeth  Christie,  the  widow,  of  the  value  of  $7,000.00, 
and  there  were  debts  to  the  amount  of  $1,500.00.  The  widow 
was  the  second  wife,  without  children  by  the  testator,  and  died 
Oct jber  20th,  1880,  intestate.  She  and  William  lived  together 
.as  husband  and  wife  for  forty-five  years,  and  at  the  time  of 
their  respective  deaths  were  about  ninety  years  old.  That 
Elizabeth,  from  the  time  her  husband  died  until  her  own 
•death,  was  of  unsound  mind  and  incapable  of  transacting  any 
business,  but,  as  far  as  she  was  able  to  express  herself,  de- 
sired that  the  provisions  made  for  her  in  the  will  of  her  hus- 
band^hould  be  carried  out,  and  on  June  22d,  1878,  upon  the 
procurement  of  appellants,  filed  her  election  to  take  under 
the  will.  But  that  she  afterwards,  being  induced  so  to  do  by 
the  refusal  of  appellants  to  pay  her  absolute  claim  of  $500.00, 
employed  counsel  and  brought  a  suit  against  appellants  to  set 
aside  her  election  to  take  under  the  will.  Appellants  were 
defaulted,  aud  the  court,  on  October  4th,  1878,  rendered  a 
<lecrec  setting  aside  said' election,  and  ordering  appellants  to 
settle  with  her  under  the  law,  which  decree  is  still  of  record. 
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The  judge  of  the  court  and  her  attorney,  at  that  time,  were 
ignorant  of  her  true  condition,  but  appellants  knew  of  her 
helpless  and  dependent  condition  and  her  incompetency. 

Before  her  death  Elizabeth  incurred  indebtedness  to  the 
amount  of  $1,000.00  for  her  support,  "for  which  her  estate  i» 
now  liable/'  Appellants  have  paid  out  on  debts,  claims  and 
legacies  over  $3,000.00,  and  have  never  paid  any  part  of  the 
legacy  left  the  widow.  The  only  sum  the  widow  received 
from  the  estate  was  her  claim  for  $500.00.  Appellee  filed  a 
claim  against  the  estate  for  the  legacy  now  in  dispute,  but 
appellants  refused  to  allow  it,  and  he  dismissed  it.  The  item, 
in  the  will  under  which  the  legacy  is  claimed,  is  set  out  ia 
the  exceptions  as  follows: 

"  I  will  and  bequeath  to  my  beloved  wife  Elizabeth  Christie 
all  my  household  and  kitchen  furniture  that  she  may  see  fit 
and  proper  to  take  and  keep,  and  for  her  to  do  with  the  same 
as  she  chooses,  and  should  any  of  the  same  remain  on  hand 
at  the  time  of  her  death,  it  is  my  will  that  it  pass  to  my  estate  ; 
and,  further,  I  will  and  bequeath  unto  my  said  wife,  in  liea 
of  her  life-estate  in  my  lands,  and  for  her  comfortable  main- 
tenance during  her  natural  life,  the  sum  of  one  thousand 
dollars,  to  remain  in  the  hands  of  ray  executors,  and  the  in- 
terest on  the  same  to  be  by  them  paid  out  for  her  benefit,  and 
also  so  much  of  the  principal  as  may  be  necessary  for  her  com- 
fortable support,  also  to  be  by  them  paid  out." 

The  court,  in  its  judgment  upon  overruling  the  demurrer 
to  the  exceptions,  ordered  the  former  judgment  of  the  court 
setting  aside  the  election  to  take  under  the  will,  and  ordering 
appellants  to  settle  with  the  widow  under  the  law,  to  be  vacated 
and  set  aside,  and  gave  judgment  for  appellee  for  $800.00,  a» 
so  much  of  the  legacy  due  under  the  will. 

This  is  a  singular  judgment  upon  exceptions  to  a  report. 
It  will  be  observed  that  the  report  was  not  in  final  settle- 
ment, but  only  an  account  current,  including  so  much  of  the 
executors'  doings,  leaving  a  large  amount  of  the  assets  of  the 
estate  yet  in  their  hands  to  be  accounted  for. 
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The  2389th  section  of  the  Revision  of  1881  provides  for 
making  and  filing  such  accounts.  The  2390th  section  provides 
that  the  clerk  shall  give  notice  when  the  same  shall  be  heard. 
The  2391st  section  provides  for  hearing  and  determining 
the  same;  and  among  these  provisions  are  the  following: 
"Any  person  interested  in  the  distribution  of  the  assets  may 
appear  and  contest  the  correctness  of  the  account."  "  Excep- 
tions may  be  filed  to  such  re|>ort,  and  heard  and  determined 
as  in  other  cases.  If  the  court,  upon  its  hearing  or  upon  the 
report  of  such  commissioner,  find  that  the  account  is  erro- 
neous, it  shall  order  an  immediate  amendment  or  new  account^ 
as  the  case  may  require.  If  the  account  be  found  correct,  the 
court  shall  approve  the  same,  and  fix  the  amount  to  be  paid 
and  allowed  for  expenses  of  administration  to  date." 

In  the  case  under  consideration  the  report  was  made  and 
filed  and  the  notice  given  of  the  time  of  hearing.  Appellee 
appeared  at  the  proper  time  and  filed  his  exceptions.  These 
iBxceptions  do  not  allege  or  point  out  any  error  contained  in 
the  report.  They  do  not  show  that  the  executors  have  not 
properly  charged  themselves,  or  that  they  are  not  entitled  to 
any  or  all  of  the  credits  therein  claimed,  or  that  there  has 
been  any  violation  whatever  of  the  provisions  of  section  2389, 
supra.  The  exceptions  only  charge  that  the  will  has  not 
been  administered  and  carried  out  in  all  its  parts,  and  appel- 
lee claims  nothing  else.  If  this  be  true,  it  is  not  a  sufficient 
objection  to  the  report.  There  are  plenty  of  assets  yet  in  the 
hands  of  the  executors  to  meet  any  requirements  of  the  will 
that  are  insisted  upon  by  appellee.  But  we  do  not  understand 
that  exceptions  to  a  report  is  the  proper  remedy  for  getting 
a  claim  allowed  against  the  estate,  where  the  report  says  noth- 
ing about  such  claim,  or  to  procure  a  construction  of  the  will 
or  any  of  its  provisions,  when  the  question  involved  is  not 
embraced  in,  nor  has  any  connection  with,  the  contents  of 
the  report.  If  the  report  is  incorrect  it  should  be  amended 
or  a  new  one  filed;  but  if  it  is  correct  in  so  far  as  it  goes, 
and  no  additions  are  required,  it  should  be  approved,  and 
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leave  all  collateral  questions  to  be  settled  by  independent  pro- 
ceedings instead  of  by  exeeptions  to  the  report. 

The  question^  presented  and  disetVssed  by  counsel  in  rela- 
tion to  the  validity  Ufvan'j^kicfipn  »to  take  under  the  will  by  a 
widow  of  unsound  mind.  The  effect  of  the  judgment  of  the 
court  in  setting  aside  such  election ;  the  right  of  any  other 
person  to  make  an  election  for  her ;  her  death  without  having 
made  any  valid  election,  and  the  allowance  of  her  claim  for 
the  legacy  or  any  part  thereof  against  the  estate,  are  questions 
not  properly  presented  by  attempted  exceptions  to  the  report 
of  the  executors,  and  we  decide  nothing  in  relation  to  them. 
The  demurrer  was  improperly  filed. 

The  court  erred  in  overruling  the  motion  to  strike  out  the 
exceptions.  For  this  error  the  judgment  ought  to  be  re- 
versed. 

Per  Curiam. — It  is  therefore  ordered  upon  the  foregoing 
opinion  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  strike  out  the  exceptions  to 
the  report,  and  for  further  proceedings  in  accordance  with 
this  opinion. 


No.  9762. 

Blair  et  au  v.  IIanna  et  al. 

Bankruptcy. — F)'audulent  Com'eijiince.—^Thc  bankrupt  act  vests  the  assi^ee 
in  bankruptcy  with  authority  to  institute  suits  to  set  aside  fraudulent 
conveyances,  and  creditors  can  not  maintain  such  a  suit. 

iSAME. — Discharge. — Collateral  Attach. — The  judgment  of  the  court  decreeing 
a  discharge  in  bankruptcy  can  not  be  collaterally  attacked. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy,  W.  T.  Brush,  R.  B.  F.  Peirce  and  O.  W. 
Paul,  for  appellants, 
D.  A.  Roach  and  N.  P.  H.  Proctor,  for  appellees. 
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Elliott,  J. — The  appellants'  complaint  alleges  that  Adam 
P.  Hanna,  one  of  the  appellees,  was  indebted  to  the  appel- 
lants in  the  year  1868,  and  that  they  recovered  judgment  for 
the  debts  due  them ;  that  after  the  debts  were  created  Hanoa 
bought  the  real  estate  described  in  the  complaint,  and,  for  the 
purpose  of  defrauding  his  creditors,  caused  it  to  be  conveyed 
to  his  brothers  John  and  George  Hanna;  that  after  this  pur- 
chase and  conveyance  Adam  P.  Hanna  was  adjudged  a  bank- 
rupt; that  he  fraudulently  concealed  his  ownership  of  the 
land,  and  that  it  never  went  into  the  hands  of  his  assignee. 

We  think  the  court  did  right  in  sustaining  a  demurrer  to 
this  complaint  for  the  reason  that  an  adjudication  by  the 
United  States  court  possessing  jurisdiction  in  bankruptcy 
proceedings  can  not  be  collaterally  impeached.  It  is  a  well 
settled  general  rule  that  an  adjudication  in  bankruptcy  finally 
and  conclusively  settles  all  matters  connected  with  the  admin- 
istration of  the  bankrupt's  estate.  Wiley  v.  Pavey^  61  Ind. 
457  (28  Am.  II.  677) ;  Black  v.  Blazo,  117  Mass.  17  ;  Smith  v. 
liainseyy  27  Ohio  St.  339  ;  Burpee  v.  Sparhaick,  108  Mass.  Ill 
(3  Am.  R.  320). 

The  appellants  contend  that  the  present  case  does  not  fall 
within  the  general  rule,  because  their  judgments  were  liens 
upon  the  land  fraudulently  conveyed  to  the  brothers  of  the 
bankrupt.  In  our  opinion  the  question  of  whether  there  was 
a  fraudulent  conveyance  of  property  was  one  exclusively  for 
the  consideration  of  the  court  possessing  jurisdiction  in  the 
bankruptcy  proceedings,  and  is  one  which  can  not  be  litigated 
afler  a  final  adjudication  by  that  court.  The  bankrupt  act 
expressly  vests  title  in  the  assignee  to  all  property  fraudu- 
lently conveyed,  and  charges  him  with  the  duty  of  overthrow- 
ing all  fraudulent  conveyances.  R.  S.  U.  S.,  2d  ed.,  p.  973. 
The  Supreme  Court  of  the  United  States  has  decided  in  several 
<5ases  that  the  creditor  can  not  maintain  an  action  to  set  aside 
a  fraudulent  conveyance,  but  that  the  remedy  to  be  pursued  is 
"that  provided  in  the  bankrupt  act.  In  Trimble  v.  Woodhead, 
102  U.  S.  647,  it  was  said :  "  The  primary  object  of  the  bank- 
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rupt  law  is  to  secure  the  equal  distribution  of  the  property 
of  the  bankrupt  of  every  kind  among  iii.s  creditors.  This  can 
only  be  done  through  the  rights  vested  in  the  assignee  and  by 
the  feithful  discharge  of  his  duties.  Let  us  suppose,  however, 
that  a  creditor  is  aware  of  the  existence  of  property  of  the  bank- 
rupt sufficient  to  satisfy  his  own  debt,  but  which  has  not  come 
to  the  possession  or  knowledge  of  the  assignee.  He  has  but 
to  keep  silence  for  two  years,  and  then  bring  suit  in  his  owd 
name  against  the  fraudulent  hdlder  of  this  property,  and  make 
his  debt  really  at  the  expense  of  the  other  creditors;  or  he 
may  have  an  understanding  with  the  bankrupt,  who,  after  two 
years,  and  after  his  own  discharge  from  all  his  debts,  may  con- 
fess judgment  to  this  creditor  **  and  thus  secure  him  a  prefer- 
ence forbidden  by  the  act  itself."  Glenny  v.  Langdon,  98  U. 
S.  20;  Lathrop  v.  Drake,  91  U.  S.  516;  Carr  v.  IMon,  1 
Curt.  C.  C.  230.  In  Way  v.  Howe,  108  Mass.  502  (11  Am. 
R.  286),  it  was  said :  "It  follows,  that  th(»  remedy  given  by 
application  to  a  district  court  of  the  United  States  under  sec.  34 
of  the  bankrupt  act  is  exclusive  of  any  other  mode  of  im- 
peaching the  validity  of  a  discharge,  either  in  the  Federal  or  in 
the  State  courts,  on  account  of  a  fraudulent  conveyance  by  the 
bankrupt  in  violation  of  the  bankrupt  act."  Upon  a  similar 
case  the  same  rule  was  declared  in  liayl  v.  Lapham,  27  Ohio 
St.  452,  where  it  was  said:  "The  main  purpose*  of  the  pro- 
ceedings in  bankruptcy  is  the  proper  distribution  of  the 
estate  of  the  bankrupt  among  his  creditors."  Where  a  statute 
commits  the  administration  of  an  insolvent's  estate  to  a  par- 
ticular court,  and  confers  upon  it  ample  power  to  reach  and 
dispose  of  all  property  of  the  debtor,  and  to  make  distribution* 
among  creditors,  and  still  further  provides  special  remedies, 
for  creditors  deeming  themselves  aggrieved,  and  also  makes 
provisions  for  reviewing  the  proceedings  of  the  court  and  the 
officers  acting  under  its  orders,  creditors  must  avail  them- 
selves of  the  provisions  of  that  statute  and  apply  to  the  court 
clothed  with  jurisdiction  of  the  matter. 

The  cases  of  Truitt  v.  Truitf,  38  Ind.  16  ;  Pierce  v.  Wilcox,, 
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40  Ind.  70;  Second  NaVlBank  v.  Bank,  14  Am.  L.  Reg.  281, 
were  based  upon  mortgages  executed  prior  to  the  adjudicaticn 
in  bankruptcy,  and  are  radically  different  in  principle  from 
the  case  in  hand.  There  is  a  broad  distinction  between  the 
lien  of  a  judgment  and  that  of  a  mortgage;  the  former  is 
general  and  the  creature  of  statute,  the  other  is  specific  and  is 
created  by  contract.  Gimbel  v.  StolU,  59  Ind.  446 ;  Houston 
V.  HovMony  67  Ind.  276 ;  Duke^.  Beeson,  79  Ind.  24 ;  Evans^ 
vilky  etc.,  Co,  v.  State,  ex  re/.,  73  Ind.  219  (38  Am.  R.  129). 
If  the  appellant's  case  were  that  of  a  plain  judgment  lien  not 
complicated  by  the  fact  that  the  property  sought  to  be  reached 
was  in  the  hands  of  a  third  person  under  at  least  a  paper  title^ 
the  cases  cited  could  not  apply. 

The  case  of  Reed  v.  Bullington,  49  Miss.  223 ;  S.  C,  11  Bank, 
Keg.  408,  is  more  nearly  in  point  than  any  of  the  other  cases 
cited,  but  is  far  from  covering  the  question  here  involved,  and 
is  in  many  respects  in  conflict  with  the  decisions  of  the  Supreme 
Court  of  the  Unit<jd  States.  We  need,  however,  not  say  more 
of  that  case  than  that  it  is  not  decisively  in  point  here  for  the 
reason  that  there  was  there  no  question  of  fraudulent  con- 
veyance, while  here  that  is  one  of  the  material  elements  of 
the  case.  The  statute  of  the  United  States  expressly  invests 
the  assignee  with  power  to  wage  all  litigation  for  the  purpose 
of  annulling  fraudulent  conveyances,  and  charges  the  district 
court  with  full  jurisdiction  and  supervision  of  the  matter,  and 
thus  makes  a  special  provision  which  excludes  the  adoption 
of  different  remedies  than  those  provided  in  the  bankrupt  act 
and  denies  jurisdiction  to  all  other  courts  than  the  court 
vested  with  the  control  of  all  bankruptcy  proceedings. 

The  right  to  enforce  a  lien  created  by  a  judgment  is  one 
which  can  not  be  executed  by  a  sheriff^'s  sale  after  an  adjudi- 
cation in  bankruptcy,  unless  there  has  been  a  levy  prior  to 
the  filing  of  the  ])etition.  O'llarraw.  Sto7ie,  4S  Ind.  417; 
Jones  V.  Leach,  1  Bank.  Reg.  595.  This  rule  goes  far  beyond 
what  we  are  required  to  do  here,  for  here  the  right  to  set  aside 
the  fraudulent  conveyance  is  vested  in  the  assignee  by  ex- 
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press  statute,  and  the  property  must  be  seized  for  the  benefit 
of  all  the  creditors.  We  can  see  no  ground  upon  which  such 
a  case  as  that  stated  in  the  complaint  can  be  placed  consist- 
ently with  the  United  States  statutes  and  the  decisions  of 
the  Supreme  Court. 
Judgment  af&rmed. 


87    2Ktt 

186  tfw  No.  9511. 

Finch  et  al.  v.  The  Travellers  Insurance  Company. 

Supreme  Court. — A&iignment  of  Error. — An  assignment  of  error,  that  the 
court  below  erred  in  rendering  judgment  in  favor  of  the  appellee  in- 
stead of  the  appellant,  is  too  general  to  present  any  question  in  the  Su- 
preme Court. 

Special  Judge. — Appointment. — Bill  of  Exceptions. — Signature. — A  bill  of 
exceptions  signed  by  a  special  judge,  the  record  not  showing  that  he  had 
presided  at  the  trial,  can  not  be  regarded  as  in  the  record. 

Promissory  Note. — Mm-tgage. — Foreign  Corpomtion. — Filing  Agent^s  Author' 
iiy, — Co7itract. — Pteading. — Abatement. — In  a  suit  upon  a  note  and  mort- 
gage made  to  a  foreign  corporation,  for  a  loan  of  money,  an  answer  in 
abatement,  that  the  corporation  had  not  complied  with  the  conditions  of 
the  statute  imposing  certain  duties  on  such  corporations,  before  doing 
business  in  this  State  (R.  S.  1881,  sections  3022-3025),  is  bad  on  demarrer^ 
it  not  appearing  where  the  loan  was  made. 

From  the  Putnam  Circuit  Court. 

F.  M.  Finch  and  /.  A,  Fi?ich,  for  appellants. 

F.  H.  Levering,  D.  E.  Williamson  and  A,  Da^yy,  for  appellee* 

NiBLACK,  J. — Suit  by  The  Travellers  Insurance  Company 
against  Edward  T.  Allen  and  Mariah  H.  Allen,  his  wife,  Fa- 
bius  M.  Finch  and  Nancy  Finch,  his  wife,  Preston  Clearwaters 
and  The  Indiana  National  Bank,  to  foreclose  a  mortgage. 
The  plaintiflF averred  that  it  was  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Connecticut,  and  that 
it  had  complied  with  all  the  laws  necessary  to  entitle  it  to 
transact  business,  through  its  agents,  in  this  State ;  that,  on 
the  24th  day  of  May,  1875,  The  Railway  Passengers  Assur- 
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ance  Company  loaned  to  the  said  Edward  T.  Allen  the  sum 
of  f  8,000  for  five  years,  at  tea  per  cent,  interest,  payable  semi- 
annually; that,  as  an  evidence  of  the  indebtedness  created  by 
such  loan,  the  said  Allen  on  that  day  executed  to  the  said 
Railway  Passengers  Assurance  Company  his  promissory  note 
for  the  sum  of  $8,000,  payable  at  the  office  of  said  company, 
in  Hartford,  Connecticut,  five  years  after  date,  with  ten  per 
cent,  interest  after  maturity,  and  reasonable  attorneys'  fees  if 
suit  should  be  brought  on  said  note,  and  ten  similar  notes  for 
J400  each  for  the  interest,  to  accrue  semi-annually  and  re- 
spectively, payable  at  the  intervals  at  which  the  interest  would 
fall  due ;  that  Allen  and  wife,  on  the  same  day,  also  executed 
to  the  said  Railway  Passengers  Assurance  Company  a  mort- 
gage on  several  tracts  of  land  in  Putnam  county,  to  secure 
the  payment  of  these  notes,  which  mortgage  had  been  duly 
recorded ;  that  said  mortgage  contained,  amongst  other  things* 
astipulation  that  if  any  of  the  notes  should  remain  unpaid 
for  twenty  days  after  maturity  the  entire  debt  should,  at  the 
option  of  the  mortgagee,  be  deemed  to  have  become  due ;  that 
four  of  said  interest  notes  were  more  than  twenty  days  overdue, 
and  remained  unpaid;  that  said  notes  had  been  assigned  and 
transferred  to  the  plaintiff  by  endorsement ;  that  The  Indiana 
National  Bank  had,  since  the  execution  of  the  mortgage,  re- 
covered a  judgment  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  against  the  defendant  Edward  T. 
Allen,  and  that  the  defendant  Clearwaters  was  onlv  a  tenant 
on  the  mortgaged  lands ;  that  the  defendants  Finch  and  wife 
had  become  the  owners  of  the  equity  of  redemption  in  the 
mortgaged  lands  by  deed  of  conveyance  from  Allen  and  wife. 
At  the  next  terra  of  court  after  the  complaint  was  filed,  process 
having  been  duly  served  ou  Allen  and  wife  and  Clearwaters, 
a  default  was  taken  against  them,  and  a  personal  judgment 
rendered  against  Edward  T.  Allen,  the  maker  of  the  note^, 
for  $10,600.  A  decree  of  foreclosure  of  the  mortgage  was 
also  entered  as  to  those  defendants.     Process  not  having  been 
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served  on  Finch  and  wife  and  The  Indiana  National  Bank, 
the  cause  was  continued  as  to  them.  , 

At  a  subsequent  term,  and  after  process  liad  been  served  on 
the  remaining  defendants,  The  Indiana  National  Bank  made 
default.  Finch  and  wife  appearing  to  the  action,  demurred 
to  the  complaint.  Their  demurrer  was,  however,  overruled. 
They  then  answered  in  seven  paragraplis,  the  third  being  the 
general  denial,  and  the  seventh  in  the  nature  of  a  cross  com- 
plaint. Demurrers  were  sustained  to  the  first  and  second 
paragraphs,  and  issue  was  joined  on  the  fourth,  fifth,  sixth  and 
seventh  paragraphs.  The  issues  thus  formed  between  the 
plaintiff  on  the  one  side,  and  Fineh  and  wife  on  the  other, 
were  tried  by  the  court,  resulting  in  a  general  finding  for  the 
plaintiff,  and,  over  a  motion  for  a  new  trial,  a  decree  of  fore- 
closure of  the  mortgage  was  also  entered  against  Finch  and 
wife  upon  the  finding.  Finch  and  wife  are  the  only  appel- 
lants, and  their  complaint  here  i^hatthe  court  below  erred: 

Fii'd,  In  rendering  judgment  in  favor  of  the  appellee  in- 
stead of  the  appellants. 

Secondly,  In  computing  attorney's  fees  in  fitvor  of  the  ap- 
pellee, and  in  rendering  judgment  therefor. 

Thirdly.  In  overruling  their  motion  for  a  new  trial. 

Fourthly.  In  sustaining  the  appellee's  demurrer  to  the  first 
and  second  paragraphs  of  their  answer. 

The  first  error  assigned  is  too  general,  and  presents  nothing 
for  decision  in  this  court.  King  v,  Willcins,  10  Ind.  216; 
Henry  v.  Chats,  17  Ind.  161 ;  Hamrich  v.  Danmlle,  etc..  Gravel 
Road  Co.,  41  Ind.  170;  Frazier  v.  Harris,  51  Ind.  156. 

There  is  in  the  record  what  purports  to  be  a  bill  of  excep- 
tions, signed  "  D.  R.  Eckels,  special  judge,"  but  there  is  noth- 
ing showing  his  authority  to  preside  in  the  cause,  or  that  he 
did  preside  in  it;  on  the  contrary,  the  record  shows  that  the 
first  proceedings  in  the  cause  were  had  before  Hon.  Solon 
Turman,  the  rej^ular  judge  of  the  circuit  of  which  Putnam 
county  forms  a  part,  and  there  is  no  notice  of  any  change  of 
judges  during  the  progress  of  the  cause.     Under  these  cir- 
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cumstances,  the  inference  necessarily  is  that  all  the  proceed- 
ings were  had  boibre  Judge  Turmau,  as  the  regular  judge  of 
the  Putnam  Circuit  Court.  The  accepted  rule  is  that  the  bill 
of  exceptions  must  be  sigaed  by  the  judge  who  presided  at 
the  trial ;  or,  when  the  regular  judge  presides,  and  his  term 
expires  before  he  signs  the  bill,  then  by  his  successor  in  office. 
Traveller^  Insurance  Go.  v.  Leeds^  38  Ind.  444 ;  Ketcham  v. 
Hill,  42  Ind.  64;  Lerch  v.  Eimneity  44  Ind.  331 ;  Toledo,  eio., 
B.  W.  Co.  V.  Boga'8,  48  Ind.  427 ;  Lee  v.  Hills,  66  Ind.  474. 

There  is,  therefore,  nothing  before  usshowing  any  authority 
in  Judge  Eckels  to  sign  the  bill  of  exceptions  copied  into  the 
record;  nor  is  there  any  thing  from  which  such  authority 
might  be  lawfully  inferred;  consequently,  the  matters  relied 
upon  in  support  of  the  second  and  third  assignments  of  error 
are  not  properly  in  the  record.  Besides,  the  question  attempted 
to  be  raised  by  the  second  assignment  of  error  was  based  upon 
an  alleged  proceeding  which  was  only  properly  assignable  as 
a  cause  for  a  new  trial. 

The  first  paragraph  of  the  answer  of  the  appellants  was  as 
follows:  "Come  now  Fabius  M.  Finch  and  Nancy  Finch, 
and,  severally  answering  the  complaint  herein,  aver  that  the 
plaintiff's  assignor,  the  Railway  Passengers  Assurance  Com- 
pany, is  a  foreign  corporation,  organized  under  the  laws  of 
the  State  of  Connecticut,  and  has  not  complied  with  the  law 
of  the  State  of  Indiana,  approved  June  17th,  1852,  entitled, 
'An  act  respecting  foreign  corporations  and  their  agents  in 
this  State ;'  that  the  agent  of  said  Railway  Passengers  Assur- 
ance Company  has  not  filed  for  said  company,  nor  has  any 
one  on  behalf  of  said  company  filed,  his  certificate  in  compli- 
ance with  the  first  section  of  said  act ;  nor  has  such  agent,  said 
company,  or  any  one  on  its  behalf,  filed  the  order  or  resolu- 
tion required  by  the  second  section  of  said  act,  or  anything  in 
the  nature  of  such  order,  resolution  or  authority.  Wherefore 
defendants  ask  that  this  action  abate,  and  this  answer  they 
verify." 

Vol.  87.— 20 
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The  demurrer  which  the  appellants  filed  to  the  complaint 
is  not  in  the  record^  and  is  certified  to  us  not  to  be  on  file  iii' 
the  court  below.  For  that  reason  an  assignment  of  error 
upon  the  overruling  of  that  demurrer  would  have  been  un- 
availing. Rout  v.  Woods,  67  Ind.  319.  The  questions,  how- 
ever, which  the  appellants  attempted  to  reserve  by  their  de- 
murrer to  the  complaint,  were  as  well,  if  not  better,  presented 
by  the  first  and  fifth  paragraphs  of  their  answer.  The  1st 
section  of  the  act  of  June  17th,  1852,  referred  to  in  the  first 
paragraph  of  the  appellants'  answer,  enact<«  that  agents  of 
corporations,  not  incorporated  or  organized  in  this  State,  be- 
fore entering  upon  the  duties  of  their  agency  in  this  State^ 
shall  deposit  in  the  clerk's  office  of  the  county  where  they 
propose  doing  business  for  such  corporations,  the  power  of 
attorney,  commission,  appointment,  or  other  authority  under 
which  they  assume  to  act  as  such  agents. 

Section  2  further  enacts,  that  agents  for  such  corporations^ 
before  commencing  to  act  as  such,  shall  procure  and  file  with, 
the  clerk  of  the  circuit  court  of  the  county  where  they  pro- 
pose doing  business,  a  duly  authenticated  order,  resolution^ 
or  other  sufficient  authority,  adopted  or  executed  by  the  board 
of  directors  or  managers  of  such  corporations,  authorizing 
citizens  or  residents  of  this  State,  having  claims  or  demands 
against  such  corporations  arising  out  of  any  transactions  ia 
this  State  with  such  agents,  to  sue  for  and  maintain  an  actioa 
in  respect  to  such  transactions  in  any  court  of  this  State  hav- 
ing competent  jurisdiction,  and  further  authorizing  service  of 
process  on  such  agents  in  such  an  action  to  be  taken  and  ac- 
cepted as  valid  service  upon  such  corporation. 

The  4th  section  of  said  act  still  further  enacts  that  such 
foreign  corporations  shall  not  enforce  any  contracts  made  by 
their  agents,  or  persons  assuming  to  act  as  their  agents,  iu 
any  o^  the  courts  of  this  State,  before  compliance  by  such 
agents,  or  persons  assuming  to  act  as  such,  with  the  provi- 
sions of  the  first  and  second  sections,  supra,  1  R.  S.  1876^ 
p.  373. 
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It  will  be  observed  that  the  disability  imposed  upon  foreign 
corporations  by  section  4  of  the  act  under  consideration, 
in  the  enforcement  of  certain  contracts  in  the  courts  of  this 
State,  extends  only  to  foreign  corporations  doing  business 
within  this  State,  and  to  contracts  entered  into  with  agents 
acting,  or  persons  assuming  to  act  as  such,  for  them  in  this 
Stat«.  It  will  be  further  observed  that  it  is  not  made  to  ap- 
pear, either  by  the  complaint  or  by  the  first  paragraph  of  the 
answer,  set  out  as  above,  that  the  Railway  Passengers  Assur- 
ance Company  was  doing  business  in  this  State  at  the  time 
the  notes  and  mortgage  in  judgment  were  executed,  or  that 
the  contract  for  the  loan  of  the  money  which  resulted  in  the 
execution  of  the  notes  and  mortgage  was  made  with  an  agent 
or  agents  of  that  company,  transacting  business  in  this  State ; 
or,  indeed,  that  the  contract  for  the  loan,  and  the  repayment 
of  the  money,  were  made  within,  or  with  reference  to  the  laws 
of,  this  State.  As  the  notes  were  all  made  payable  in  the 
State  of  Connecticut,  and  no  facts  were  averred  indicating 
the  contrary,  the  inference  ought  rather  to  be  that  the  loan 
was  a  Connecticut,  and  not  an  Indiana  contract.  Thompson 
v.  Edwards^  85  Ind.  414;  Story  Conflict  of  Laws,  sections 
279,  280,  287  (a). 

The  first  paragraph  of  the  answer,  therefore,  failed  to  state 
fects  which  would  have  prohibited  the  Railway  Passengers  As- 
surance Company  from  maintaining  an  action  on  the  notes 
and  mortgage,  if  it  had  continued  to  be  the  owner  and  holder 
of  them,  and  was,  consequently,  bad  as  an  answer  in  abate- 
ment as  against  the  appellee.  Walter  A.  Wood,  etc,  Co,  v. 
Caldwell,  54  Ind.  270  (23  Am.  R.  641) ;  Daly  v.  National 
lAfe  Ins.  Co,y  64  Ind.  1. 

The  fifth  paragraph  of  the  answer  averred  that  the  Railway 
Passengers  Assurance  Company  was  a  foreign  insurance  com- 
pany, and  had,  at  the  time  the  notes  and  mortgage  were  exe- 
cuted, failed  to  comply  with  the  act  regulating  foreign  insur- 
ance companies  doing  business  in  this  State,  approved  De- 
cember 21st,  1865.     1  R.  S.  1876,  p.  594. 
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An  argument  is  submitted  in  support  of  the  sufficiency  of 
that  paragraph,  upon  the  theory  that  the  court  below  sus- 
tained a  demurrer  to  it ;  but  the  record  shows  that  a  demurrer 
to  that  paragraph  was  overruled,  and  that  an  issue  was  formed 
upon  it  which  constituted  one  of  the  issues  tried  and  decided 
by  the  court.  Consequently,  this  appeal  presents  no  question 
upon  its  sufficiency  in  this  court. 

Whether,  if  the  facts  pleaded  had  shown  that  the  Railway 
Passengers  Assurance  Company,  at  the  time  it  assigned  the 
notes  and  mortgage  to  the  appellee,  was,  by  reason  of  its  non- 
compliance with  the  act  of  June,  1852,  unable  to  maintain  a 
suit  upon  the  notes  and  mortgage,  in  the  courts  of  this  State, 
such  facts  would  have  constituted  a  good  answer  as  against 
the  appellee,  in  abatement  of  this  action,  is  a  question  we  have 
not  considered,  and  concerning  which  nothing  must  be  Under- 
stood as  having  been  decided. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


No.  9887. 

_-g^  TOMLINSON   ET   AL.  V.  BRICKLAYERS   UnION  No.  1,  OP    In- 

.148    134  DIANA. 

Corporation. —  Wrongful  Conversion  of  Corporate  Property, — Action  by  Stoeh' 
holders. — The  stockholders  of  an  existing  corporation  can  not  maintain 
an  action,  in  their  individual  names,  for  the  alleged  wrongful  conver- 
sion of  the  corporate  money  or  property,  but  the  right  of  action  therefor 
is  in  the  corporation. 

Same. — Forfeiiure  of  Charter.— Strangers, — The  violation  of  the  by-laws  and 
constitution  of  a  corporation,  by  its  officers  and  membera,  will  give  no 
right  of  action  or  legal  cause  of  complaint  to  persons  who  are  not  mem- 
bers of,  but  strangers  to,  such  corporation. 

From  the  Superior  Court  of  Marion  county. 

E.  C.  Buskirk  and  P.  W.  BartJiohmeio,  for  appellants. 

R,  B.  Duncan^  (7.  W.  Smith  and  /.  8.  Duncan,  for  appellee. 
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HoWK.  J. — The  only  qiiostion  presented  for  decision  by 
the  record  of  this  cause  and  the  error  assigned  thereon  is 
this :  Does  the  complaint  of  the  appellants,  the  plaintiffs  be- 
low, state  facts  sulBcient  to  constitute  a  cause  of  action?  In 
their  complaint  the  appellants  alleged,  in  substance,  that  on 
or  about  the  28th  day  of  August,  1867,  they  and  others  formed 
a  voluntary  association,  known  as  and  named  "The  Brick- 
layers Union  of  Indianapolis;"  that  the  objects  of  the  asso- 
ciation were  to  unite  all  practical  bricklayers  so  as  to  secure 
concert  of  action  in  whatever  tended  to  their  interests,  and  to 

r 

afford  pecuniary  aid  to  the  members  thereof,  when  disabled 
from  sickness,  accident  or  misfortune ;  that  immediately  upon 
the  organization  of  the  association  a  code  of  by-laws  and  con- 
stitution were  adopted,  fixing  the  amount  of  dues,  fines  and 
assessments  payable  by  each  member  of  the  association ;  that 
from  1867  to  April,  1879,  some  five  hundred  or  more  mem- 
bers joined  the  association,  among  whom  were  the  appellants, 
and  each  and  all  paid  their  money  in  dues,  fines  and  assess- 
ments, which  money  was  placed  in  one  general  fund,  until,  in 
April,  1879,  the  same  amounted  to  the  sum  of  about  eight 
thousand  dollars,  belonging  to  the  said  members  as  a  joint 
and  general  fund  for  the  benefit  of  each  and  all  of  them ;  that 
after  the  association  had  been  duly  incorporated  the  appel- 
lants and  many  others,  for  whose  benefit  the  appellants  sued, 
to  the  number  of  five  hundred,  made  and  adopted  the  by-laws 
and  constitution  governing  the  association ;  that  since  such 
organization,  and  before,  the  appellants  each  and  all,  and 
about  four  hundred  others  whose  names  could  not  be  given, 
because  they  were  in  books  of  which  the  appellee  had  control, 
contributed  different  amounts,  and  the  same  were  under  the 
control  of  the  association,  in  trust  for  the  appellants  and  the 
other  members  of  the  association,  in  which  they  all  had  a  gen- 
eral interest;  that  the  association  continued  until  abont 
April,  1879,  when  a  few  of  its  members,  twenty  in  number, 
without  the  knowledge,  consent  or  approval,  or  the  legal 
right  so  to  do,  unlawfully,  wrongfully  and  secretly  abandoned 
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and  pretended  to  dissolve  the  said  corporation,  and  pretended 
to  form  a  new  association,  to  be  known  as  "The  Bricklayers 
Union  No.  1,  of  Indiana,"  the  appellee,  and  as  soon  as  the 
pretended  new  organization  was  formed  they  secretly,  unlaw- 
fully and  wrongfully  converted  the  said  fund  of  the  appel- 
lants and  the  other  members  of  the  old  association  to  the  use 
of  the  appellee,  and  the  same  waa  then  in  their  or  its  posses- 
sion ;  and  the  appellee,  although  often  requested,  refused  to 
pay  the  same  to  the  appellants  and  the  other  members  of  the 
old  association,  and  refused  to  allow  the  appellants  and  other 
members  of  the  first  organization  to  participate  in  the  new 
organization,  and  refused  them  all  rights  of  property  therein, 
and  claimed  that  the  appellants  and  those  for  whom  they 
sued  were  not  members  thereof,  and  claimed  the  said  fund  as 
their  own,  and  refused  the  appellants  any  and  all  benefits 
therefrom;  that  at  the  time  of  said  conversion  and  pretended 
dissolution,  and  the  formation  of  the  pretended  new  organi- 
zation, the  appellants  and  many  others,  for  whom  they  sued, 
were  members  in  good  standing  of  the  old  association ;  and 
that  the  defendants  had  also  unlawfully  converted  all  the 
lodge  furniture  and  personal  property,  of  the  value  of  three 
hundred  dollars,  without  right  and  wrongfully,  to  their  own 
use,  and  then  had  possession  thereof. 

The  appellants  further  alleged  that  the  appellee  had  for- 
feited its  charter  and  corporate  rights,  by  refusing  to  allow 
them  to  participate  in  the  new  organization;  and  in  this,  that 
less  than  a  quorum  had  pretended  to  transact  business;  and 
in  this,  that  its  president  had  allowed  money  to  be  drawn 
contrary  to  its  constitution ;  and  in  this,  that  the  recording 
secretary  had  failed  to  keep  a  correct  record  of  the  transac- 
tions of  each  meeting,  and  to  make  a  quarterly  report  of  such 
transactions,  and  to  deliver  to  his  successor  the  books,  records 
and  property  of  the  ?.ppellee;  and  in  this,  that  its  financial 
secretary  had  failed  to  discharge  his  duties  and  been  allowed 
to  continue  in  office;  and  in  this,  that  its  members  were  al- 
lowed to  remain  in  good  standing  without  paying  dues,  etc.; 
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and  in  this,  that  its  treasurer  had  failed  to  discharge  his  du- 
ties ;  and  in  this,  that  its  trustees  had  converted  the  above 
^described  property  of  the  old  association  to  the  exclusive  use 
of  appellee ;  and  in  this,  that  it  had  used  the  money  for  other 
and  different  purposes  than  that  specified  in  its  constitution; 
and  in  dissolving  the  union^  contrary  to  the  terms  of  its  con- 
stitution.    Wherefore,  etc. 

We  are  of  the  opinion  that  the  appellee's  demurrer^  for  the 
want  of  facts,  was  correctly  sustained  to  the  appellants'  com- 
plaint. Conceding  all  the  facts  stated  in  the  complaint  to  be 
true  as  alleged,  they  constitute  no  cause  of  action  in  favor  of 
the  appellants  and  against  the  appellee.  It  will  be  seen  that 
the  wrongful  conversion  of  the  money  and  property  of  the 
first  corporation  is  alleged  to  have  been  committed  by  its 
twenty  seceding  members,  who  were  not  made  parties  to  this 
action.  The  complaint  fails  to  show  the  appellee's  liability 
for  this  wrongful  conversion  to  the  plaintiffs  in  this  action. 
It  is  not  alleged  that  the  old  corporation  was  dissolved  in  any 
legal  manner,  and  it  can  not  be  said,  we  think,  that  the  seces- 
sion of  twenty  members  would  or  ought  to  work  the  disso- 
lution of  a  corporation  having  five  hundred  members.  If  the 
»old  corporation  is  still  a  legal  entity,  and  it  must  be  presumed 
to  be  such,  at  least  until  the  contrary  is  shown,  the  right  of 
action  for  the  wrongful  conversion  of  its  money  and  property 
^ould  be  in  such  old  corporation,  and  not  in  any  of  its  mem- 
bers, however  numerous  they  were;  for  the  money  and  prop- 
«erty  of  a  corporation  belong  to  it,  and  not  to  its  individual 
members.  It  follows,  therefore,  that  the  coraphint  does  not 
-state  a  cause  of  action,  in  favor  of  the  appellants,  for  the 
wrongful  conversion  of  the  money  and  property  described 
therein. 

It  seems  to  us,  also,  that  the  allegations  of  the  complaint 
in  relation  to  the  forfeiture  of  appellee's  charter  do  not  con- 
stitute a  cause  of  action  in  favor  of  the  appellants.  If  it  were 
true  that  the  appellee  and  its  officers  and  members  had  vio- 
lated every  section  of  its  by-laws  and  constitution,  it  is  certain, 
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we  think^  that  such  violations  would  not  give  the  appellants 
any  right  of  action  or  legal  cause  of  complaint  against  the 
appellee ;  for  it  was  not  shown  that  the  appellants  were  mem- 
bers of  the  appellee-corporation. 

We  have  found  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


No.  9303. 

Hunter  et  ux.  v.  Rice. 

Promissory  Note. — Mortgage, — Interest. —  Usury, — Payment. — EeeoupmenL — 
Extension  of  Time. — Pleading. — Departure. — Complaint  to  foreclose  a  mort- 
gage given  in  1856  to  secure  four  notes,  one  of  which  was  for  $2,000; 
and  averring  that  on  settlement  a  balance  was  found  due  on  that  note 
of  $866.25,  for  which  a  note  now  due  was  given,  a  copy  of  which  and  of 
the  mortgage  was  filed  with  the  complaint.  Answer,  that  certain  pay- 
ments had  been  made  at  certain  times  upon  the  notes  described  in  the 
mortgage,  which  payments  were  stated  particularly,  that  the  original 
notes  were  for  purchase-money  of  the  land  mortgaged,  and  that  the  note  in 
suit  ($866.25)  was  for  the  balance  of  the  purchase-money  due  at  itsdate> 
and  included,  as  usurious  interest  paid  on  the  mortgage  indebtedness^ 
the  sum  of  $641.26,  which  it  was  sought  to  recoup.  Reply,  that  for  ex- 
tension  of  time  for  payment  of  said  original  notes  after  their  maturity^ 
the  defendant  agreed  to  pay  interest  at  10  per  cent,  per  annum ;  that  the 
payments  specified  in  the  answer  were  made  under  that  agreement,  and 
were  first  applied  to  the  interest  due  on  the  several  notes  at  the  date  of 
such  payments,  at  the  rate  so  agreed  on,  whereby  there  was  at  the  date 
of  the  note  in  suit  the  sum  named  in  it. 

Heldf  that  the  reply  was  not  a  departure,  and  was  good  on  demurrer. 

From  the  Ripley  Circuit  Court. 

G.  Durbin,  E,  P.  Ferris,  W.  W,  Spencer  and  /.  8.  Ferris^ 
for  appellants. 

PT.  D.  Willson  and  0,  H,  Willson,  for  appellee. 

Morris,  C. — The  appellee  filed  his  complaint  against  the 
appellants,  alleging  that,  on  the  15th  day  of  January,  1856, 
they  executed  to  him  a  mortgage  on  certain   real   estate  ia 


NOVEMBER  TERM,  1882,  313 


Hunter  ei  ax,  v.  Kicc. 


Ripley  county,  a  copy  of  which  is  attached  to  the  complaint, 
to  secure  the  payment  of  a  debt  therein  deseribed;  that,  on 
the  15th  day  of  April,  1878,  there  was  found  due,  upon  set- 
tlement between  the  parties,  to  the  plaintiff  the  sum  of  $866.- 
25  on  the  note  for  $2,000  described  in  said  mortgage ;  that 
the  plaintiff  surrendered  to  said  defendants  said  note  for  $2,- 
000,  and  the  said  George  W.  Hunter  then  executed  to  the 
plaintiff  his  note  for  said  sum  of  $866.25,  a  copy  of  which 
note  is  also  filed  with  the  complaint.  It  is  also  alleged  that 
there  was,  through  the  mutual  mistake  of  the  parties,  a  mis- 
take in  the  description  of  the  mortgaged  premises.  The 
prayer  is  that  the  plaintiff  may  have  judgment  for  $1,200,  the 
amount  alleged  to  be  due  thereon ;  that  the  alleged  mistake 
in  said  mortgage  may  be  corrected  and  the  same  foreclosed  as. 
reformed. 

The  appellants  answered  the  comj>laint  in  four  paragraphs^ 
all  of  which,  except  the  fourth,  were  subsequently  withdrawn. 
The  fourth  parat^raph  states,  that,  on  the  15th  day  of  Jan- 
uary, 1866,  tlie  appellants  executed  to  the  plaintiff  said  mort- 
gage ;  that,  after  the  execution  of  said  note  and  mortgage, 
George  \V.  Hunter  made  the  following  payments  thereon,  to 
wit :  On  account  of  the  indebtedness  evidenced  by  said  $2,- 
000  note  he  paid,  on  the  17th  day  of  January,  1867,  $815; 
on  April  2d,  1867,  $821.95;  on  January  loth,  1868,  $46.70; 
on  January  15th,  1869,  $59.37  ;  on  the  15th  day  of  January, 
1870,  $59.37;  on  the  15th  day  of  January,  1871,  $59.37;  on 
the  15th  day  of  January,  1872,  $59.37;  on  the  15th  day  of 
January,  1873,  $59.37;  on  the  15th  day  of  January,  1874, 
$59.37;  on  the  15th  day  of  January,  1875,  $59.37;  on  the 
16th  day  of  January,  1876,  $59.37 ;  on  the  15th  day  of  Jan- 
uary, 1877,  $59.37 ;  leaving  due  upon  said  note  in  April, 
1878,  the  date  of  the  note  sued  upon,  the  sum  of  $285.81 ; 
that,  upon  the  indebtedness  evidenced  by  the  note  due  at  one 
year,  and  calling  for  $666.66,  as  described  in  said  mortgage, 
he  paid,  on  the  15th  day  of  January,  1867,  $66.66;  on  the  2d 
day  of  April,  1867,  he  paid  the  sum  of  $678.05;  that,  on  the 
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amount  of  the  indebtedness  evidenced  by  said  note  for  $666.- 
66,  due  at  two  years  from  date,  he  made  the  following  pay- 
ments: January  15th,  1868,  ?1 33.33;  January  15th,  1869, 
$66.66;  January  15th,  1870,  §66.66 ;  January  15th,  1871, 
$66.66;  January  15th,  1872,  $66.66;  January  15th,  1873, 
$66.66;  January  15th,  1874,  $66.66;  January  15th,  1875, 
$66.66;  January  15th,  1876,  $66.66;  January  16th,  1877, 
$66.66;  same  date,  $128.66. 

That,  on  account  of  the  indebtedness  evidenced  by  said  note 
for  $666.66,  due  at  three  years  from  the  date  thereof,  the  de- 
fendant made  the  following  payments  to  the  plaintiff:  On  the 
16th  day  of  January,  1869,  $200;  on  the  15th  day  of  Jan- 
uary, 1870,  $66.66;  on  the  15th  day  of  January,  1871,  $66.- 
66;  on  the  15th  day  of  January,  1872,  $66.66;  on  the  15th 
day  of  January,  1873,  $66.66 ;  on  the  15th  day  of  January, 
1874,  $66.66;  on  the  15th  day  of  January,  1875,  $66.66;  on 
the  25th  day  of  January,  1875,  $300;  on  the  25th  day  of 
January,  1876,  $213. 

There  were  four  notes  secured  by  the  mortgage,  which,  in 
the  aggregate,  amounted  to  $4,000.  It  is  averred  in  the  an- 
swer that  these  notes  were  given  for  purchase-money  due  on 
the  land  described  in  the  mortgage,  and  that  the  note  in  suit 
was  given  for  the  balance  of  the  purchase-money  due  at  its 
date ;  that,  of  the  amount  represented  by  the  note  sued  on, 
there  is  included,  as  usurious  interest,  paid  by  George  W. 
Hunter  to  the  plaintiff  on  account  of  said  mortgage  indebted- 
ness, the  Slim  of  $641.26,  and  the  defendants  offer  to  recoup 
the  same  from  the  amount  of  the  note  in  suit. 

The  appellee  replied  to  this  paragraph  by  a  general  denial. 
He  also  replied  specially,  that  at  the  maturity  of  each  of  the 
notes  described  in  said  mortgage  it  was  agreed  by  the  parties 
that,  in  consideration  that  the  appellee  would  indulge  said 
George  W.  Hunter  in  the  payment  of  the  same,  he  would  pay 
the  appellee  interest  on  said  several  notes  at  the  rate  of  ten 
percent,  per  annum  after  the  date  of  their  maturity;  that, 
pursuant  to  said  agreement,  the  appellee  did  indulge  and  give 
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time  to  said  George  W.  Hunter  on  said  notes  until  the  date 
of  the  note  in  suit;  that  the  payments  set  out  in  said  counter- 
claim were  made  in  pursuance  of  said  agreement,  and  that  so 
much  of  said  payments  as  was  necessary  to  pay  the  interest 
then  due  on  said  notes  was  to  be  and  was  applied  to  the  pay- 
ment of  the  interest  due  on  said  notes  at  the  rates  specified 
therein  from  their  date  until  due^  and  at  the  rate  of  ten  per 
cent,  per  annum  after  maturity^  and  that  the  balance  only  was 
ix>  be  applied  on  the  principal  of  said  notes ;  that,  at 'the  date 
of  the  note  in  suit,  the  appellee  and  appellants  had  a  settle- 
ment, and  interest  was  computed  on  the  notes  set  out  in  said 
mortgage  at  the  rate  specified  therein  until  each  matured,  and 
at  the  rate  often  per  cent,  thereafter ;  that  all  payments  made 
ou  said  indebtedness  were  applied  to  the  interest  due  at  the. 
date  of  such  payments,  and  there  was  found  due  the  appellee 
on  said  indebtedness  the  sum  of  $866.25,  for  which  said  note 
sued  on  was  voluntarily  given. 

The  appellants  demurred  to  the  special  reply.  The  de- 
murrer was  overruled.  The  cause  was  submitted  to  the  court 
for  trial.  The  court  found  for  the  appellee  and  rendered 
judgment  in  his  favor.  The  overruling  of  the  demurrer  to 
the  special  paragraph  of  the  appellee^s  reply  is  the  only  error 
assigned. 

The  appellants,  in  their  brief,  after  stating  in  a  general  way 
the  substance  of  the  answer  and  the  reply,  say :  "It  will  be 
remembered  that  the  complaint  states  that  the  note  sued  on 
was  given  for  the  balance  of  the  $2,000  note  mentioned  in  the 
mortgage.  In  the  reply  the  appellee  undertakes  to  show  that 
the  note  in  suit  was  given  in  settlement  of  all  the  notes  de- 
scribed in  the  mortgage.  That  averment  will  not  do.  It  is 
a  departure  from  the  facts  pleaded  in  the  complaint,  and  an 
4idmission  that  the  complaint  is  not  true." 

The  answer  itself  alleges  that  all  the  notes  mentioned  in  the 
mortgage  were  given  for  the  purchase-money  of  the  land 
mortgaged,  and  that  "the  note  in  suit  was  given  for  the  bal- 
ance of  purchase-money  remaining  unpaid  at  the  date  thereof'' 
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The  portion  of  the  reply  objected  to  is  but  an  admission  of 
what  is  alleged  in  the  answer.  It  admits  that  the  note  in  suit 
was  given  for  the  balance  due,  at  its  date,  on  the  notes  given 
for  the  purchase-money  of  the  land  mortgaged,  and  this  the 
answer  affirms.  This  admission  in  the  reply  does  not  consti- 
tute such  a  departure  as  should  preclude  the  appellee  from, 
recovering  upon  the  note  in  suit. 

The  allegation  in  the  complaint,  that  the  note  sued  on  was 
given  for  the  balance  due  on  the  note  for  $2,000  mentioned 
in  the  complaint,  was  material  only  for  the  purpose  of  show- 
ing that  the  note  in  suit  was  given  for  the  balance  of  the  debt 
secured  by  the  mortgage.  If  given  for  that  debt,  it  was  al- 
together immaterial  whether  it  was  given  for  the  balance  due 
on  the  note  for  $2,000,  or  for  the  balance  due  on  all  the  notes 
secured  by  the  mortgage.  The  reply  affirmed  that  the  note 
sued  on  was  given  for  the  balance  of  the  debt  secured  by  the 
mortgage.  It  therefore  supported  the  allegation  in  the  com- 
plaint so  far'as  it  was  material,  and  only  varied  from  it  in  so 
far  as  it  was  immaterial.  The  purpose  of  the  averment  in 
the  complaint  was  to  show  that  the  note  in  controversy  waa 
given  for  a  portion  of  the  original  debt  secured  by  the 
mortgage,  and  that  the  mortgage,  therefore,  stands  as  security^ 
for  it.  The,  reply  also  shows  this,  and  therefore  supports  the 
complaint.  It  only  varies  from  the  complaint  by  stating  that 
the  note  was  given  for  the  balance  due  on  all  the  original 
notes  mentioned  in  the  mortgage,  and  not  for  the  balance  due 
on  one  of  them  as  mentioned  in  thfe  complaint.  The  vari- 
ance, as  before  remarked,  is  immaterial. 

The  appellant  further  insists  that  the  answer  avers  that  the 
note  sued  on  contains  $641.26  of  usurious  interest,  paid  by 
Hunter  to  the  appellee  on  account  of  the  indebtedness  se- 
cured by  the  mortgage ;  that  the  reply  does  not  deny  this 
averment,  and  is  therefore  bad.  The  answer  sets  out  specifi- 
cally all  the  payments  made  on  the  several  notes  described  in 
the  mortgage.  If  there  was  any  usurious  interest  included 
in  the  note  in  suit,  which  had  been  paid  by  Hunter  to  the  ap- 
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pellee  on  account  of  the  mortgage  debt,  as  stated  in  the  an- 
swer, it  must  have  been  a  part  of  the  payments  specified  in  the 
aiiswer.  The  statement  that  the  note  in  controversy  con- 
tained usurious  interest  must  be  regarded  as  a  mere  conclusion 
drawn  from  the  facts  alleged  in  the  answer,  and  riot  as  an  in- 
dependent averment.  The  reply,  without  directly  denying 
this  conclusion,  shows  that  the  sums  paid  had  been  applied 
in  discharge  of  interest,  as  agreed  upon  by  the  parties,  at  the 
rate  of  ten  per  cent,  on  the  principal  of  said  notes,  and  that 
the  balance  due  on  all  of  the  original  notes,  on  the  15th  of 
April,  1878,  amounted  to  $866.25,  and  that  the  note  in  suit 
was  given  for  the  sum  thus  due. 

Counting  interest  on  the  note  for  ?2,000  at  ten  per  cent, 
per  annum  until  April  15th,  1878,  and  on  the  other  notes, 
from  date  until  they  respectively  became  due,  at  six  per  cent., 
and  at  ten  per  cent,  from  maturity  until  the  new  note  was  made, 
it  will  be  found  that  the  balance  due  the  appellee,  after  cred- 
iting all  the  payments  alleged  to  have  been  made  on  account 
of  the  mortgage  indebtedness,  was  about  the  amount  of  the 
new  note.  Under  the  acts  of  1865  and  1867,  which  were  in 
force  during  these  transactions,  no  part  of  the  interest  paid 
was  usurious,  nor  could  any  part  of  it  be  recovered  back  by 
counter-claim  or  otherwise.  We  think  the  court  did  not  err 
in  overruling  the  demurrer  to  the  reply. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  appellants'  costs. 


No.  10,215. 
Bowen  v.  Striker  et  al. 

Statute  op  Limitation's. — [mydid  Tax  Sde. — Enforcement  of  Lien. — The 
limitation  upon  a  suit  by  a  purchaser  of  lands  for  taxes  to  enforce  a 
lien  authorized  by  sections  229,  2o6  and  257  of  the  tax  law  of  1872,  was 
fifteen  years. 

From  the  Carroll  Circuit  Court. 
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< 

Black,  C. — The  appellant,  who  was  the  plaintiff,  in  hi» 
complaint  filed  on  the  14th  of  January,  1881,  alleged  the  pur- 
chase by  him  for  a  sum  stated,  in  1867,  of  certain  real  estate 
in  Carroll  county,  Indiana,  at  a  tax  sale  for  taxes  of  1865  and 
1866 ;  also,  the  purchase  by  him  in  1871,  for  a  sum  stated,  of 
a  certain  portion  of  the  same  real  estate  at  a  tax  sale  for  the 
taxes  of  1869  and  1870;  the  real  estate  so  purchased  at  said 
sales  being  owned  in  fee  simple  by  the  appellee  Peter  Striker^ 
and  assessed  in  his  name.  It  was  alleged  that  certificates  of 
purchase  were  delivered  by  the  county  treasurer  to  the  ap- 
pellant at  the  times  of  said  sales ;  that  the  appellant  remained 
the  legal  owner  of  said  certificates  until  November  6th,  1879^ 
when  he  demanded  and  received  of  the  county  auditor  tax 
deeds,  which  had  been  duly  recorded ;  that  the  amount  of  taxes 
paid  by  the  appellant,  as  aforesaid,  with  interest  at  twenty-five 
per  cent,  per  annum,  was  a  sum  stated.  It  was  averred  that  the 
other  appellees  chiimed  interests  in  said  real  estate,  the  nature 
of  which  was  unknown  to  the  appellant;  that  said  sums  of 
money  by  appellant  paid  for  taxes  on  said  lands,  as  aforesaid, 
or  any  part  thereof,  had  never  been  repaid  to  him  by  said 
Striker  or  by  either  of  the  other  dt^fendants,  or  by  any  other 
person  on  behalf  of  said  Striker  or  either  of  the  other  defend- 
ants;'that  said  lands  had  never  been  rcdeemed^by  the  defend- 
ants or  either  of  them,  or  by  any  other  person  in  their  behalf; 
and  the  plaintiff  averred  that  he  was  the  owner  inYee  simple 
of  said  real  estate,  and  he  asked  that  all  the  defencfents  be 
ruled  to  answer;  that  an  accounting  be  had  by  the  co^irt,  in 
order  that  the  rights  of  the  plaintiff  and  the  defendants  iWjght 
all  be  properly  adjusted;  that  the  court  find  the  amount  of 
the  principal  and  interest  due  the  plaintiff  on  account  of  sa?<i 
purchase  at  tax  sale ;  that  in  case  the  same  be  not  paid  or  ten-\ 
dered  to  the  plaintiff,  a  commissioner  be  appointed  to  convey 
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the  title  in  fee  simple  of  said  real  estate  to  the  plaintiff;  that 
his  title  be  forever  quieted ;  and  that  he  have  all  proper  relief. 

The  appellee  Peter  Striker  answered  disclaiming  any  in- 
terest or  title  in  said  real  estate  since  said  purchase  at  tax  sale. 
Three  of  the  other  defendants  answered  by  guardian  ad  litem, 
and  the  two  remaining  defendants  answered  separately.  All 
the  answers  except  that  of  the  defendant  Striker  contained  gen- 
eral denials.  Each  contained  also  a  special  paragraph,  a  de- 
murrer to  which  was  overruled.  These  special  paragraphs  of 
answer  were  alike,  and  each  alleged  that  the  cause  of  action 
stated  in  the  complaint  "did  not  accrue,  nor  was  said  actioo 
brought  or  commenced,  within  five  years  next  after  said  sales  or 
eitherof  them,  nor  within  five  years  next  after  the  taking  effect 
and  going  into  force  of  an  act  lo  provide  for  a  uniform  assess- 
ment of  property,  and  for  the  collection  of  taxes  thereon,  en- 
acted  by  the  General  Assembly  of  the  State  of  Indiana,  and 
approved  December  21st,  1872,  by  which  act  the  following 
statute  of  limitation  was,  on  the  21st  day  of  December,  1872, 
and  from  thence  hitherto  hath  been  and  still  is,  in  force  in  the 
State  of  Indiana,  to  wit:  '  No  action  for  the  recovery  of  real 
property  sold  for  the  non-payment  of  taxes  shall  He,  unless 
the  same  be  brought  within  five  years  after  the  date  of  the 
sale  thereof  for  taxes  as  aforesaid  (anything  in  the  statutes  of 
limitation  to  the  contrary  notwithstanding).'" 

There  was  a  rule  to  reply,  and  at  a  subsequent  term  the 
cause  was  submitted  to  the  court  for  trial,  no  reply  having 
been  filed.  The  case  is  therefore  to  be  treated  as  if  replies  in 
denial  had  been  filed.  The  court  found  for  the  defendants, 
and  rendered  judgment  accordingly. 

Appellant  has  assigned  as  errors  the  overruling  of  his  de- 
murrers to  said  paragraphs  of  answer. 

It  was  held  in  Farrar  v.  Clark,  85  Ind.  449,  that  section  250 
of  said  act  of  1872,  pleaded  in  said  answers,  should  be  strictly 
construed,  and  that  it  was  not  applicable  to  an  action  to  quiet 
title  to  real  estate. 
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We  have  not  taken  space  to  set  out  the  complaint  in  full. 
It  clearly  failed  to  show  compliance  with  all  the  requirements 
to  confer  title  upon  the  appellant  through  sale  and  convey- 
ance for  taxes,  and  so  far  as  it  sought  to  quiet  his  title  it  was, 
therefore,  insufficient.  Gavin  v.  Shumany  23  Ind.  32 ;  Ellis 
V.  Kenyon,  25  Ind.  134;  Steeple  v.  Downing,  60  Ind.  478. 

It  was  sufficient,  however,  for  the  enforcement  of  a  lien 
upon  the  land,  as  provided  by  sections  229,  256  and  257  of 
said  act  of  1872.  Flinn  v.  Parsons,  60  Ind.  573;  Cooper  v. 
Jackson,  71  Ind.  244 ;  Parker  v.  Goddard,  81  Ind.  294  It  has 
been  held  in  Brown  v.  Fodder,  81  Ind.  491,  that  in  respect  to 
the  right  of  a  purchaser  of  land  at  a  tax  sale,  whose  title  is 
invalid,  to  obtain  the  enforcement  of  a  lien  upon  the  land 
under  sections  256  and  257  of  said  act  of  1872,  the  limitation 
is  not  five  years,  the  period  provided  in  section  250  of  said  act, 
pleaded  in  the  answers  now  under  discussion,  but  is  fifteen 
years,  under  the  general  statute  of  limitations.  Adhering  to 
that  decision,  we  must  hold  that  the  court  erred  in  overruling 
the  demurrers  to  said  special  paragraphs  of  answer.  Therefore 
the  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
and  that  the  cause  be  remanded,  with  instructions  to  proceed 
in  accordance  with  said  opinion. 


No.  9854. 

psTwol  The  State,  ex  rel.  Daniels,  v.  Bieler. 

150    464  ' 

153  SS  Office. — Quo  Warranto. — Information  by  One  Claiming  by  Eledum. — EUgibil- 

■^^  ity, — An  information  to  oust  one  from  an  office,  prosecuted  on  the  rela- 

tion of  one  who  claims  the  office  by  election,  is  bad  if  it  do  not  show 
that  the  relator  is  eligible. 

From  the  Marion  Circuit  Court. 
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J.  Buchanan  and  G.  B.  Manlove,  for  appellant. 
R,  0.  Hawkins  and  P.  Norton,  for  appellee. 

Best,  C. — The  State,  on  the  relation  of  Milton  H.  Daniels, 
filed  an  information  in  the  nature  of  a  qao  warranto^to  oust 
the  appellee  from  the  oflBce  of  recorder  of  Marion  county,  on 
the  ground  that  the  relator  had  been  duly  elected  and  was  en- 
titled to  the  ofiBce.  A  demurrer,  for  the  want  of  (sLcts^  was  sus- 
tained to  the  information,  and  this  ruling  is  assigned  as  error. 

The  statute  which  authorizes  the  proceeding  provides  that 
**The  information  shall  consist  of  a  plain  statement  of  the  facts 
which  constitute  the  grounds  of  the  proceeding,"  and  that  if 
the  information  is  filed  by  any  person  other  than  the  prose- 
outing  attorney,  "he  shall  show  his  inttu^est  in  the  matter.^' 
Sections  751  and  752,  2  R.  S.  1876,  pp.  299,  300. 

Under  these  provisions  of  the  statute,  this  court  held  in  the 
case  of  Reynolds  v.  Staie^  ex  rd,,  61  Ind.  392,  that  an  informa- 
tion by  any  person  other  than  the  prosecuting  attorney,  which 
failed  to  allege  the  eligibility  of  such  person  to  the  office,  was 
insufficient  upon  demurrer.  The  information  in  this  case  does 
not  aver  that  the  relator  was  eligible,  nor  does  it  aver  any 
&cts  to  show  his  eligibility.  It  avers,  it  is  true,  that  he  "has 
e  personal  interest  in  the  action ; "  but  this  is  a  mere  conclu- 
fiion  from  facts  not  stated,  and  is  not  sufficient  to  show  him 
eligible  to  the  office.  Some  other  questions  have  been  ear- 
nestly discussed,  but  as  the  judgment  must  be  affirmed  for  the 
reasons  already  given,  an  examination  of  them  would  be  en- 
tirely useless. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  affirmed,  at  the  relator's  costs. 
Vol.  87.— 21 
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No.  10,044. 

The  Louisville,  New  Albany  and  Chicago  Railwatt 

Company  v.  Spenn. 

Negligence. — BaUroad, — Injury  by  Fires  Spreading. — Pleading. — In  a  suit- 
against  a  railroad  company  for  injury  by  the  spread  of  fire  to  adjoining^ 
premises, «  complaint  is  bad  which  does  not  charge  negligence  in  per- 
mitting the  fire  so  to  spread.    Woods,  C.  J.,  dissents. 

From  the  Carroll  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers^  for  appellant. 
J,  A.  Batson  and  Z).  Turpie,  for  appellee. 

Niblack,  J. — This  was  an  action  commenced  by  Henry 
Spenn  against  the  Louisville,  New  Albany  and  Chicago  Rail- 
way Company,  in  the  Whit«  Circuit  Court,  for  damages  for 
the  destruction  of  certain  property  by  fire,  and  taken  on  a 
change  of  venue  to  the  Carroll  Circuit  Court. 

The  complaint  was  in  two  paragraphs,  and  demurrers  were 
severally  overruled  to  both  paragraphs.  Verdict  and  judg- 
ment for  the  plaintiff. 

The  first  paragraph  of  the  complaint  charged  that,  on  the- 
12th  day  of  August,  1881,  the  plaintiff  was  the  owner  of  a 
certain  tract  of  land  in  the  county  of  White,  near  the  track 
of  the  railway  company ;  that,  on  that  day,  the  railway  com- 
pany so  negligently  conducted  the  running  of  one  of  its  en- 
gines on  its  track  as  to  set  fire  to  certain  grass,  weeds  and 
other  combustible  material,  which  had  been  permitted  to  ac- 
cumulate upon  its,  the  company^s,  right  of  way,  near  the 
plaintiff's  land;  that  the  fire  thus  kindled  communicated  to 
the  plaintiff's  land,  and  burned  up  and  destroyed  the  plain- 
tiff's fence  and  other  property  situated  thereon,  to  the  plain- 
tiff's damage. 

In  all  that  is  material  to  its  sufficiency  at  the  present  hear- 
ing, the  averments  of  the  second  paragraph  were  substantially 
the  same  as  those  of  the  first  paragraph,  a  ])artial  synopsis  of 
which  is  given  as  above.     Error  is  so  assigned  as  to  raise  the 
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question  of  the  sufficiency  of  both  paragraphs  of  the  com- 
plaint upon  demurrer.  Both  paragraphs  failed  to  charge  that 
the  fire,  started  on  the  defendant's  right  of  way,  was  negli- 
gently permitted  to  escape  on  to  the  plaintiff's  land^  and  it  is 
contended  in  argument  here,  that  for  that  reason  the  demur- 
rers ought  to  have  been  sustained  t6  both  paragraphs. 

Tested  by  some  of  the  more  recent  decisions  of  this  court 
involving  the  precise  question  thus  presented,  both  paragraphs 
of  the  complaint  were  fatally  defective.  The  complaint  in 
this  case  was  essentially  similar  to  the  one  before  us  in  the  case 
of  Louisville,  eto.,  R.  W.  Co.  v.  Ehlert,  post,  p.  339,  and  for  the 
reasons  given  in  the  opinion  in  that  case  the  judgment  below 
will  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Woods,  C.  J.,  dissents. 

Petition  for  a  rehearing  overruled. 


No.  9866. 

Tyler  ft  al.  t;.  The  Old  Post  Building  Association. 

Building  Association. — Bond  of  Secretary. — Dues  and  AssesimienU. — Corpo' 
rations.— The  by-laws  of  a  building  association  required  dues  and  assess- 
ments to  be  paid  to  the  secretary  at  weekly  meetings,  and  also  required 
that  officer  to  give  bond  for  the  faithful  performance  of  his  duties. 

J^eldf  that  the  bond  covered  all  money  received  by  him  in  his  official  char- 
acter, whether  paid  at  the  times  required  or  not. 

From  the  Knox  Circuit  Court. 

F.  W.  Viehe  and  R.  G.  Evans,  for  app'^llants. 

H.  S.  Cauthorn,  J.  M.  Boyle  and  0.  H,  Cobb,  for  appellee. 

Elliott,  J. — The  controlling  questions  in  this  case  are 
presented  by  the  special  finding.  We  extract  from  the  find- 
ing the  material  facts  as  follows :  The  appt^llee  is  a  corpora- 
tion organized  under  the  act  concerning  building  and  loan 
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fund  associations.  The  articles  of  association  state  the  object 
of  forming  the  corporation  to  be  "to  enable  its  members  to 
accumulate)  by  weekly  and  monthly  contributions  or  assess^ 
ments  the  necessary  funds  for  acquiring  homes  or  establish- 
ing themselves  in  business."  The  by-laws  adopted  express 
the  same  purpose,  and  make  provision  for  conducting  the  cor- 
porate affairs,  providing,  among  other  things,  that  the  secre- 
tary shall  keep  accurate  accounts,  receive  all  moneys  paid  to 
the  association,  pay  them  over  to  the  treasurer,  and  that  for 
the  faithful  performance  of  his  duties  he  shall  execute  a  bond 
in  the  penalty  of  one  thousand  dollars.  It  is  further  pro- 
vided in  the  by-laws  that  the  members  shall  pay  a  designated 
initiation  fee,  and  weekly  dues  or  assessments ;  that  these  shall 
be  paid  at  the  weekly  meetings,  or  in  advance.  The  appel- 
lants were  members  of  the  association,  and  in  January,  1880, 
Charles  W.  Eastham  was  elected  secretary,  and  executed 
bond  for  the  performance  of  the  duties  of  that  office  with 
Wilson  M.  Tyler  and  Thomas  Eastham  as  sureties.  No 
order  was  ever  passed  by  the  board  of  directors  fixing  the  rate 
of  assessment  or  making  calls,  but  payments  were  made  by  the 
members,  on  account  of  their  stockp  in  the  following  manner: 
On  each  Wednesday  evening  the  members  met  at  the  office 
of  the  secretary,  paid  their  weekly  assessments  to  the  secretary, 
and  received  credit  on  their  pass-books.  A  book  was  also 
kept  by  the  secretary,  on  which  the  entries  of  receipts  were 
made;  that  the  money  thus  paid  to  Eastham  amounted  to 
$4,035.46,  which  was  by  him  duly  paid  to  the  treasurer.  In 
addition  to  the  money  so  received  he  received,  as  such  secre- 
tary, and  while  in  office,  divers  sums  of  money  amounting  in 
the  aggregate  to  $1,464.49.  These  sums  were  paid  by  mem- 
bers of  the  association  on  account  of  their  stock,  at  the  weekly 
rate  prescribed  in  the  by-laws,  but  were  not  paid  at  the 
weekly  meetings.  These  payments  were  properly  entered 
upon  the  pass-books  of  the  members,  and  upon  the  books  of 
the  association.  The  secretary,  Eastham,  did  not  pay  over  the 
sum  thus  collected,  but  converted  it  to  his  own  use. 
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The  contention  of  the  appellants  is,  that  the  finding  shows 
that  the  money  not  accounted  for  was  not  received  by  the 
principal  in  the  bond  in  the  capacity  of  secretary  of  the  cor- 
poration, and  that  there  is  consequently  no  liability  on  the 
bond.  In  our  opinion  the  money  received  by  the  principal 
was  paid  to  and  accepted  by  him  as  the  money  of  the  corpo- 
ration. It  is  quite  plain  that  the  purpose  of  those  who  paid 
it  was  to  put  it  into  the  corporate  funds,  and  it  is  equally 
plain  that  Ekistham  secured  it  by  virtue  of  his  position  as 
secretary.  The  object  of  the  corporation  to  secure  money, 
and  accumulate  it  in  sums  suiBcient  to  give  its  members  sub- 
stantial assistance,  is  shown  in  the  articles  of  association  and 
by-laws,  and  it  is  also  shown  that  all  money  paid  by  mem- 
bers was  required  to  be  by  them  paid  directly  to  the  secre- 
tary, and  that  the  money  went  into  the  hands  of  Eastham 
under  the  provisions  of  those  instruments,  and  for  corporate 
purposes.  But  for  his  position  as  a  corporate  officer  the 
money  would  not  have  gone  into  his  hands.  Where  a  corporate 
officer  receives  money  for  the  corporation  and  by  virtue  of  his 
official  position,  he  must  account  for  it  to  the  corporation. 

We  do  not  think  that  the  fact  that  the  money  was  paid  at 
other  times  than  weekly  corporate  meetings  entitles  the  ap- 
pellants to  avoid  liability  on  the  bond.  As  we  have  seen,  the 
money  was  received  by  Eastham  as  the  money  of  the  corpo- 
ration,  and  under  color  of  his  position  of  secretary,  if,  indeed^ 
not  in  strict  right  as  secretary,  and  his  sureties  are  liable,  al- 
though there  may  have  been  sonio  irregularity  as  to  the  time 
when  it  was  received.  The  general  authority  to  receive  as- 
sessments from  the  members  was  conferred  upon  him,  and  the 
fact  that  he  received  it  at  a  different  time  than  a  weekly  corpo- 
rate meeting,  or  the  feet  that  the  proceedings  were  not  regular 
in  form,  does  not  deprive  the  corporation  of  the  right  to  call 
him  to  account,  nor  does  it  take  his  act  in  receiving  it  and 
making  entries  upon  the  corporate  books  and  the  pass-books  of 
the  members  out  of  the  general  scope  of  his  duties  as  secretary* 
The  bond  covers  the  general  duties  assumed  bv  him,  and  is  not 


326  SUPREME  COURT  OP  INDIANA, 

Johnson  v.  Lyncli. 

confined  to  acts  done  at  a  particular  time  or  particular  place^ 
or  in  strict  conformity  with  the  charter  or  by-laws. 

Where  an  oflScer  or  an  agent  executes  a  bond  conditioned 
in  general  terms  for  the  faithful  performance  of  his  duties,  it 
extends  to  and  covers  all  acts  done  within  the  general  scope 
and  authority  of  the  officer  or  agent.  It  was  upon  this  prin- 
ciple that  it  was  held  in  Widener  v.  State,  ex  reL,  45  Ind.  244, 
that  a  justice  of  the  peace  who  receives  a  note  for  collection, 
and  collects  it  without  suit,  is  liable  upon  his  bond  for  the 
failure  to  pay  over  the  money  so  collected.  Upon  the  same 
theory  proceed  those  cases  which  hold  that  a  bank  cashier  and 
his  sureties  are  liable  upon  the  bond  for  fiiiling  to  pay  over 
money  received  for  deposit  upon  the  street,  or  at  some  other 
place  than  the  bank.  Pendleton  v.  Bank,  1  T.B.Monroe  (Ky.) 
171 ;  Melville  v.  Doidge,  6  Man.  G.  &  S.  450 ;  Rochester  GUy 
Bardc  v.  Elwood,  21  N.  Y.  88 ;  German  Am,  Bank  v.  Autkj  87 
Pa.  St.  419 ;  8.  C,  30  Am.  R.  374 ;  Watertown  F.  Ins.  Go.  v. 
SimmonSy  41  Am.  R.  196. 

.Judgment  affirmed. 

Petition  for  a  rehearing  overruled. 


No.  10j248. 

Johnson  v.  Lynch. 

pRiKfnPE. — Summons. — Return  Day. — Practice. — In  a  praecipe  for  afiummonft 
in  term,  the  direction,  "  The  clerk  will  issue  process  to  the  sheriff  of  Jas- 
per county,  Indiana,  and  fix  in  the  summons  Thursday,  April  6th,  1882, 
the  same  being  the  sixteenth  judicial  day  of  the  Jasper  Circuit  Court,'' 
was  sufficient  to  fix  the  day  during  the  term  on  which  the  defendant 
should  apoear  and  to  support  a  summons  in  which  it  was  so  stated.  Sec- 
tion 516,  a.  S.  1881. 

Same. — Endorsement  upon  Complaint. — In  such  case,  if  the  endorsement  upon 
the  complaint  be  sufficiently  specific  to  inform  the  clerk  of  the  day  upon 
which  the  defendant  is  required  to  appear,  the  provisions  of  the  statute 
will  be  complied  with. 

From  th€  Jasper  Circuit  Court. 
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It.  8.  Dtciggins,  Z.  Dwiggins  and  W,  B.  Austiriy  for  appellant. 
8,  P.  Thompson,  for  appellee. 

ZoLLABSy  J. — This  action  was  commenced  during  a  term 
<of  the  court  below,  by  appellee  against  appellant,  upon  a  prom- 
issory note.  At  the  time  of  filing  the  complaint  the  following 
endorsement  was  made  upon  it :  **  No.  2245.  In  the  Jasper 
Circuit  Court,  March  term,  1 882.  Marion  A.  Lynch  vs.  James 
£.  Johnson.  Complaint  on  note.  Demand,  $200.  The  clerk 
will  issue  process  to  the  sheriff  of  Jasper  county,  Indiana,  and 
£z  in  the  summons  Thursday,  April  6th,  1882,  the  same  being 
the  16th  judicial  day  of  the  Jasper  Circuit  Court. 

"  Thompson  &  Bro.,  Att'ys  for  pPff.'^ 

Upon  this  endorsement,  the  clerk  was  directed  by  the  court 
to  issue  a  summons,  returnable  on  the  6th  day  of  April,  1882^ 
the  same  being  the  1 6th  judicial  day  of  the  term.  A  summons 
was  accordingly  issued  by  the  clerk  and  properly  and  in  due 
time  served  upon  appellant.  On  the  7th  day  of  April,  appel- 
lant, by  counsel,  made  a  special  appearance  and  moved  to  set 
aside  the  summons,  and  the  service  of  the  same,  because  of  the 
insufficiency  of  the  endorsement  upon  the  complaint.  Before 
this  motion  was  decided,  appellee  was  permitted  by  the  court 
to  amend  the  endorsement  by  adding,  after  the  word  court  the 
words  "  as  the  time  for  the  trial  of  this  cause."  To  this  amend- 
ment appellant  objected  and  excepted.  His  motion  to  set 
iiside  the  summons  and  service  was  then  overruled,  and  he 
excepted.  There  being  no  further  appearance,  a  de&ult  waa 
taken  and  judgment  rendered  against  appellant. 

There  is  a  proviso  in  the  statute  that,  when  filing  a  com- 
plaint, either  during  or  preceding  a  term  of  court,  the  plaintiff 
may  fix  the  day  during  the  terra,  by  endorsement  upon  the 
complaint,  on  which  the  defendant  shall  appear,  which  day, 
when  so  fixed,  shall  be  stated  in  the  summons.  If  the  en- 
•dorsement  upon  the  complaint  be  sufficiently  specific  to  inform 
the  clerk  of  the  day  upon  which  the  defendant  is  required  to 
appear,  the  provisions  of  the  statute  will  be  complied  with. 
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In  this  case  the  endorsement  is  elliptical^  but  it  seems  to  us 
that  no  one  could  be  misled,  especially  when  the  endorsement 
is  interpreted  in  the  light  of  the  statute.  The  clerk  is  directed 
to  "fix  in  the  summons  Thursday,  April  6th,  the  same  being 
the  16th  judicial  day  of  the  Jasper  Circuit  Court."  Under 
the  statute  the  day  thus  fixed  could  be  for  no  other  purpose 
than  the  return  day  of  the  summons,  or,  as  stated  in  the  stat- 
ute, the  day  "on  which  the  defendant  shall  appear." 

Having  reached  the  conclusion  that  the  judgment  can  not- 
be  reversed  because  of  the  alleged  insufficiency  of  the  endorse- 
ment upon  the  complaint,  the  other  questions  discussed  by 
counsel  become  immaterial.  That  there  was  no  error  in  over- 
ruling the  motion  to  set  aside  the  summons  and  service,  see 
Eastea  v.  Eastes,  79  Ind.  363. 

The  judgment  is  affirmed,  at  the  costs  of  appellant. 
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LfSTBUGTiONS. — Evidenee. — Infenmce  by  Jury. — In  an  action  to  recover  per^ 
Bonal  propertv,  where  certain  witnesses  testified  to  Iiearing  the  defendant 
declare  that  it  belonged  to  "Old  Joe,"  and  there  was  other  evidence 
from  which  the  jury  might  have  inferred  that  defendant,  by  his  use  of 
such  words,  meant  the  plaintiff,  an  instruction,  that  if  there  was  no  evi- 
dence that  the  witnesses  so  testifying  meant  the  plaintiff  in  this  case,  when 
they  used  the  name  "  Old  Joe,"  then  such  testimony  can  have  no  weight 
in  determining  this  case,  is  erroneous. 

From  the  Warren  Circuit  Court. 

J.  McOabej  for  appellant. 

/.  W,  Sutton  and  J.  M.  Hunter,  for  appellee. 

Bl^CK,  C. — This  was  an  action  commenced  before  a  jus- 
tice of  the  peace,  by  the  appellant  against  the  appellee,  to  re- 
cover the  possession  of  two  mules.  Upon  atrial  by  jury,  in 
the  court  of  the  justice,  the  plaintiff  succeeded.     The  defend- 
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ant  appealed  to  the  court  below,  where  there  were  two  trials 
by  jury,  on  the  first  of  which  the  jury  disagreed,  and  on  the 
second  there  was  a  verdict  for  the  defendant,  on  which  judg- 
ment was  rendered.  The  last  trial  was  had  before  Hon.  Isaac 
E.  Schoonover,  judge  pro  tempore.  The  appellant  moved  for 
a  new  trial,  and  the  motion  was  overruled  by  the  regular 
judge,  Hon.  Thomas  F.  Davidson. 

Two  questions  only  are  argued  by  counsel.  The  first  re- 
lates to  the  authority  of  the  judge  pro  tempore.  The  appoint- 
ment under  which  he  presided  at  the  trial  of  this  cause  was 
the  appointment  which  was  held  valid  by  this  court  in  the 
recently  decided  case  of  Bowlus  v.  Brier,  post,  p.  391 ;  and  the 
question  is  presented  in  the  record  now  before  us  in  the  same 
manner  as  in  that  case,  to  which  we  refer  for  our  reasons  for 
upholding  the  authority  of  the  judge  in  the  trial  of  this  ac- 
tion. The  other  question  relates  to  a  certain  instruction  to 
the  jury,  the  giving  of  which  was  assigned  as  a  cause  for  a 
new  trial. 

This  instruction  was  as  follows:  "The  testimony  of  the 
witnesses  in  the  deposition  taken  at  Rossville,  Illinois,  given 
in  evidence,  who  swear  that  the  defendant  told  them  that  the 
mules  belong  to  ^Old  Joe,'  standing  alone,  does  not  tend  to 
prove  that  the  witnesses  so  testifying  meant  the  plaintiff  in 
this  case;  and  if  there  is  no  evidence  in  the  case  from  which 
you  can  determine  that  such  witnesses  so  testifying  meant  the 
plaintiff  in  this  case,  when  they  used  the  name  '  Old  Joe,'  then 
such  testimony  can  have  no  weight  In  determining  this  case." 

The  evidence  showed  that  the  plaintiff  had  lived  with  the 
defendant,  and  worked  for  him,  in  the  employment  of  farm- 
ing, for  a  number  of  years,  and  that  the  mules  in  controversy 
were  two  dun  mules  that  had  been  purchased  by  the  defend- 
ant of  one  Watkins.  The  plaintiff  testified  that  in  a  certain 
settlement,  had  between  him  and  the  defendant,  the  mule^ 
in  question  were  given  to  the  plaintiff  in  payment  for  paj?t 
services,  and  that  he  afterwards  continued  to  work  and  use 
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said  mules  in  defendant's  service.  This  testimony  of  the 
plaintiff  as  to  a  transfer  of  the  ownership  of  the  mules  to  him 
was  contradicted  by  the  defendant  as  a  witness,  and  by  an- 
other witness  whose  credibility  was  attacked  by  proof  of  his 
conviction  of  perjury. 

There  was  evidence  that  the  plaintiff  was  generally  called 
*' Joe/'  or  "Old  Joe,"  and  that  he  was  always  known  by  the 
name  of  "  Joe  "  or  "  Old  Joe."  The  remainder  of  the  evidence 
consisted  mainly  of  testimony  as  to  declarations  of  the  parties. 
The  deposition  taken  at  Rossville  contained  examinations  of 
€r€orge  W.  Salmons,  Mark  M.  Allison,  Cicero  Allison  and 
Malinda  Salmons.  The  first  named  of  these  witnesses  testified 
that  he  w&s  acquainted  with  the  parties  to  the  action,  and  knew 
the  mules  in  controversy,  and  that  he  had  heard  the  defendant 
say,  at  various  times,  that  the  mules  "belonged  to  Joseph 
Faller,  who  I  understand  to  be  the  plaintiff  in  this  case." 
Speaking  of  a  certain  conversation  between  the  defendant  and 
the  witness,  he  testified  that  he  heard  the  defendant  say  that 
the  two  mules,  or  the  two  Watkins  mules,  belonged  to  "  Old 
Joe,"  and  that  in  the  same  conversation  the  defendant  said  to 
witness,  "You  know  that  them  mules  are  Joe's."  This  wit- 
ness, in  his  last  answer,  said :  "As  I  said  before,  I  can't  be 
definite  as  to  the  time  or  times,  though  I  am  confident  that  I 
have  heard  him  say  a  number  of  times  that  the  mules  belonged 
to  Old  Joe,  that  he  had  sold  them  to  Joe  in  consideration  of 
certain  work  that  Joe  did  for  him  on  the  Watkins  farm. 
Whether  his  statements  in  reference  to  having  sold  the  mules 
to  Joe  were  true  or  not,  I  don't  know." 

Mark  M.  Allison  testified  that  he  knew  the  parties  to  this 
suit.  Being  asked  to  state  what  he  had  heard, the  defendant 
Salmons  say,  if  anything,  about  who  owned  the  two  dun  mules 
used  on  his  place,  the  witness  answered  that  he  had  heard 
Salmons  say,  at  different  times,  that  the  dun  mules,  known  as 
the  Watkins  mules,  belonged  to  Joe  Faller. 

Cicero  Allison  testified  that  he  knew  the  parties  to  this  suit, 
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and  knew  the  pair  of  dun  mules  known  as  the  Watkins  mules^ 
and  that  he  had  heard  the  defendant  call  them  Joe's  mules. 

Malinda  Salmons  testified  that  she  was  acquainted  with  the 
parties  to  the  action^  and  that  the  defendant  always  said  the 
mules  in  controversy  belonged  to  Joe,  in  her  presence. 

This  was  the  testimony  to  which  the  instruction  in  question 
referred.  The  first  deponent  alone  made  use  of  the  words 
'''.Old  Joe,"  and  he  and  the  other  deponents  also  used  the  word 
^'  Joe."  These  witnesses  testified  to  declarations  of  the  de- 
fendant, in  which  he  was  said  by  them  to  have  used  certain 
appellations.  It  was  material  for  the  jury  to  determine  whom 
the  defendant  meant  by  his  use  of  these  appellations  in  his 
conversations  with  the  witnesses.  None  of  the  witnesses  were 
asked,  and  none  of  them  said,  to  whom  they  understood  the 
•defendant  to  refer  by  his  use  of  the  words  "  Old  Joe." 
There  was  evidence  from  which  the  jury  might  readily  have 
determined  that  the  defendant,  when  he  used  the  name  "  Old 
Joe,"  was  referring  to  the  plaintiff.  But  the  court  told  the 
jury  that  if  there  was  no  evidence  in  the  case  from  which  they 
could  determine  that  the  mitnesses  testifying  that  the  defend- 
ant told  them  that  the  mules  belonged  to  "  Old  Joe,''  meant 
the  plaintiff  in  this  case,  when  they  used  the  name  "Old  Joe," 
then  such  testimony  could  have  no  weight  in  determining  this 
case.  The  instruction  was  inapplicable  to  the  evidence,  con- 
tained an  erroneous  proposition,  a^d  was  calculated  to  confuse. 

We  have  examined  all  the  evidence,  and  we  find  it  conflict- 
ing, and  of  such  a  character  that  we  are  unable  to  say  that  the 
appellant  was  not  injured  by  this  instruction.  Therefore,  we 
think  there  should  be  a  new  trial. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  appellee's  costs,  and  that 
the  cause  be  remanded  for  a  new  trial. 
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jjs  i«  Cookerly  v.  Duncan  et  al. 

IW  ^  Description. — EeaU  EstcUe, — Complaint. — Cross  Complaint. — Pleading. — iVao- 
dce. — A  des^cription  of  real  estate  in  a  cross  complaint  in  an  action  to 
quiet  title,  omitting  the  county  and  State,  but  designating  it  as  "  the 
real  estate  in  complaint  mentioned,"  is  sufficient.  Such  a  reference 
is  not  for  the  purpose  of  supplying  a  needed  statement  of  fact,  but  is  for 
identification  only. 

Same. — Where  property  is  so  described  that  a  decree  can  be  entered  that 
will  enable  the  sheriff  to  put  the  claimant  in  possession,  the  description 
is  sufficient 

Defect  of  Parties. — Demurrer, — Practice. — A  demurrer  for  defect  of  par- 
ties must  specifically  point  out  the  defect. 

Ck>URTS. — Common  Pleas. — Records  not  Signed. — Evidence. — Records  of  judg> 
mentsof  the  courts  of  common  pleas  signed  after  March  6th,  1873,  by 
order  of  the  circuit  courts,  are  admissible  in  evidence,  if  otherwise 
regular. 

Same.— i4c«  of  April  20th,  lSSl.-^Constituti(mal  /xiw.—The  act  of  April  20th^ 
1881,  Acts  1881,  p.  93,  making  all  unsigned  records  valid  and  effective, 
was  within  the  power  of  the  Legislature. 

Same. — In  enacting  a  statute  curing  defects  in  proceedings  in  the  courts, 
the  Legislature  does  not  usurp  judicial  functions. 

From  the  Monroe  Circuit  Court. 

O.  W.  Friedleyy  E.  D.  Pearson  and  //.  H.  Friedleyy  for  ap- 
pellant. 

H.  G,  Duncan,  for  appellees. 

Elliott,  J. — Appellant,  in  his  complaint,  fully  and  accu- 
rately describes  a  parcel  of  land,  and  prays  that  his  title 
thereto  may  be  quieted.  Duncan  in  his  cross  complaint  gives 
the  same  description,  omitting,  however,  county  and  State, 
bufrprefeces  the  description  by  the  averment  that  it  "is  the 
real  estate  in  complaint  mentioned."  We  deem  this  a  suffi- 
cient description  of  the  real  estate  to  which  the  cross  com- 
plaint asserts  title.  Where  property  is  so  described  as  that  a 
decree  can  be  entered  that  will  enable  the  sheriff  to  put  the 
claimant  in  possession  the  description  is  suffierent.  We  think 
that  the  face  of  the  record  so  fully  disclosed  the  correct  de- 
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scription  of  the  property  that  the  proper  decree  could  have 
been  readily  entered. 

It  is  true  that  one  paragraph  of  a  pleading  can  not  be  aided 
by  others,  but  must  be  sufficient  in  itself.  Here,  however, 
the  cross  complaint  does  contain  all  the  essential  allegations 
of  a  good  pleading,  and  merely  refers  to  the  complaint  for  the 
purpose  of  identifying  the  property  in  controversy,  not  for 
ihe  purpose  of  supplying  a  needed  statement  of  fact. 

It  is  said  the  demurrer  to  the  cross  complaint  should  have 
been  sustained  on  the  ground  that  there  is  a  defect  of  parties. 
The  demurrer  is  not  so  framed  as  to  present  any  such  question. 
A  demurrer  for  defect  of  parties  must  specifically  point  out 
the  defect.  It  is  not  sufficient  to  simply  employ  the  words  of 
the  statute.     1  Works  Pr.,  section  483,  authorities  cited,  note. 

The  appellant  contends  that  the  court  erred  in  admitting 
in  evidence  a  record  of  a  judgment  rendered  against  him  by 
the  court  of  common  pleas  of  Monroe  county,  in  April,  1871, 
and  on  which  the  land  in  controversy  was  sold.  It  appears 
that  the  record  of  this  judgment  was  not  signed ;  that  after 
the  abolition  of  the  common  pleas  courts  appellees,  upon  due 
notice  and  motion,  obtained  an  order  that  the  record  be 
fiigned  nune  pro  tunc.  This  order  was  obtained  from  the 
Monroe  Circuit  Court,  and  the  contention  of  the  appellant  is. 
that  it  had  no  power  to  make  the  order.  We  think  other- 
wise. The  statute  abolishing  the  common  pleas  courts  con- 
fers authority  upon  the  circuit  courts  to  make  such  orders  as 
that  made  in  the  present  case.  The  clear  intention  of  this 
statute  was  to  make,  in  respect  to  such  matters,  the  circuit 
oourt  take  the  place  of  the  common  pleas.  If,  however,  we 
are  wrong  in  this  view,  it  is  still  very  clear  that  the  evidence 
was  competent.  The  act  of  April  20th,  1881,  makes  all  un- 
signed records  valid  and  effiictive.     Acts  1881,  p.  93. 

We  have  no  doubt  of  th«  power  of  the  Legislature  to  en- 
act a  statute  making  valid  and  effective  judgments,  where  the 
only  infirmity  in  the  proceedings  and  the  record  is  the  omis- 
sion of  the  judge's  signature  to  the  record  of  each  day's  pro- 
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ceedings.  Walpole  v.  EllioU,  18  Ind.  258 ;  Cooley  Const. 
Lim.  (4th  ed.)  460.  In  enacting  a  statute  curing  defects  in 
proceedings  in  the  courts,  the  Legislature  does  not  usurp 
judicial  functions.  Signing  a  record,  a  bill  of  exceptions^  op 
the  like,  is  not  a  judicial  act. 
Judgment  affirmed. 


No.  10,069. 
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^^  ^*®'  Robinson  v.  The  City  of  Evansville. 

CiTy. — Negligence  </  Mre  Department, — A  city  authorized  to  maintain  aad 
maintaining  water-works  and  a  fire  department,  and  collecting  tazeefor 
that  purpose,  is  not  responsible  for  the  negligence  of  its  fire  department 
in  permitting  the  property  of  a  citizen  to  be  burned. 

From  the^Vanderburgh  Circuit  Court. 

W.  F.  Smithf  A.  Gilchrist  and  A.  L.  Robinson^  forappellant* 
C7.  Denby,  D.  Ji,  Kurrder  and  P.  Maier,  for  appellee. 

Woods,  C.  J. — Action  for  the  alleged  negligence  of  the  ap- 
pellee in  suffering  the  destruction  by  fire  of  the  appellant's 
.  dwelling-house  and  other  property.  The  complaint  is,  in 
legal  eifect,  the  same  as,  and  in  its  particular  averments  much 
like,  that  in  the  case  of  Brinkmeyer  v.  City  of  Evan^ville^  29 
Ind.  187.  The  appellant  claims  a  difference,  because  it  is 
shown,  in  this  instance,  that  relying  no  longer  on  "horse  en- 
gines" and  cisterns  in  the  street,  the  city, at  great  expense,  had 
adopted  and  constructed  Holly  water-works  on  an  extensive 
and  adequate  plan,  with  hydrants  suitably  located,  had  organ- 
ized a  fire  department  well  equipped  with  engines,  hose,  and 
other  appliances,  for  the  support  of  all  which  it  had  collected 
and  was  collecting  taxes  and  water  rents. 

In  respect  to  the  fault  of  the  city,  it  is  alleged  that  the  loss 
occurred  through  the  nejrJect,  carelessness  and  inefficiency  of 
the  fire  department,  as  follows : 
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"1st.  The  house  was  about  seven  hundred  feet  from  the 
nearest  hydrant,  from  which  plenty  of  water  could  have  been 
had,  and  this  hydrant  was  only  six  hundred  feet  from  the 
nearest  hose  house,  known  as  No.  6.  The  hose  cart  at  this 
house  has  capacity  to  carry  eight  hundred  feet  of  hose,  but 
through  neglect  of  the  men  of  the  fire  department  it  contained 
only  six  hundred  and  fifty  feet  of  hose,  which  was  not  suffi- 
cient in  length  to  reach  the  fire  from  this  hydrant.  If  there 
had  been  eight  hundred  feet  the  fire  would  have  been  quickly 
extinguished  and  but  little  damage  done.  This  hose  cart  and 
reel  arrived  in  good  time  after  the  alarm,  but  could  do  noth- 
ing on  account  of  want  of  sufficient  length  of  hose,  and  had 
to  wait  the  arrival  of  hose  carts  from  hose  houses  No.  2  and 
No.  9,  which  were  three-fourths  of  a  mile  from  the  fire;  that 
the  men  who  should  have  been  present  and  fit  for  duty  at  No. 
2  hose  house  were  absent  from  the  house  and  unfit  for  duty. 
The  horse  at  said  hose  house  No.  2,  used  for  hauling  the  hose 
cart,  had  been  for  a  long  time,  to  the  knowledge  of  the  com- 
mon council  and  of  the  chief  of  the  fire  department,  balky 
and  totally  unfit  for  use.  On  this  occasion  this  horse  balked 
and  totally  refused  to  go  for  a  long  time,  and  on  this  account, 
and  of  the  absence  of  the  men  from  the  hose  house,  they  were 
delayed  a  long  time,  to  wit,  half  an  hour,  and  during  this 
time  the  house  was  burned  to  the  ground. 

"  2d.  Owing  to  the  neglect  of  the  common  council  and  of 
the  members  of  the  fire  department,  the  hose  used  in  attempt- 
ing to  extinguish  the  fire  was  old  and  worthless,  and  broke 
repeatedly  under  the  pressure  of  the  water. 

^"3d.  Owing  to  like  neglect,  the  hydrant  used  on  that  day 
was  filled  with  mud  and  sediment  which  was  forced  through 
the  hose  and  caused  it  to  break. 

"4th.  After  the  breaking  of  the  hose,  as  above  stated^fthe 
chief  of  the  fire  doparlmcnt  and  the  men  under  him  were 
guilty  of  great  negligence  in  delaying  to  have  the  same  re- 
paired. 

"5ih.  The  chief  of  the  fire  department  and  the  men  under 
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him  were  not  in  their  places  at  the  giving  of  the  alarm^  and 
were  not  fit  for  duty.  They  had  spent  the  night  before  drink- 
ing and  carousing^  and  without  sleep^  and  when  the  alarm  was 
sounded  they  were  away  from  their  post  of  duty  drinking  and 
carousing  at  the  bar  of  a  hotels  and  thus  were  too  drunk  and 
too  stupefied  by  intoxicating  drink  to  count  the  strokes  of  the 
fire  alarm  bell^  and  part  of  them  started  and  went  a  long  dis- 
tance in  the  wrong  direction." 

An  elaborate  and  able  argument  has  been  presented  to  show 
that  this  case  is  distinguishable  from  Brinhneycr  v.  City  of 
MKinsvUle,  supra,  and  also  that  the  decision  in  that  case  ought 
not  to  be  followed.  "A  long  time,"  it  is  said,  "  has  elapsed 
since  that  decision  was  made ; "  and  Haag  v.  Board,  etc.,  60 
Ind.  511  (28  Am.  R.  654),  and  City  of  GreencasUe  v.  Martin, 
74  Ind.  449  (39  Am.  R.  93),  are  cited  by  counsel  as  proof 
of  a  "progressive  spirit  exhibited  by  the  court  during  the 
last  decade."  Wc  are  not  able  to  perceive  that  these  cases 
involve  either  a  departure  or  a  progression  in  doctrine. 
They  are  clearly  distinguishable,  because  the  damages  for 
which  relief  was  sought  in  each  was  the  natural  and  proxi- 
mate result  of  the  act  coipplained  of;  while  in  this  and  in  the 
Brinkmeyer  case,  the  damages  were  remote,  and  could  not  with 
certainty  be  attributed  to  the  alleged  negligence  of  the  ap- 
pellee. The  decision  in  the  Brinkmeyer  case  is  supported  by 
authority,  and,  as  we  think,  is  sound  in  principle.  It  was 
said  in  the  opinion  then  delivered,  and  may  be  repeated  now, 
that  no  case  has  been  cit^d  which  holds  a  municipality  liable 
in  siich  a  case,  and  if  such  authority  or  precedent  exists  we 
are  not  aware  of  it.  The  decisions  to  the  contrary  are  nu- 
merous and  consistent,  and  the  reasoning  by  which  they  are 
supported  is  satisfactory  and  convincing.  See  the  following  : 
Patch  V.  Covington,, 11  B.  Mon.  720;  Wheekr  v.  City  of 
Cinoinnati,  19  Ohio  St.  19 ;  S.  C,  2  Am.  R.  368;  Fisher  v. 
City  of  Boston,  104  Mass.  87  ;  S.  C,  6  Am.  R.  196 ;  Grant  v. 
City  of  Erie,  69  Pa.  St.  420 ;  S.  C,  8  Am.  R.  272 ;  Jetoett  v. 
CUy  of  New  Haven,  38  Conn.  368 ;  8.  C,  9  Am.  R.  382 ;  Heller 
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v.Sedalia,63  Mo.  159;  S.  C,  14  Am.R.  444;  Hayes  y.  City 
of  Oshkosh,  33  Wis.  314 ;  S.  C,  14  Am.  R.  760 ;  Field  v.  City 
of  Des  Moines,  39  Iowa,  575;  S.  C,  18  Am.  R.  4G;  Davis  v. 
City  Council,  51  Ala.  1*39 ;  S.  C,  23  Am.  R.  545 ;  TairUer 
V.  Worcester,  123  Mass.  311;  S.  C,  25  Am.  R.  90;  Haff(yrd 
V.  City  of  New  Bedford,  16  Gray,  297;  Kelley  v.  City  of 
Srdwaukee,  18  Wis.  83;  Faulkner  v.  City  of  Aurora,  85  Ind. 
130;  Dillon  Munic.  Corp.,  sec.  774. 

Judgment  affirmed,  as  of  the  date  of  the  submission. 


No.  8616. 

Devob  t?.  Rerick  et  al. 

Statute  of  Limitations. — Pleading, — Demurrer, — iVoeftoe. — The  statute 
of  limitatioDs  must  be  pleaded,  and  is  not  available  on  demurrer  unless 
it  affirmatively  appears  that  the  case  is  not  within  any  exception  to  the 
fltatute. 

From  the  LaGrange  Circuit  Court. 

O.  L,  Ballou  and  O.  A,  Cutting,  for  appellant. 

•/.  D.  Ferrall,  J.  S.  Drake  and  F.  D,  Merriii,  for  appellees. 

BiCKXELL,  C.  C. — The  appellant  biought  this  suit  upon  a 
promissory  note  made  by  the  appellee  Rerick,  payable  to  the 
appellee  Roland  Devor.  The  complaint  states  nothing  ex- 
cept the  making  of  the  note  on  the  19th  day  of  September, 
1856 ;  that  a  copy  of  it  is  therewith  filed ;  that  it  was  assigned 
by  the  payee  to  the  plaintiff  by  delivery  only ;  that  the  as- 
.signor  is  made  a  defendant  to  answer  as  to  the  assignment ; 
and  that  the  note  is  due  and  unpaid ;  and  that  judgment  is 
demanded  for  $300. 

The  following  is  a  copy  of  the  note : 

"$100.  Elkhart,  Sept.  19th,  1856. 

''One  year  after  date  I  promise  to  pay  R.  Devor,  or  his 
Vol.  87.-22 


»Li 
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order,  one  hundred  dollars,  value  received,  waiving  the  ap- 
praisement law.  '       (Signed)         JoHX  H.  Rerick/' 

A  demurrer  to  this  complaint,  fo»  want  of  facts  sufficient^ 
etc.,  was  sustained;  the  plaintiff  declining  to  amend,  judg- 
ment was  rendered  for  the  defendants.  The  plaintiff  appealed* 
The  error  assigned  is  sustaining  said  demurrer. 

Our  statute  of  limitation  contains  several  exceptions.  Civil 
Code  1852,  section  215.  Upon  such  a  statute,  the  rule  is  that 
when  the  complaint  shows  a  ease  within  the  statute,  and  not 
within  any  of  the  exceptions  of  the  stjitute,  such  complaint  is 
bad  on  demurrer.  The  complaint  here  shows  a  note  within 
the  statute,  but  has  no  averment  that  the  case  is  not  withia 
any  of  such  exceptions,  and  its  allegations  are  not  equivalent 
to  such  averment.     Cravens  v.  Duncan,  55  Ind.  347. 

Where  lapse  of  time  is  relied  on,  it  must,  as  a  general  rule^ 
be  pleaded,  unless  it  affirmatively  appears  upon  the  complaint 
that  the  cause  of  action  is  barred,  notwithstanding  the  ex- 
ceptions in  the  statute ;  then  the  objection  may  be  taken  by 
demurrer.  In  the  complaint  under  consideration  nothing  ap- 
pears in  reference  to  such  exceptions.  The  plaintiff  is  not 
bound  toanticipate  the  defence  of  the  statute.  Potter  v.  Smithy 
36  Ind.  231,  237;  Kent  v.  Taggart,  68  Ind.  163;  Milner  v. 
Hylandy  77  Ind.  458.  The  complaint  was,  therefore,  sufficients 
The  court  erred  in  sustaining  the  demurrer  to  it. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  i» 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellant, 
and  this  cause  is  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 
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No.  10,045.  67  ttrt 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Ehlert. 

Negligence. —  Railroads. —  H fading. —  Liability  for  Fires. —  A  complaint 
against  a  railroad  company  for  damages  resulting  from  the  escape  of  fire 
from  the  right  of  way,  averring  negligence  in  permitting  fire  to  kindle 
combustibles  on  its  own  property,  but  not  averring  negligence  in  permit- 
•ting  the  fire  to  spread  to  the  adjoining  premises,  is  bad  on  demurrer. 

From  the  Carroll  Circuit  Court. 

A.  W.  Reynolds  and  E,  B.  Sellers,  for  appellant. 
J.  A.  Batson  and  D.  Turple,  for  apptllee. 

NiBLACK,  J. — Action  by  Charles  Ehlert  against  the  Louis- 
ville, New  Albany  and  Chicago  Railway  Company,  on  a  change 
of  venue  from  the  White  Circuit  Court,  to  recover  damages 
for  the  destruction  of  certain  property  by  fire,  alleged  to  have 
been  caused  by  the  negligence  of  the  company.  The  complaint 
was  in  two  paragraphs.  The  first  paragraph  charged  that  the 
defendant  carelessly  and  negligently  suffered  and  permitted 
grass,  weeds  and  other  combustible  material  to  grow,  mature 
and  accumulate  along  its  track  and  right  of  way  in  the  vicin- 
ity of  and  adjoining  a  certain  tract  of  land  belonging  to  the 
plaintiff;  that  in  the  months  of  July  and  August,  in  the  year 
1881,  the  said  grass,  weeds  and  other  combustible  material 
became  very  dry  and  easily  consumable  by  fire,  of  which  the 
defendant  had  notice;  that,  on  the  29th  day  of  August,  I881» 
the  defendant,  by  its  servants  and  employees,  so  negligently 
conducted  the  running  of  one  of  its  engines  that  said  engine 
set  fire  to  said  grass,  weeds  and  other  combustible  material  so 
accumulated  on  its  track  and  right  of  way  near  the  plaintiff's 
land,  and  thus  fired  the  grass,  weeds  and  other  combustible 
material  grown,  matured  and  accumulated  in  the  vicinity  of 
and  between  the  defendant's  railway  and  the  i)laintiff's  land; 
that  said  engine  was  not  then  and  there  in  proper  repair  and 
condition  to  prevent  fire  from  being  communicated  from  it  to 
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said  grass,  weeds  and  other  combustible  material,  of  which  the 
defendant  also  had  notice ;  that  said  fire  communicated  to  the 
plaintiff's  said  land  and  burned  and  wholly  destroyed  the 
plaintiff's  fence  enclosing  the  same,  and  other  property  be- 
longing to  him,  all  of  the  aggregate  value  of  $600;  that  said 
fire  was  not  the  result  of  any  fault,  carelessness  or  negligence 
of  the  plaintiff. 

The  second  paragraph  charged  substantially  the  same  &cts 
as  those  contained  in  the  first,  the  only  noticeable  difference 
between  the  two  paragraphs  being  one  of  phraseology  merely. 

Demurrers  to  both  paragraphs  of  the  complaint  were  sev- 
erally filed  and  overruled.  Issue  being  thereupon  joined, 
there  was  a  verdict  and  judgment  for  the  plaintiff. 

The  first  objection  urged  to  the  proceedings  below  is  that 
the  demurrers  ought  to  have  been  sustained  to  both  paragraphs 
of  the  complaint,  and  in  support  of  that  objection  it  is  in- 
sisted that  both  paragraphs  are  fatally  defective  in  not  aver- 
ring that  the  defendant  was  guilty  of  negligence  in  permitting 
the  fire  to  escape  from  its  right  of  way  onto  the  land  of  the 
plaintiff. 

The  authorities  recognize  a  well  defined  distinction  between 
the  negligent  setting  on  fire  of  inflammable  material  on  the 
right  of  way  of  a  railroad  company  and  negligence  by  the 
company  in  permitting  such  a  fire  to  escape  onto  the  land  of  an 
adjacent  proprietor.  This  distinction  may  sometimes  appear 
to  be  a  merely  technical  one,  but  it  is  founded  upon  the  idea 
that  every  person,  including  bodies  corporate,  is  permitted  to 
use  what  belongs  to  him  alone  in  whatever  way  he  may  choose, 
so  long  as  no  one  elsQ  is  injured  by  his  exercise  of  that  right, 
and  hence  involves  a  principle  which  oflen  becomes  impor- 
tant in  its  application. 

The  distinction  in  question  was  carefully  considered  and 
given  a  practical  application  by  this  court,  in  the  case  o{ Pitts- 
burgh, etc.,  R.  W.  Go.  V.  Culver,  60  Ind.  469,  and  the  doctrine 
of  that  case  has  been  approved  in  the  later  case  of  Pittsburgh, 
etc,  R  W.  Co.  V.  Hixo?i,  79  Ind.  111. 
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The  conclusion  reached  in  both  of  those  cases  was  that,  in 
a  case  like  this,  it  was  material  that  the  complaint  should 
aver  that  the  railway  company  had  negligently  permitted  the 
fire  started  on  its  right  of  way  to  escape  onto  the  land  of  the 
plaintiff,  upon  the  theory  that  negligence  in  so  permitting  the 
fire  to  escape  constitutes  the  gist  of  the  action.  The  conclusion 
reached  in  those  cases  was,  we  think,  in  accordance  with  the 
evident  weight  of  authority,  and,  applying  it  to  the  complaint 
before  us,  we  can  not  do  otherwise  than  hold  that  both  para- 
graphs were  insufficient  upon  demurrer,  and  that  the  judgment 
will  have  to  be  reversed  for  want  of  a  good  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Woods,  C.  J.,  dissents. 

1  Ox  Petition  for  a  Rehearing. 

Elliott,  J.— We  have  carefully  considered  the  argument 
of  counsel  on  the  petition  for  a  rehearing,  and,  after  a  full 
examination  of  the  cases,  have  resolved  to  adhere  to  our  for- 
mer opinion. 

The  infirmity  in  the  complaint  is  that  it  does  not  show  that 
the  appellant  negligently  suffered  the  fire  to  escape  from  its 
own  property  and  be  communicated  to  that  of  the  appellee. 
The  complaint  in  this  respect  is  not  so  strong  as  that  held 
bad  in  Pittsburgh,  etc.,  R.  W.  Go.  v.  Hixon,  79  Ind.  Ill,  and  is 
very  similar  to  the  one  condemned  in  Pittsburghy  etc,,  R,  W, 
Co,  V.  Culver,  60  Ind.  469r  The  authorities  are  unusually 
harmonious  in  holding  that  the  complaint  must  do  more  than 
show  that  the  defendant,  in  such  a  case  as  this,  negligently  set 
fire  to  his  own  property ;  it  must  also  show  that  he  negligently 
caused  or  suffered  the  fire  to  be  communicated  to  the  property 
of  the  plaintiff.  The  question  in  this  case  is  one  of  pleading 
and  not  of  evidence.  Negligence  may  often  be  inferred  as 
matter  of  evidence,  where,  as  matter  of  pleading,  direct  aver- 
ment is  essential. 

The  fault  in  the  pleading  under  examination  is,  not  that  it 
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charges  ucgligence  in  general  terms,  but  that  it  fails  to  charge 
that  the  appellant  negligently  suffered  the  fire  to  escape  from 
its  own  property  to  that  of  the  appellee.  It  does  not  show 
that  the  api)ellant's  servants  did  anything  more  than  negli- 
gently set  fire  to  its  own  property,  on  its  own  land;  and  this, 
of  itself,  is  not  a  wrong  of  which  the  appellee  can  complain. 
In  order  to  entitle  him  to  his  action  he  must  show  negligence 
in  suffering  the  fire  to  be  communicated  to  his  property. 
Petition  overruled. 


No  10,006. 

SiDENER  i\  Davis  et  al. 

Practice. — Chanyc  of  Venue. — Motion  to  Remand. — New  Trial. — The  ruling 
of  a  court  in  remanding,  or  in  rescinding  an  order  remanding,  a  cause  to 
the  court  whence  it  liad  been  removed  bv  a  change  of  venue  will  not  be 
reviewed  on  appeal  unless  made  a  cause  in  the  motion  for  a  new  trial. 

Same. — Bill  of  Exceptions. — An  exception  to  tlie  rescinding  of  an  order  re- 
manding a  cause  to  the  court  whence  the  venue  had  been  changed  is  not 
available  when  the  bill  of  exceptions  does  not  show  the  remanding  order, 
nor  when  and  for  what  reason  it  was  made. 

8am R. — Assessment  of  Damages. — The  Supreme  Court  will  not  consider,  upon 
conflicting  evidence,  whether  or  not  the  assessment  of  damages  is  ex- 
cessive. 

From  the  Decatur  Circuit  C-ourt. 

J.  D.  ifillery  F.  E.  Gavin,  ^  Burns  and  G.  W,  Cooper, 

for  appellant. 

/.  8.  Scobey,  R,  Hill  and  W,  II.  Martz,  for  appellees. 

Woods,  C.  J. — It  is  claimed  that  the  court  erred  in  rescind- 
ing an  order  remanding  the  cause  to  the  Bartholomew  Circuit 
Court  for  trial,  and  in  overruling  the  motion  for  a  new  trial. 

If  there  was  any  error  in  rescinding  the  order  remanding 
the  cause  to  the  court  in  which  it  originated,  it  should  have 
been,  but  was  not,  made  a  cause  in  the  motion  for  a  new  trial. 
Such  is  the  rule  in  reference  to  the  granting  or  refusing  of  a 
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change  of  venue.  Bane  v.  Ward,  77  Ind.  153.  And  the  same 
practice  is  applicable  to  orders  for  the  remanding  of  a  cause 
to  the  court  whence  the  change  was  taken.  Besides,  the  bill 
of  exceptions  on  this  subject  does  not  show  the  order  for  the 
remanding  of  the  cause,  nor  when  and  for  what  reasons  it  was 
Tnade ;  and  without  these  the  correctness  of  the  vacating  order 
-can  not  be  considered. 

It  is  claimed  that  there  was  error  in  the  assessment  of 
damages,  but  the  question  arises  upon  coufiicting  evidence, 
^nd  is  not  available  on  appeal. 

Judgment  affirmed. 


No.  9329. 

Donaldson  v.  Dunn. 

Pleading. — Practice. — Where  there  is  a  good  answer,  a  motion  by  the 
plaintiff  for  judgment  on  the  pleadings,  or  non  obstante  veredictOj  should 
be  overruled. 

Real  Estate,  Action  to  Re(:ovi:r. — Pleading. — Landlord  and  Tenant — 
Contract. —  Vendor  and  Vendee. — Complaint  for  the  po8si»ssion  of  real  es- 
tate in  two  paragraphs:  1.  In  the  ordinary  ehort  form.  2.  Setting 
forth  specially  the  facts  showing  the  plaintitr's  title  in  fee,  that  the  de- 
fendant was  tenant  under  a  lease  for  10  years  from  the  plaintiff's  grantor; 
that  his  term  had  expired  and  possession  had  been  demanded  and  re- 
fused. Answer  that  the  defendant  was  put  in  possession  under  a  con- 
tract of  purchase  with  the  plaintiff's  grantor  on  ten  years'  credit;  that 
he  had  paid  the  price  and  performed  all  conditions,  and  that  the  plain- 
tiff purchased  with  notice. 

Jleldy  that  the  answer  was  good. 

iiLLOF  Exceptions.— Tn/ifj  of  Filing. — Practice. — Short- Hand  Reporter. — A 
motion  for  a  new  trial  was  made  but  not  disposed  of  until  the  next  term, 
when  it  was  overruled  and  time  given  for  bills  of  exception,  three  of 
which  were  filed  within  the  time  allowed.  Two  of  them  related  to  rul- 
ings during  the  trial,  and  the  third  embraced  merely  the  short-hand  re- 
porter's report  of  the  evidence,  and  was  not  signed  by  the  judge. 

Jleldj  that  the  first  and  second  were  too  late,  and  the  third  was  not  suffi- 
cient to  bring  the  evidence  into  the  record. 

From  the  Miami  Circuit  Court. 
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J",  i.  Farrar,  II.  J,  Shirk,  J.  Mitchell^  L,  L,  Norton  and  A. 
HoUaday,  for  appellant. 

iJ.  P.  Effinger  and  3L  WuifiM,  for  appellee. 

Franklin,  C. — Appellant  brought  this  action  against  ap- 
pellee to  recover  the  possession  of  eighty  acres  of  land.  The 
complaint  consists  of  two  paragraphs.  The  first  is  in  the 
usual  statutory  form.  The  second  states  the  facts  upon  which 
the  plaintiff  claims  title.  The  defendant  answered  by  alleg- 
ing a  purchase  under  which  he  claimed  title.  He  also  filed 
a  cross  complaint,  averring  title  in  himself,  and  asking  to  have 
the  same  quieted. 

The  plaintiff  moved  for  judgment  on  the  pleadings  for  the 
want  of  a  suflBcient  answer,  which  was  overruled.  He  then 
demurred  to  the  answer,  which  was  also  overruled.  He  then 
pleaded  in  denial  to  both  the  answer  and  cross  complaint. 
There  was  a  trial  by  jury ;  verdict  for  the  defendant.  A  mo- 
tion for  a  new  trial  was  overruled,  and  a  motion  for  judg- 
ment for  the  plaintiff,  non  obdante  veredicto,  was  also  over- 
ruled, and  judgment  was  rendered  for  the  defendant,  on  his- 
cross  complaint,  quieting  his  title. 

The  errors  assigned  arc :  1st.  Overruling  motion  for  judg- 
ment on  the  pleadings.  2d.  Overruling  the  demurrer  to  the 
answer.  3d.  Overruling  the  motion  for  a  new  trial.  4th. 
Overruling  the  motion  for  judgment  non  obstante  veredicto. 
We  think  the  answer  was  sufficient,  and  there  was  no  error 
in  overruling  the  motion  for  a  judgment  in  favor  of  the 
plaintiff  on  the  pleadings. 

The  second  paragraph  of  the  complaint  alleged  that  plain- 
tiff acquired  his  title,  by  one  Alexander  Donaldson,  on  the  2d 
day  of  February,  1865,  having  purchased  said  land  at  a  sher- 
iff's sale  on  an  cxepution  issued  upon  a  judgment  in  favor  of 
said  Alexander  Donaldson,  and  against  said  appellee;  that 
he  received  a  deed  for  the  same  February  20th,  1866;  that 
at  the  April  term,  1867,  of  the  Miami  Circuit  Court,  in  a  suit 
by  the  said  Alexander  Donaldson  against  appellee,  said  Don- 
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aldson's  title  thereto  was  quieted;  that  in  April,  1867,  said 
Doualdsoii  leased  said  land  to  appellee  for  ten  years,  and 
that  said  appellee  was  to  deliver  the  possession  of  said  land  to 
said  Donaldson  on  the  20th  day  of  April,  1877 ;  that  on  July 
13th,  1878,  said  Alexander  Donaldson,  for  a  good  and  valu- 
able consideration,  conveyed  said  land  to  said  plaintiff,  Allen 
Donaldson,  and  that  before  the  comraencement  of  this  suit 
possession  was  demanded. 

The  defendant  ^nswered  substantially  as  follows :  Admits 
the  quieting  of  the  title  in  Alexander  Donaldson,  and  the 
conveyance  of  the  land  by  Alexander  Donaldson  to  appel- 
lant on  the  —  day  of  June,  1878;  and  that  said  deed  of  con- 
veyance conveyed  all  the  title  that  was  then  in  Alexander 
Donaldson;  and  that  appellee  was  in  possession  of  the  land 
on  the  26th  day  of  December,  1878,  the  day  upon  which  this 
suit  was  commenced,  claiming  title  thereto  adverse  to  the 
claim  of  the  plaintiff.  But  he  avers  that  the  plaintiff,  by  his 
said  deed  (and  he  claims  title  in  no  other  way),  acquired  no 
title  to  said  premises,  for  the  reasons,  that  in  April,  1867,  and 
immediately  after  the  rendition  of  the  decree  (quieting  title) 
aforesaid,  "  he  made  and  entered  into  a  contract  for  the  pur- 
chase of  the  said  land,  at  the  agreed  price  of  $1,600,  and  cer- 
tain costs  and  expenses,  to  be  paid  in  ten  years;  this  de- 
fendant to  pay  and  discharge  all  taxes  and  other  assessments 
against  said  lands,  and  to  have  the  immediate  possession  of 
said  lands ;  and  upon  full  compliance  with  the  terms  of  said 
contract,  the  said  Alexander  Donaldson  was  to  execute  a  good 
and  sufficient  deed  to  him  for  the  same ;  that  said  contract 
has  been  lost,  so  that  this  defendant  is  unable  to  set  out  a  copy 
of  the  same,  but  that  the  above  contains  the  substantial  parts 
of  said  contract;  that  the  said  Alexander  Donaldson  put  this 
defendant  in  the  immediate  possession  of  said  land?.  This^ 
defendant  avers  that  he  has  fully  complied  with  the  terms  of 
said  contract ;  has  fully  paid  all  the  purchase-money  within 
the  time  prescribed  by  said  contract;  has  paid  and  discharged 
all  liens  and  taxes;  that  he  has  been  in  the  continuous,  unin- 
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tprniptod  and  adverse  possession  of  said  lands,  claiming  the 
same  as  his  own,  since  1807;  lias  made  valuable  and  lasting 
improvements  thereon;  all  of  which  the  plaintiff  knew  when 
he  purchased  said  hinds  of  said  Alexander,  and  received  the 
aforesaid  deed/^     Wherefore,  etc. 

It  is  insisted  by  appellant's  counsel  that  this  answer  does 
not  answer  all  the  material  allegations  of  the  second  para- 
graph of  the  complaint;  that  it  fails  to  admit  or  deny  that 
the  lands  had  been  leased  to  appellee.  This  averment  in  the 
complaint  was  not  material  to  the  establishrfient  of  the  plain- 
tiff^s  title ;  it  might  have  become  material  in  answer  or  es- 
toppel of  defendant's  claim,  but  constituted  no  necessary  part 
of  plaintiff's  complaint. 

From  the  pleadings,  it  is  very  evident  that  what  the  plain- 
tiff, in  his  complaint,  calls  a  lease,  the  defendant,  in  his  an- 
swer, calls  a  purchase;  and  if  the  answer  is  somewhat  in- 
definite and  uncertain  as  to  identifying  his  purchase  with  the 
charge  of  its  being  a  lease,  the  objection  is  not  remedied  by  a 
demurrer,  but  by  a  motion  to  make  the  pleading  more  specific. 
It  is  further  objected  that  the  answer  does  not  aver  that  the 
contract  of  purchase  was  made  with  appellant's  grantor.  The 
answer  shows  that  the  contract  was  made;  that  Alexander 
Donaldson  put  appellee  in  full  possession  of  the  premises; 
and  at  the  end  of  the  ten  years,  upon  appellee's  complying 
with  his  part  of  the  contract,  appellant's  grantor  was  to  make 
liim  a  sufficient  warranty  deed  for  the  same.  We  think  these 
averments  sufficiently  show  that  the  contract  was  made  with 
Alexander  Donaldson^  or  some  person  authorized  to  contract 
for  him,  and  as  to  whether  the  contract  amounted  to  a  lease 
or  a  sale  could  be  determined  from  the  evidence  on  the  trial. 
But  it  is  tacitly  admitted  that  the  answer  is  good  as  to  the  first 
paragraph  of  the  complaint ;  and  appellee's  counsel  insist  that 
if  it  was  even  bad  as  to  the  second  paragraph  of  the  com- 
plaint, that  paragraph  is  also  bad,  and  that  a  bad  answer  is 
good  enougli  for  a  bad  complaint.  This  would  be  true  if  the 
answer  had  been  limited  to  the  second  paragraph  of  the  com- 
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plaint,  but  it  is  to  the  whole  complaint,  and  as  the  first  para- 
graph of  the  complaint  is  good,  the  answer,  in  order  to  be  good, 
must  be  good  as  to  the  whole  complaint.  A  demurrer  to  a 
bad  answer  to  the  whole  complaint  can  not  reach  back  to  only 
a  part  of  the  complaint.  But  we  think  the  answer  was  suffi- 
<3ient  to  withstand  a  demurrer.  It  might  have  been  made  more 
specific  upon  a  motion  for  that  purpose.  There  was  no  error 
in  overruling  the  demurrer  to  the  answer. 

The  motion  for  a  new  trial  contains  various  reasons:  for 
instructions  given,  others  asked  and  refused ;  for  evidence 
admitted,  and  other  evidence  refused ;  and  for  the  insufficiency 
of  the  evidence.  The  case  was  tried,  verdict  rendered  and 
motion  for  a  new  trial  made,  at  the  March  term  of  the  court, 
1880;  but  no  bills  of  exceptions  were  filed  at  that  term  of 
the  court,  and  no  time  was  then  given  for  the  filing  of  bills 
of  exceptions  afterwards.  The  motion  for  a  new  trial  was 
continued  by  agreement  until  the  next  term  of  the  court.  At 
the  May  term,  1880,  the  motion  for  a  new  trial  was  overruled 
and  the  motion  for  judgment  non  obstante  veredicto  was  then 
made;  and  ninety  days  were  then  given  in  which  to  file  bills 
of  exceptions,  in  which  time  appellant  filed  three  bills  of  ex- 
ceptions :  one  in  relation  to  the  instructions,  one  in  relation 
to  the  admission  and  refusal  to  admit  other  evidence,  and  one 
in  relation  to  the  sufficiency  of  the  evidence  given.  The  first 
two  were  not  filed  in  time.  In  order  to  be  available  they 
ought  to  have  been  filed  at  the  term  of  the  trial)  or  time  then 
given  in  which  to  file  them.  The  last  one,  embracing  the 
evidence  given,  is  not  signed  by  the  judge.  The  clerk  ap- 
pears to  have  merely  put  in  the  transcript  the  report  of  the 
•evidence  by  the  short-hand  reporter.  This  can  not  be  re- 
garded as  a  bill  of  exceptions,  or  as  properly  constituting  any 
part  of  the  record.  These  rules  have  recently  been  so  well 
established  that  it  is  unnecessary  to  cite  authorities  in  support 
thereof. 

As  to  the  fourth  specification  of  errors,  the  question  as  to 
the  right  of  the  plaintiff  to  a  judgment,  notwithstanding  the 
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verdict,  has  been  disposed  of  by  the  motion  for  a  judgment 
in  favor  of  the  plaintiff  on  the  pleadings,  and  need  not  be 
further  considered.  We  find  no  available  error  in  this  record. 
The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  8836. 
JOXES  ET  AL.  V.  RiTTENHOUSE. 

Promissory  Note. — Considemtion. — Dhmiasal  of  Oiusc— The  dismissal  of  a 

pending  cause  is  a  sufficient  consideration  for  a  promise  to  pay  a  sum 

of  money. 
Change  of  Venue. — Judge, — KtUe  of  Court. — Practice, — A  rule  of  court,  that 

an  application  for  a  change  of  venue  or  of  judge  can  not  be  made  after 

the  second  day  of  the  term,  is  valid. 

From  the  Ripley  Circuit  Court. 

G.  Durbiriy  S.  M.  Jones,  E,  P,  Ferris,  \V.  W.  Spencer  and  J^ 
S.  Ferris,  for  appellants. 
J,  O.  Cravens f  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  filed  a  complaint  against 
the  appellants  in  three  paragraphs.  A  demurrer  was  sustained 
to  the  second  paragraph,  and  no  question  arises  thereon.  The 
first  paragraph  alleges  that  the  plaintifi*  had  a  suit  pending^ 
against  the  defendants  in  said  Ripley  Circuit  Court,  and  that 
they,  in  February,  1877,  promised  to  pay  her  one  hundred 
dollars  on  September  1st  then  next,  if  she  would  dismiss  said 
suit  at  their  costs ;  that  the  plaintiff  accordingly  did  so  dismiss 
said  suit,  but  defendants  have  not  paid  the  money,  nor  any 
of  it,  but  have  refused  so  to  do.  At  the  Februarv  term  of 
said  court,  1879,  a  change  of  judge  was  granted  to  the  de- 
fendants on  the  application  of  the  defendant  Levi. 
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On  the  24th  day  of  the  September  adjourned  term  the  par- 
ties appeared  in  court  before  William  D.  Ward,  the  appointee 
to  try  the  cause,  and  the  defendants  filed  separate  demurrers 
to  the  first  paragraph  of  the  complaint  for  want  of  facts  sufiS- 
cient.  These  demurrers  were  overruled.  The  third  para- 
graph of  the  complaint  counted  upon  a  joint  note  for  $100, 
dated  February  20th,  1877,  payable  on  September  1st  then 
next,  to  the  plaintiff,  and  signed,  ''  Isaac  Levi,  Samuel  M. 
Jones,  security."  On  the  27th  judicial  day  of  said  adjourned 
term  the  defendants  moved  for  a  change  of  judge,  and  in  sup- 
port of  said  motion  filed  an  affidavit  of  the  defendant  Jones, 
alleging  bias  and  prejudice  against  him  on  the  part  of  said 
William  D.  Ward.  This  motion  was  overruled.  The  de- 
fendants jointly  answered  the  first  paragraph  of  the  complaint 
by  a  general  denial. 

The  defendant  Levi  answered  the  third  paragraph  of  the 
complaint  by  three  paragraphs,  to  wit: 

L  Failure  of  consideration. 

2.  Payment. 

3.  Partial  payment. 

The  defendant  Jones  answered  said  third  paragraph  of  the 
complaint  by  a  plea  of  partial  payment.  The  plaintiff  replied 
in  denial  of  the  special  defences.  A  jury  returned  a  verdict 
for  the  plaintiff.  Judgment  was  rendered  thereon  over  a  mo- 
tion for  a  new  trial  by  defendants,  and  they  appealed.  They 
assign  errors : 

1.  Overruling  the  motion  for  a  change  of  venue. 

2.  Overruling  the  motion  for  a  new  trial. 

3.  Overruling  the  demurrer  to  the  first  paragraph  of  the 
complaint. 

The  complaint  was  sufficient;  it  shows  that  the  defendants 
received  all  the  consideration  which  thev  voluntarily  and 
knowingly  contracted  for.  Baker  v.  Roberts,  14  Ind.  552  ; 
Major  V.  Brush,  7  Ind.  232 ;  Hardesty  v.  Smith,  3  Ind.  39. 
Upon  a  ruling  on  an  application  for  a  change  of  venue,  error 
can  not  be  assigned ;  such  matter  belongs  to  the  motion  for  a 
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new  trial.  McCorlde  v.  Statey  14  Ind.  39;  Wiley  v.  Barclay, 
58  Ind.  577 ;    Walker  v.  Heller,  73  Ind.  46. 

Of  the  eighteen  reasons  alleged  for  a  new  trial,  the  appel- 
lants, in  their  brief,  discuss  only  one,  to  wit :  "  That  the  court 
erred  in  overruling  the  defendants'  motion  for  a  change  of 
venue  from  the  judge  herein.''  The  other  reasons  are  therefore 
regarded  as  waived. 

The  bill  of  exceptions  shows  that  one  of  the  rules  of  said 
court  was  that  "an  application  to  change  the  venue  from  the 
county  or  the  trial  from  the  judge  will  not  be  entertained 
after  Tuesday,  the  second  day  of  the  terra."  The  bill  of  ex- 
ceptions also  shows  that  in  the  present  case  the  motion  for  the 
change  of  judge  was  made  after  the  second  day. 

Circuit  courts  have  power  to  make  rules  "  not  repugnant  to 
the  laws  of  this  State."  2  R.  S.  1876,  p.  9,  section  14.  In 
Kndz  V.  GriJfUh,  68  Ind.  444,  this  court  said :  "  It  has  been 
repeatedly  decided  by  this  court,*  that  a  rule  of  court  requiring 
that  an  application  for  change  of  venue,  or  change  of  judge, 
must  be  made  on  or  before  a  day  specified  *,  and  providing 
that,  if  not  thus  made,  it  will  not  be  entertained  or  allowed, 
is  *not  repugnant  to  the  laws  of  this  State,' and  is  such  a  rule 
as  the  circuit  courts  are  authorized  to  make.  Redman  v.  The 
State,  28  Ind.  205;  Galloway  v.  The  State,  29  Ind.  442; 
Whittem  v.  The  State,  36  Ind.  196;  Truitt  v.  Truitt,  38  Ind. 
16 ;  Jejfersonville,  etc.,  R.  R.  Co,  v.  Hendricks,  41  Ind.  48 ; 
and  Bennett  v.  Ford,  47  Ind.  264." 

There  was,  therefore,  no  error  in  overruling  the  motion  for 
a  change  of  judge.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants^ 
with  ten  per  cent.  damagQs. 
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No.  10,337. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Krinning. 

NboLIOENCE. —  Railroads, —  LiabilUy  for  Fire^, —  Pleading. —  A  complaint 
against  a  railroad  company,  averring  negligence  in  suffering  the  uccu- 
mulation  of  combustibles  upon  its  right  of  way,  and  neglie^cnce  in  the  use 
of  its  engines,  which  were  defective,  whereby  such  combustibles  were 
ignited,  and  negligence  in  permitting  the  Bre  thus  kindled  to  escape  to  the 
lands  of  an  adjoining  owner,  and  thence  continuously  to  the  plaintiff's 
lands  not  abutting  on  the  railroad,  whereby  the  plaintiff's  fences,  hay 
and  meadows  were  destroyed,  and  that  the  plaintiff  was  without  fault,  is 
good  on  demurrer,  though  the  distance  to  the  plaiAtiff 's  lands,  the  par* 
ticular  defects  of  the  engines  and  the  acts  of  negligence  are  not  specified. 

Same. — To  permit  the  accumulation  of  combustibles  upon  the  plaintiff's 
own  lands,  or  lands  between  those  and  the  railroad,  is  not  neG;ligence 
^  se. 

Instructions. — Practice. — Arwixnto  Interrogatories. — Supreme  Court, — Error 
in  refusing  proper  instrurtions  upon  a  point  which,  it  appears  by  an- 
swers of  the  jury  to  interrogatories,  was  found /or  the  party  complaining, 
is  not  available  in  the  Supreme  Court. 

From  the  Carroll  Circuit  Court. 

A.  W.  Reynolds  and  E,  R,  Sellet's,  for  appellant. 
J.  A.  Bdtson  and  D.  Turpie,  for  apjMjlloe. 

ZoLLARS,  J. — The  facts  set  up  in  the  complaint  are  sub- 
stantially as  follows:  Appellee  was  the  owner  of  land  in 
White  county,  near  which,  in  said  county,  was  and  is  the  rail- 
way owned,  controlled  and  operated  by  appellant;  appellant 
negligently  suffered  and  permitted  grass,  weeds  and  other 
combustible  material  to  grow,  mature  and  accumulate  upon  its 
track  and  right  of  way  in  the  vicinity  of,  and  in  close  prox- 
imity to,  appellee's  land ;  during  July  and  August,  1881,  when 
the  weather  was  very  warm  and  dry,  said  grass,  etc.,  became 
very  dry  and  combustible,  and  liable  to  become  fired ;  on  the 
29th  day  of  August,  1881,  appellant,  by  its  agents  and  em- 
ployees, so  negligently  conducted  the  running  of  one  of  its 
engines  by  and  near  appellee's  land,  that  said  engine  fired  the 
asiid  dry  grass,  etc.,  on  the  track  and  right  of  way ;  appellant 
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carelessly  and  negligently  suffered,  allowed  and  permitted  the 
said  fire  to  spread  from  its  right  of  way  to  adjoining  lands, 
and  thence  to  the  lands  of  appellee.  It  is  further  alleged 
that  the  engine  was  not  in  proper  condition  and  repair  to  pre- 
vent fire  escaping  and  igniting  the  said  dry  grass,  etc.  It  "is 
averred  further,  that  the  fire  thus  started  upon  appellant's  track 
and  right  of  way  was  a  continuous  fire,  until  it  burned  over 
the  intervening  space  and  reached  appellee's  land,  and  burned 
and  destroyed  his  fences,  meadows,  hay  in  the  stack,  etc, ;  that 
appellee  was  without  negligence  or  fault,  as  were  also  the 
owners  of  the  intervening  lands. 

A  demurrer  to  this  complaint  was  overruled  by  the  court 
below,  and  appellant  excepted.  This  ruling  is  assigned  for 
error  in  this  court.  The  objections  urged  to  the  complaint  by 
appelknt's  counsel  are,  that  it  is  not  stated  how  near  appel- 
lee's land  is  to  the  railroad ;  in  what  particular  the  engine  was 
defective ;  what  the  negligent  acts  on  the  part  of  appellant 
were;  or  that  the  injury  was  the  natural  and  proximate  re- 
sult of  the  negligent  acts  of  appellant.  None  of  thes6  ob- 
jections were  well  taken  on  demurrer.  The  proper  way  to 
reach  them,  if  they  existed,  was  by  a  motion  to  have  the  com- 
plaint made  more  specific.  Cincinnati^  etc.,  R,  R.  Go.  v. 
Chester,  57  Ind.  297 ;  Baniett  v.  Leonard,  66  Ind.  422. 

Appellant's  counsel  insist  that  the  verdict  of  the  jury  is  not 
supported  by  a  preponderance  of  the  evidence ;  that  as  ap- 
pellee's land  did  not  adjoin  the  appellant's  right  of  way,  but 
was  a  half  mile  distant, and  as  the  intervening  lands  had  upon 
them  grass,  weeds  and  stubble,  by  which  the  fire  was  commu- 
nicated to  his  land,  the  injury  was  not  the  natural  and  proxi- 
mate result  of  appellant's  negligence,and,  hence,  appellee  can 
not  recover;  that  the  adjoining  land-owners  were  as  much 
bound  to  keep  their  lands  free  from  grass,  etc.,  as  the  railroad 
company,  and  if  they  did  not  do  so  they  were  guilty  of  such 
negligence  as  will  defeat  a  recovery  by  appellee.  We  can  not 
reverse  the  judgment  on  the  weight  of  the  evidence. 

There  is  evidence  to  show  that  the  right  of  way  where  the 
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fire  started  was  covered  with  dry  grass  from  two  or  three  to 
eighteen  inches  in  height;  that  the  employees  of  the  railroad 
company  had  cut  the  grass  and  weeds  along  the  track  to  a  width 
of  two  or  three  feet  from  the  ends  of  the  cross  ties^and  left  it 
upon  the  ground  where  so  cut ;  that  frequently,  and  for  some 
time  before  the  fire  which  caused  the  injury  complained  of,  live 
«oals  of  fire,  in  more  or  less  quantities,  were  found  upon  the 
track  after  the  engine  known  as  No.  6  had  passed  over  the 
road ;  that,  as  a  rule,  for  some  time  before  the  fire  complained 
of,  fires  broke  out  in  the  dry  grass  and  weeds  upon  the  right 
of  way  just  after  this  engine  passed  over  the  track,  and,  on 
one  occasion,  seven  different  fires,  near  each  other,  started  in 
the  grass,  etc.,  just  after  this  engine  had  passed.  The  fire  thai 
resulted  in  the  injury  to  appellee  broke  out  almost  immedi* 
ately  after  this  engine  had  passed  over  the  road.  This  evi- 
dence, with  more  of  similar  character,  together  with  evidence 
on  the  part  of  appellant  to  show  that  the  engine  was  in  good 
condition,  and  carefully  managed,  went  to  the  jury,  and  we 
can  not  say  that  there  was  not  sufficient  evidence  upon  which 
the  jury  might  find  that  appellant  was  guilty  of  negligence  as 
charged  in  the  complaint.  See  Toledo,  etc. ^R.  W,  Co,  v.  Wand, 
48  Ind.  476;  Gagg  v.  Vetter,  41  Ind.  228  (13  Am.  R.  322); 
Pittsburgh,  eto,,  R.  R.  Oo.  v.  Nelson,  51  Ind.  150;  Louisville, 
etc,,  R.  W.  Go.  V.  Richardson,  66  Ind.  43  (32  Am.  R.  94) ; 
Pittsburgh,  etc.,  R.  R.  Go.  v.  Noel,  77  Ind.  110;  Gaswell  v. 
Chicago,  etc.,  R.  W.  Go.,  42  Wis.  193;  Pierce  Railroads,  434 
and  440 ;  Perry  v.  Southet*n,  etc.,  R.  R.  Co.,  50  Cal.  578. 

Neither  can  we  say  from  the  evidence  that  the  adjoining 
land-owners  were  guilty  of  negligence  in  allowing  grass  and 
weeds  to  remain  upon  their  lands.  From  the  evidence  as  we 
find  it  in  the  record,  we  can  not  tell  definitely  upon  what  lands 
grass,  etc.,  was  thus  allowed  to  remain.  Very  many  of  the 
most  important  questions  were  propounded  and  answered  with 
reference  to  a  map  or  plat  used  by  counsel  and  witnesses  in 
fixing  the  location  and  relative  position  of  lands,  the  points 
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where  the  fire  started,  and  places  where  it  is  contended  ad- 
joining lands  were  covered  with  grass  and  weeds.  The  map 
is  not  in  the  record,  and  the  questions  and  answers  in  relation 
to  it  are  not  such  as  to  convey  any#intelligible  idea  of  the  sev- 
eral localities.  The  jury,  in  answer  to  interrogatories,  found 
that  there  were  weeds  and  grass  upon  lands  adjoining  the 
railroad,  and  that  the  fire  would  not  have  reached  appelleeV 
land  but  for  such  weeds  and  grass.  They  also  answered  that 
the  owners  of  the  lands  were  not  guilty  of  negligence  in  per- 
mitting the  grass  and  weeds  to  so  grow  and  remain  upon  their 
lands.  This  question,  so  far  as  it  was  material  in  this  case, 
was  a  question  for  the  jury,  and  we  can  not  disturb  their  verdict 
upon  the  evidence.  Louisville,  etc.,  R.  W.  Co.  v.  Richardson^ 
supra;  Pierce  Railroads,  434,  441,  and  cases  cited;  Flynn  v^ 
San  Francisco,  etc,  R.  R.  Co.,  40  Cal.  14  (6  Am.  R.  595). 

The  grass  and  weeds  in  relation  to  which  the  jury  made 
special  answer  were  upon  lands  adjoining  the  railroad.  Ap- 
pellee's land  is  a  half-mile  distant  from  the  railroad ;  the  fire 
spread  over  intervening  lands,  upon  which  were  grass  and 
stubble,  and  ignited  stacks  of  hay  upon  land  adjoining  appel- 
lee's land ;  from  these  stacks  the  flames  reached  the  haystacks 
of  appellee,  and  spread  thence  to  his  lands.  The  jury  found, 
both  in  their  general  verdict  and  in  answer  to  an  interrogatory, 
that  appellee  was  not  guilty  of  contributory  negligence,  and 
made  proper  efforts  to  arrest  tlie  fire  and  save  his  property. 
It  can  not  be  said  as  a  matter  of  law,  that  the  negligence  of 
appellant  was  not  the  proximate  cause  of  the  injury  to  apjKjl- 
lee.  There  seems  to  have  been  no  intervening  negligence, 
and  there  was  no  intervening  cause  operating  between  the 
negligence  of  appellant  and  the  injury  to  appellee.  The  in- 
jury was  the  natiiral  and  probable  consequence  of  the  negli- 
gence of  appellant,  and  such  as  might  have  been  foreseen  in 
the  light  of  attending  circumstances.  The  authorities  are  in 
conflict  in  the  application  of  the  maxim,"  causa proxima,  ei non 
remota,  speciatur,^^  to  the  facts  in  different  cases,  but  the  con- 
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elusion  we  have  reached  in  this  case  is  in  Iiarmony  with  the 
weight  of  the  aJjudicatecl  cases.  It  would  not  be  profitable  to  do 
more  than  cite  some  of  them.  Pierce  Railrgads,  442,  and 
cases  cited  by  the  author ;  Binford  v.  Johnston,  82  Ind.  426 
(42  Am.  R.  508) ;  BiUuuni  v.  Indianapolis,  etc,  R.  R.  Co,,  76 
Ind.  166  (40  Am.  R.  230);  Henri/  v.  JSouthern  Pacific  R.  R. 
Co.,  50  Cal.  176 ;  Pernj  v.  Southern  Pacific  R.  R.  Co.,  50  Cal. 
578;  ^Milwaukee,  etc,  R.  W.  Co.  v.  Kellogg,  94  U.  S.  469; 
Atchison,  etc,  R.  R.  Co.  v.  Stanford,  12  Kan.  354  (15  Am.  R. 
362) ;  Fait  v.  Toledo,  etc,  R.  W.  Co.,  59  111.  349  (14  Am.  R. 
13) ;  Kellogg  v.  Chicago,  etc,  R.  W.  Co.,  26  Wis.  223  (7  Am. 
R.  69) ;  Pennsylvania  R.  R.  Co.  v.  Hope,  80  Pa.  St.  373  (21  Am. 
R.  100);  Toledo,  etc,  R.  W.  Co.  v.  Muthersbaugh,  71  111.  572. 

There  was  no  error  in  refusing  the  instructions  asked  by 
appellant.  The  substance  of  the  first  is  that  the  escape  of 
sparks  from  the  stack  of  the  locomotive  is  not  per  se  negligence. 
There  is  no  available  error  in  the  refusal,  for  the  reason  that 
appellant  has  not  been  harmed  thereby.  The  jury,  in  answer 
to  interrogatories,  state  that  the  fire  did  not  originate  from 
such  sparks,  but  from  coals  from  the  fire-box.  The  alleged 
error  in  refusing  the  fifth  instruction  so  asked  is  not  available 
for  the  reason  that  such  refusal  was  not  made  one  of  the  causes 
for  a  new  trial. 

In  the  ninth  instruction  so  refused  the  court  was  asked  to 
charge  the  jury,  substantially,  that  if  there  was  an  accumula- 
tion of  grass  and  weeds  upon  the  land  of  appellee*,  and  upon 
the  lands  between  his  and  the  railroad,  bv  means  of  which  the 
fire  reached  appellee's  land,  he  can  not  recover.  There  was  no 
error  in  refusing  this  instruction.  The  fact  that  there  may 
have  been  grass  and  weeds  upon  the  lands  is  not  per  se  negli- 
gence. Whether  or  not  the  land-owners  were  guilty  of  negli- 
gence in  that  particular  was  a  question  to  be  submitted  to  the 
jury.  See  anthoriii 'S  above  cited.  The  court,  in  its  ninth 
insh'uetion,  stated  tlie  law  correctly  upon  tiiis  point,  and  as 
favorably  to  appclhuit  as  it  had  a  right  to  ask. 
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Complaint  is  also  made  that  the  trial  court  erred  in  giving 
instruction  No.  3.  An  instruction  identical  with  this  was 
examined  in  the  case  of  Louisville,  etc.,  R.  W.  Go,  v.  Stevens, 
ante,  p.  198,  and  held  not  to  be  erroneous. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed, 
at  the  costs  of  appellant. 
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No.  10,067. 

Board  of  CoMMissioNi^n^  of  Orange  County  v.  Hon. 

Pleading. — Slalemeni  of  Claim  Before  Boafl^of  Conimiii.iion€rs. — In  the  state- 
ment of  a  claim  to  be  allowed  by  a  board -Nf  county  commissioners, 
enough  must  be  alleged  to  show  that  the  count\^  liable  for  the  pay- 
ment of  the  demand.  \^^ 

Same. — Practice. — Amendment  on  Appeal. — Under  the  s^^lte  all  claims 
against  a  county  must  be  presented  for  allowance  to  the  yard  of  com- 
missioners. The  remiedy  for  refusal  to  allow  is  by  appea^^The  state- 
ment of  the  claim,  if  defective,  may  be  amended  on  the  appt\ 

Board  OF  Commissioners.— Tour««^rp  Trustee.— Phymian  for  th^oor,--A 
township  trustee  may  employ  a  physician  for  the  poor  of  his  i^nship 
only  in  case  of  the  failure  of  the  county  board  to  do  so. 

Sawe.— Agency.— Burden  of  Proof— The  employment  of  a  physiciait^  a 
trustee  to  treat  a  poor  person  is  not  proof  nor  evidence  of  his  righto 
make  the  employment.     The  failure  of  the  county  board  to  employ  mil 
be  shown  before  the  trustee  can  act.     Commissionersj  etc.,  v.  Holman^  3- 
Ind.  256,  distinguished. 

Sxy[E.—Pbiv€r  of  Toumship  TVusfee.— When,  by  failure  of  the  county  board 
to  employ  a  physician  for  the  poor  of  a  township,  the  power  of  the  trus- 
tee arises,  his  decision  in  respect  to  a  matter  within  his  discretion  is 
conclusive ;  but  he  can  not,  by  assuming  power,  acquire  it. 

Peactice.— iZi^A/  of  Trial  by  Jury  when  County  a  Party.— Change  of  Venue. — 
The  court  can  not  deny  to  a  county  defending  against  a  claim  a  right  of 
trial  by  jury  because  the  claimant  challenges  the  householders  of  the 
county  as  interested,  and  because  the  county  refuses  to  ask  a  change  of 
venue.     Board,  etc.,  v.  Loeb,  68  Ind.  29,  distinguished. 

From  the  Orange  Circuit  Court. 

W.  Farrcll,  for  appellant. 
W,  IL  Martin,  for  appellee. 
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Woods,  C.  J. — The  appellee  filed  before  the  board  of  com- 
missioners of  Orange  county  the  following  statement  of  a 
claim,  to  wit:    , 

"No.  3.  March  28th,  1«81. 

"To  Dr.  Benton  J.  Hon:     You  are  hereby  authorized  to 
render  the  necessary  medical  attention  to  Solomon  Sweeny 
at  the  prices  fixed  by  the  board  of  county  commissioners. 
"John  O.  Elrod,  Trustee  Orleans  Township. 
"Orleans,  Ind.,  June  6th,  1881. 
"Orange  County,  Dr.    To  Benton  J.  Hon. 

"Medical  attention  rendered  Solomon  Sweeny,  as  per  ren- 
dered statement  below,  $20." 

(Itemized  statement  omitted.)     Signed  and  verified. 

The  commissioners  rejected  the  claim,  and  in  the  circuit 
court,  to  which  the  claimant  appealed,  demurred  to  the  com- 
plaint, for  want  of  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Our  conclusion  is  that  the  demurrer  should  have  been 
sustained.  Strict  fonriality  and  technical  accuracy  in  the  state- 
ment of  a  claim  presented  to  a  board  of  commissioners  for  al- 
lowance is  not  required ;  but  enough  must  be  alleged  to  show, 
by  fair  intendment  at  least,  that  the  county  is  liable  for  the 
payment  of  the  demand,  else  the  board  may  properly  reject  it 
without  inquiry  into  the  facts  on  which  it  is  predicated. 

All  claims  against  a  county  must  be  presented  to  the  county 
board.  R.  S.  1881,  section  5758.  No  other  tribunal  has  orig- 
inal jurisdiction,  and  if  the  claim  be  not  allowed,  the  remedy 
is  by  appeal  alone ;  and  inasmuch  as  the  proceedings  on  ap- 
peal must  be  had  on  the  statement  of  the  demand  presented 
to  the  board,  it  ought  to  contain  the  substantial  requisites  of 
a  complaint.  If  defective,  it  may,  of  course,  be  amended.  In 
cases  wherein  ordinarily  a  demand  would  be  necessary  before 
bringing  an  action,  the  presentation  of  the  claim  for  allow- 
ance would  be  sufficient,  and  no  averment  or  proof  of  a  prior 
demand  would  be  necessary.  Board,  etc.,  v.  iliUer,  ante,  p» 
257 ;  Trimble  v.  Pollock,  77  Ind.  576. 

By  section  5764  of  R.  S.  1881,  it  is  made  the  duty  of 
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the  county  board  to  contract  with  one  or  more  physicians  to 
attend  upon  all  prisoners  in  jail  or  paupers  in  the  county 
asylum,  and  such  board  *^  may  also  contract  with  physicians 
to  attend  upon  the  poor  generally  in  the  county ;  and  no  claim 
of  a  physician  or  surgeon,  for  such  services,  shall  be  allowed 
by  such  board  except  in  pursuance  of  the  terms  of  such  con- 
tract :  Provided^  That  this  section  shall  not  be  so  construed 
as  to  prevent  the  overseers  of  the  poor,  or*any  one  of  them,  in 
townships  not  otherwise  provided  for,  from  employing  such 
medical  or  surgical  services  as  paupers  within  his  or  their 
jurisdiction  may  require." 

The  township  trustee  is  the  lawful  overseer  of  the  poor  of 
his  townshij),  and  is  enjoined  to  see  that  they  are  properly 
relieved  and  cared  for  in  the  manner  required  by  law.  R.  S. 
1881,  sections  5094,  6071. 

In  the  case  of  Board,  etc.,  v.  Roynton,  30  Ind.  359,  it  was 
held,  and  as  we  think  correctly,  that,  under  these  provisions 
of  the  law,  the  trustee  has  power  to  employ  physicians  only 
in  the  event  the  commissioners  fail  to  do  so.  Outside  of  these 
provisions  there  can  be  no  liability  of  the  county  for  the^er- 
vices  of  physicians  or  surgeons.  The  general  rule  is  that  one 
who  seeks  to  hold  a  principal  for  the  acts  or  contracts  of  an 
aij;ent  must  allege  and  prove  the  agent's  authority  to  do  the 
act  or  to  make  the  particular  contract.  The  authority  of  a 
public  agent,  so  far  as  defined  by  law,  need  not  be  averred,  as 
the  courts  must  take  notice  of  the  law ;  but  where,  by  the  terms 
of  the  law,  certain  facts  or  conditions  must  exist  in  order  to 
confer  or  invoke  the  authority  of  a  particular  agent  to  act  in 
the  particular  case,  the  facts  or  conditions  must  be  averred  by 
him  whose  right  of  action  depends  on  such  authority. 

The  complaint  before  us  is  defective  in  many  particulars; 
it  contains  no  allegation  that  the  order  attached  to  the  state- 
ment of  the  claim  is  made  a  part  of  the  statement ;  nor  that  the 
order  was  made  by  any  one ;  nor  that  the  person,  if  there  was 
one,  whose  name  was  signed  to  it,  was  at  the  time  the  trustee 
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ef  the  township;  nor  that  the  services  were  rendered  in  pur- 
fiuancc  of  the  order  or  employment  of  such  trustee;  nor  that 
the  individual  treated  was  a  poor  person;  nor  that  the  county 
had  not  employed  a  physician,  who  was  ready  to  perform  the 
service. 

It  is  claimed  upon  the  authority  of  the  case  of  Commit- 
monerSy  etc,  v.  Holman,  34  Ind.  25(),  that  the  employment  of 
the  appellee  by  the  township  trustee  is  conclusive  upon  the 
county;  but  in  this  complaint  it  is  not  alleged  that  the  ap- 
pellee was  employed  by  the  township  trustee ;  besides,  the  case 
«ited  decides  only  that  the  decision  of  the  trustee  was  final  in 
respect  **  to  the  necessities  of  the  persons  relieved ; "  that  is, 
that  they  were  poor  persons,  and  needed  treatment ;  but  the 
<leGision  can  not  be  carried  to  the  extent  of  saying  that  the 
trustee  may  decide  that  the  county  board  has  not  employed  a 
physician  for  his  township,  therefore  he  has  power  to  employ 
physicians  for  the  treatment  of  particular  cases.  When,  by 
failure  of  the  board  to  employ  a  physician,  the  power  of  the 
trustee  arises,  his  decision  in  respect  to  matters  within  his  dis- 
•cretion  should  be  conclusive;  but  he  can  not,  in  the  absence 
of  the  conditions  on  which  he  is  authorized  to  act,  by  assum- 
ing power  acquire  it. 

The  record  presents  another  question  which  is  of  practical 
importance,  and,  in  the  event  of  another  trial,  may  arise  again 
in  this  case,  and  that  is,  whether  or  not  the  court  erred  in  re- 
fusing a  jury  trial  at  the  demand  of  the  appellant.  The  record 
shows  that  upon  the  request  of  the  appellant  for  a  jury  trial, 
the  jury  was  called  and  the  panel  filled  with  householders  and 
voters  of  the  county,  all  qualified  lo  serve  as  jurors  except 
that  they  were  resident  taxpayers,  and  to  that  extent  inter- 
ested in  the  result  of  the  suit.  Thereupon  the  appellee  chal- 
lenged each  juror  for  that  cause;  the  court  allowed  the  chal- 
lenge, and  caused  the  panel  to  be  fillPd  a  second  time,  when 
the  plaintiff  repeated  his  challenge,  which  the  court  sustaine?t, 
And,  over  the  objection  and  exception  of  the  appellant,  pro- 
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ceeded  to  hoar  and  determine  the  cause  without  the  aid  of  a 
jury.  It  is  claimed  that  this  action  is  supported  by  the  de- 
cision made  in  the  case  of  Board,  etc.,  v.  Loeb,  68  Ind.  29; 
but  in  that  case  it  was  the  party  which  demanded  a  jury  trial 
that  insisted  upon  the  technical  disqualification  of  every  juror 
called  into  the  box,  and,  besides,  gave  notice  that  the  same 
objection  would  be  made  to  any  jurors  which  niiglit  be  called ;' 
and  thereupon  the  court  notified  the  party  that  if  a  change  of 
venue  were  not  moved  for  the  cause  would  be  set  down  for 
trial  without  a  jury;  and  the  defendant  having  refused  to  ask 
the  change,  the  court  tried  the  cause,  and  the  action  was  upheld.. 

This  case  is  different,  and  so  essentially  different  that  we 
are  not  willing  to  declare  it  within  the  ruling  cited.  The  ap- 
pellant was  entitled  to  a  jury  trial;  it  was  a  constitutional 
right;  K.  S.  1881,  section  65;  and  it  did  nothing  to  forfeit 
the  right.  It  was  not  bound  to  ask  a  change  of  venue ;  and 
if  the  appellee  deemed  the  jurors  of  the  county  disqualified 
on  account  of  their  interest  in  the  result  of  the  action,  he 
should  have  applied  for  the  necessary  change.  Indeed,  in  the 
case  cited,  the  plaintiff  might  have  taken  the  same  course,  and 
it  is  difficult  to  see  why,  on  principle,  the  defendant,  by  in- 
sisting on  the  right  of  challenge,  should  have  been  held  to  the 
necessity  of  asking  a  change  of  venue,  in  order  to  be  entitled 
to  another  right  which  is  unconditionally  guaranteed  by  the 
fundamental  law.  If  either  right  could  properly  have  been 
denied,  it  would  seem  more  reasonably  to  have  been  the  right 
of  challenge,  with  the  exercise  of  which  the  demand  for  a 
jury  was  inconsistent. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  complaint. 
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No.  7403. 
COLTON  ET  AL.  V.  VaNDERVOLGEN  ET  AL. 

Contract. — Conttmotion, — Set-Off. — Mortgage. — Evidence  of  ContemporaneGua 
Verbal  AgreemenL — A  written  contract  was  as  follows  :  "  There  is  due  to  C. 
W.Colton  thesamof  $3,001.25,  with  interest  at  G  percent  per  annum  from 
date.  The  above  amount  to  be  pjiid  in  siioli  sums  nnd  to  such  parties  as 
he  may  designate;  $1,140.79  is  to  be  retained"  by  the  undersigned,  "to 
protect  them  against  a  mortgage  binding  tlie  flour-mill  lease  for  the 
above  amount." 

Held,  in  an  action  thereon,  that  this  was  a  promise  to  pay  Colton  or  order, 
the  beneficial  interest  being  in  him,  and  did  not  impose  any  obligation 
to  discharge  the  mortgage. 

Held,  also,  that  it  was  subject  to  set-off,  as  any  other  obligation  to  pay 
money. 

Held,  also,  that  a  contemporaneous  verbal  agreement  to  pay  the  mortgage 
was  not  admissible. 

Witness. — Malice. — Evidence  that  an  adverse  witness  holds  malice  or  ill- 
will  against  the  party  against  whom  he  testifies  is  admissible,  though  he 
be  a  co-party,  and  his  evidence  tend  to  fix  a  liability  upon  himself. 

Practice. — Reopening  Qise. — Discretion  (if  Court. — It  is  in  the  discretion 
of  the  court  to  permit  additional  evidence,  after  the  evidence  has  been 
closed,  and  oply  in  case  of  its  abuse  or  injustice  will  the  exercise  of  this 
discretion  be  reviewed. 

From  the  Carroll  Circuit  Court. 

/.  Applegate  and  J.  F.  McIIugh,  for  appellantd. 
L.  B.  Sims  and  D.  P,  Baldwin,  for  appellees. 

Elliott,  J. — The  complaint  is  founded  upon  a  written  in- 
strument which  reads  thus : 

"Pittsburgh,  Ind.,  February  6th,  1866. 

"There  is  due  to  C.  W.  Colton  the  sum  of  three  thousand 
one  and  ^^  dollars,  with  interest  at  six  per  cent,  per  an- 
num from  date.  The  above  amount  to  be  paid  in  such  sums 
and  to  such  parties  as  he  may  designate;  eleven  hundred  and 
forty  and  ^^^^  dollars  is  to  be  retained  in  the  hands  of  Van- 
dervolgen,  Fisher  &  Morrow  to  protect  them  against  a  mort- 
gage binding  the  flour-mill  lease  for  the  above  amount. 
(Signed)    "  Vandervolgen,  Fisher  &  Morrow.'* 

This  obligation  was  transferred  by  a  written  assignment  to 
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George  W.  Colton,  who  instituted  the  action.  After  the  fil- 
ing of  the  complaint  GtMjrgo  W.  Day  caiue  into  court  asking 
to  be  made  a  party,  alleging  that  C.  W.  Colton,  the  obligee 
named  in  the  instrument,  agreed  to  pay  a  firm  of  which  he, 
Day,  wa!^  a  member,  the  sum  of  $829.29 ;  and  that  the  obligee, 
for  the  purpose  of  satisfying  this  debt,  directed  that  payment 
of  the  amount  thereof  should  be  made  to  Day.  The  obligors, 
here  the  appellees,  answered* in  three  paragraphs.  The  first  is 
the  general  denial,  the  second  a  verified  plea  of  nonc^^/ac^itm, 
and  the  third  is  a  plea  of  set-off.  A  cross  complaint  in  two 
paragraphs  was  also  filed  by  them,  \vhich  we  regard  as  sub- 
stantially alike,  and  as  pleading  a  payment  of  the  obligation, 
while  owned  and  held  by  the  obligee  and  before  notice  of  as- 
signment, and  praying  for  its  cancellation.  The  principal 
question  in  the  case  is  as  to  the  character  and  efiect  of  the  in- 
strument sued  on. 

It  is  not  a  promise  to  pay  Day  &  Matlock,  the  firm  rep- 
resented by  Day,  any  sum  of  money  whatever,  and  is  not, 
therefore,  a  promise  for  their  benefit  and  capable  of  enforce- 
ment by  them.  No  third  person  could  claim  any  right  to  its 
benefit  until  designated  as  a  beneficiary  by  the  obligee.  The 
promise  contained  in  the  instrument  sued  on  is  made  to  the 
obligee,  and  not  to  any  third  person.  The  language  employed 
gives  the  instrument  substantially  the  same  meaning  as  if  the 
ordinary  phrase  "  or  order  "  had  been  used.  The  promise  is 
not  at  all  like  those  found  in  deeds  covenanting  for  the  pay- 
ment of  a  specific  and  designated  encumbrance ;  it  is  no  more 
than  a  mere  general  undertaking  to  pay  money  as  the  obligee 
mav  direct. 

The  clause  providing  that  the  obligors  may  retain  $1,140.- 
79,  to  protect  them  against  a  mortgage  binding  the  mill,  does 
not  contain  a  promise  to  pay  that  mortgage.  This  provision 
of  the  instrument  confers  a  riglit  to  withhold  the  money ;  it 
creates  no  obligation  to  pay  the  encumbrance.  The  stipula- 
tion is  for  the  benefit  of  the  obligors,  not  for  thatof  the  mort- 
gagees.    It  confers  no  rights  at  all  upon  the  latter,  and  is  a 
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provision  for  the  exclusive  bunofit  of  the  obligors,  and  one 
which  they  were  at  liberty  to  renounce  at  pleasure. 

The  cross  complaint  of  Day  does  not  aver  that  the  obligors 
had  undertaken  to  pay  the  mortgage  held  by  Day  &  Matlock, 
nor  does  it  aver  that  anything  at  all  remained  unpaid  when 
the  obligee  directed  the  obligors  to  pay  the  mortgage.  It  is 
quite  clear  that  the  direction  to  pay  would  confer  uo  right  if, 
at  the  time  it  was  given,  the  full  amount  of  the  note  had  been 
paid,  or  if  the  obligors  had  in  good  faith  acquired  defences  to 
the  instrument.  It  was  not  enough  for  the  cross  complainant 
to  show  that  he  had  acquired  rights  prior  to  the  alleged  assign- 
ment ;  it  was  also  necessary  for  him  to  show  that  some  part,  at 
least,  of  the  sura  stated  in  the  instrument  remained  unpaid. 

We  do  not  regard  the  instrument  as  prohibiting  the  obligors 
from  acquiring  a  valid  set-oflF.  The  promise  is  not,  as  we  have 
seen,  to  pay  a  third  person  a  specific  debt,  but  is  a  general 
undertaking  to  pay  as  the  obligee  may  order  or  direct,  and 
until  some  act  was  done  fixing  the  right  of  third  persons  as 
beneficiaries,  the  whole  beneficial  interest  remained  in  him; 
rights  acquired  against^iim  while  the  owner  of  the  entire  in- 
terest could  not  be  divested  by  subsequent  acts.  We  think  it 
probable  that  the  appellees  might  have  acquired  a  set-off 
against  any  part  of  the  debt  evidenced  by  the  instrument,  but 
:are  quite  clear  that  such  a  right  might  be  acquired  as  to  the  sum 
it  is  provided  they  should  retain  for  their  protection  against 
the  mortgage.  This  stipulation  for  their  benefit  was  one  which 
they  might  renounce  and  discharge  their  indebtedness  by  the 
acquisition  of  valid  claims  against  the  obligee. 

There  is,  as  we  have  said,  no  averment  in  the  cross  com- 
plaint of  Day  that  there  was  any  agreement  or  undertaking 
on  the  part  of  appellees  to  pay  the  mortgage  executed  to  Day 
&  Matlock,  and  for  this  reason,  if  for  no  other,  evidence  of 
such  an  agreement  would  have  been  incompetent.  The  theory 
upon  which  Day's  pleading  proceeds  is  that  the  instrument 
creates  a  right  of  action  in  his  favor,  and  he  can  not  shift  his 
ground  and  rely  upon  a  distinct  and  different  theory.     Hav- 
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injT  declared  on  a  written  instrument  lie  can  not  recover  on  a 
parol  agreement  of  an  altogether  diiferent  character. 

It  was  proper  to  permit  the  appellees  to  prove  that  tht^ 
obligee  had  directed  them  not  to  pay  the  claim  of  Day  & 
Matlock.  It  may  be  true,  as  the  burden  was  on  the  appel- 
lants to  prove  an  order  in  their  favor,  that  it  was  unneces- 
sary for  appellees  to  prove  an  order  to  the  contrary ;  but,  how- 
ever this  may  be,  there  was  no  error  of  which  the  former  can 
rightfully  complain. 

The  legal  effect  of  an  instrument  sued  on  can  not  be  varied 
by  evidence  of  the  unexpressed  understanding  of  the  parties. 
The  instrument  is  to  be  construed  by  the  court,  and  in  con- 
struing it  regard  is  to  be  had  to  the  language  employed,  with- 
out reference  to  any  secret  or  unexpressed  understanding  of 
the  parties. 

Where  an  instrument  embodies  the  agreement  of  the  parties 
it  speaks  for  them,  and,  in  the  absence  of  fraud  or  mistake, 
the  language  used  in  it  measures  and  declares  their  rights.  As 
we  have  seen,  the  instrument  sued  on  does  not,  on  its  face, 
confer  any  right  of  action  upon  Day  &  Matlock,  and  it  was 
not  competent  to  prove  by  parol  a  contemporaneous  verbal 
agreement  vesting  in  them  a  right  of  action.  It  was  compe- 
tent for  them  to  prove  that  the  obligor  had  designated  them 
as  persons  to  whom  payment  should  be  made,  but  not  to  prove 
a  verbal  contemporaneous  agreement  that  it  was  the  under- 
standing of  the  parties  that  the  instrument  should  have  a 
meaning  different  from  that  which  its  language  imports. 

Day  &  Matlock  had  no  such  interest  in  the  obligation  sued 
on  as  entitled  them  to  contest  the  right  of  the  obligors  to  set  up 
claims  acquired  by  them  against  the  original  liolder  of  it. 
The  debt  evidenced  by  the  instrument  was  due  to  the  obligee  ; 
he  was  the  sole  creditor  until  some  other  person  had  ac(juired 
an  interest  according  to  its  provisions.  Day  had  no  right  to 
contest  the  question  of  the  right  of  the  obligors  to  plead  and 
prcrve  a  set-off,  until  he  had  shown  some  act  vesting  in  him  a. 


NOVEMBER  TERM^  1882.  3G5 


Col  ton  et  al.  v.  Vandervolgen  et  ai 


right  of  action  on  the  contract  made  by  the  appellees  with 
the  obligee. 

It  is  proper  to  show  that  a  witness  entertains  malice  or  ill- 
will  towards  the  party  against  wliora  he  testifies.  This  is  so 
although  the  witness  may  be  one  of  several  who  are  jointly 
sued.  It  was  proper  in  this  case  to  show  the  hostility  of  Mor- 
row towards  those  with  whom  he  liad  at  one  time  been  in 
partnership,  and  whom,  as  there  was  evidence  tending  to  prove, 
he  had  unjustly  and  without  authority  involved  in  a  heavy 
liability.  It  was  right  to  put  the  jury  in  full  possession  of 
all  the  facts  and  let  them  judge  of  his  credibility  as  a  witness. 
It  can  not  be  said  as  matter  of  law  that  a  man  who  is  swear- 
iiiijc  aii:ainst  himself  as  well  as  others  may  not  be  willin«c  to 
inflict  loss  upon  himself,  for  the  purpose  of  revenge,  or  for 
the  gratification  of  malice.  Sacred  history  affords  a  notable 
example  of  the  willingness  of  a  man  to  bring  death  upon  him- 
self in  order  to  punish  his  enemies. 

•  We  can  not  say  that  the  court  abused  the  discretion  vested 
in  it  in  permitting  the  evidence  to  be  reopened  after  appel- 
lants had  given  their  rebutting  evidence.  Such  matters  are 
much  in  the  discretion  of  the  trial  court,  and  it  is  only  where 
it  appears  that  injustice  has  been  done,  or  the  discretion 
abused,  that  the  appellate  court  will  interfere. 

Taking  all  the  instructions  of  the  court  upon  the  subject  of 
the  construction  of  the  contract,  we  think  they  express  the 
law  correctly.  George  W.  Col  ton  had  no  right  in  the  instru- 
ment until  after  the  assignment  to  him,  and  he  clearly  can  not 
complain  of  what  w\is  done  before  notice  of  assignment.  Day 
has  no  right  to  complain  of  anything  that  was  done  prior  to 
the  acquisition  of  rights  by  the  firm  which  he  represented. 
No  man  can  have  an  action  until  some  right  has  been  invaded, 
and  what  was  done  before  a  right  was  acquired  can  not  be  an 
invasion. 

We  think  that  the  instrument  sued  on  did  authorize  the 
obligee  to  require  the  money  due  upon  it  to  be  paid  to  him- 
self    He  retained  the  right  to  direct  payment  to  any  person 
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he  chose,  and  this  gave  him  an  undoubted  right  to  name  him- 
self, even  if  that  ceremony  had  been  necessary.  It  is  a  mis- 
take to  suppose  that  the  promise  created  any  trust  for  the 
benefit  of  Day  &  Matlock, or  anybody  else;  there  was  neither 
a  trust  nor  a  ce^dui  que  trust.  The  instrument  recites  that  the 
money  is  due  C.  W.  Colton,  the  obligation  is  executed  di- 
rectly to  him,  and  in  hilh  was  the  whole  legal  and  beneficial 
interest,  with  a  right  to  direct  payment  to  such  persons  as  he 
should  designate.  This  right  of  designation  did  not  strip  the 
obligors  of  any  rights  of  set-off  as  to  the  amount  which  it 
was  agreed  they  should  retain  for  their  protection  against  the 
mortgage  referred  to  in  the  obligation.  As  the  controversy 
was  narrowed  to  the  right  of  set-off  against  the  sum  retained 
under  the  clause  just  referred  to,  it  was  proper  to  instruct  the 
jury  that  claims  acquired  before  assignment  were  valid  set-oifs. 

The  verdict  is  clearly  right  on  the  evidence. 

Judgment  affirmed. 


No.  10,127. 

Iiao  T|  Gerber  v.  Friday  et  al. 

(  w "^1  Supreme  Court. — Res  Adjudicata. — Pieadinf/. — A  complaint  was  held  good 

|u.*j   i)P0|  by  the  Supreme  Court  on  appeal,  and  the  court  below,  obeying  it«  man- 

jU   ^  date,  then  overruled  a  demurrer  to  it.    On  a  subsequent  appeal, 

^  jjg^l  Heldj  that  the  former  decision,  though  erroneous,  must  be  adhered  to  in  that 

,>»!   679|  case,  and  an  answer,  which  neither  denied  nor  confessed  and  avoided  the 

complaint,  must  be  held  bad  on  demurrer. 

From  the  Hamilton  Circuit  Court. 

71  ,/.  Kane  and  T,  P.  Davis,  for  appellant. 

D.  Moss,  R.  R.  Stephenson  and  W,  S.  Christian,  for  appellees. 

Black,  C. — The  appellant,  as  one  of  the  sureties  upon  the 
earlier  maturing  of  two  notes  executed  by  one  Jacob  Rudy  to 
one  Sharp,  both  notes  being  for  purchase-money  of  certain 
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land  and  secured  by  mortgage  thereon,  having  been  compelled^ 
Jacob  Rudy  being  insolvent,  to  pay  a  judgment  obtained  on 
said  note  of  prior  maturity  by  said  Sharp  and  one  Taylor, 
brought  this  action  against  Sharp,  Rudy,  Taylor  and  others, 
seeking  to  be  subrogated  to  the  rights  of  the  mortgagee  and  to 
foreclose  said  mortgage. 

A  demurrer  to  the  complaint  was  filed  by  Sharp,  which  waa 
sustained.  Gerber  appealed  to  this  court  from  the  judgment 
rendered  against  him  upon  the  demurrer,  and  the  judgment 
was  reversed.  See  Gerber  v.  Sharp,  72  Ind.  553,  where  the 
complaint  is  set  out. 

Upon  the  return  of  the  case,  the  court  below,  in  obodience^  * 
to  the  mandate  of  this  court,  overruled  the  demurrer  of  Sharp 
to  the  complaint.  Afterward,  one  Jacob  Stchinan  was,  upon 
his  application,  admitted  as  a  defendant;  and  Sharp  was  de- 
fault(^d.  Later,  the  death  of  said  Jacob  Stehman  was  Jsug- 
gested,  and  the  appellees  were  substituted  as  defendants,  who 
filed  an  answer,  showing  that  some  of  them  were  the  heirs 
at  law  of  said  Jacob  Stehman,  deceased,  and  that  the  others 
were  the  administrators  of  his  estate,  and  alleging,  "by  way 
of  answer  to  so  much  of  said  complaint  as  seeks  a  strict  fore- 
closure against  these  defendants,"  that  on  the  sale  of  the  mort- 
gaged property  by  Sharp  to  Jacob  Rudy,  as  averred  in  the 
complaint,  no  cash  payment  of  purehase-money  was  made, 
but  time  was  given  on  the  full  amount  thereof,  upon  the  ex- 
press condition  that  said  Jacob  Rudy  would  give  personal  se- 
curity upon  the  first  payment,  in  addition  to  the  mortgage 
security ;  and,  pursuant  to  said  agreement,  the  appellant  and 
Ezra  H.  Rudy  signed  said  note  as  sureties ;  that  afterward, 
at  the  April  term  of  the  court  below,  for  what  year  is  not . 
stated,  said  Sharp,  by  the  proper  judgment  and  decree  of  said 
court,  duly  obtained  a  judgment  upon  the  last  note  mentioned 
and  described  in  said  mortgage,  ao^ainst  said  Jacob  Rudy,  and 
a  decree  of  foreclosure  of  .<aid  morti^aire  against  him  and  his 
wife,Susan  Rudy,  and  an  order  directing  the  sale  of  the  mort- 
gaged premises;  that,  under  a  certified  copy  of  said  decree 
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directed  to  the  sheriflF  of  Hamilton  county,  Indiana,  said  mort- 
gaged property  was  by  bim  in  due  and  legal  form  and  manner 
sold,  pursuant  to  said  order,  and  said  Julius  C.  Sharp  became 
the  purchaser  thereof  at  such  sale,  having  bid  therefor  the  sum 
of  $614.95,  that  being  the  amount  of  his  said  decree  and  costs ; 
that  said  sheriff  issued  to  him  a  certificate  of  sale,  and  after 
the  expiration  of  one  year  from  the  day  of  sale,  to  wit,  July 
1st,  1879,  said  property  not  having  been  redeemed  as  provided 
by  law,  said  sheriff  executed  to  said  Julius  C.  Sharp  a  sher- 
iff's deed  for  said  mortgaged  premises;  that,  thereafter,  said 
Sharp  sold  and  conveyed  said  property  to  Jacob  Stehman, 
at  and  for  the  price  of  ?650,  then  and  there  paid  by  said 
Jacob.  Therefore  it  is  asked  that  any  decree  of  foreclosure 
obtained  by  the  appellant  under  said  mortgage  be  had  and 
taken  subject  to  the  decree  so  had  and  taken  by  said  Sharp, 
and  that  the  appellees  have  all  other  proper  relief. 

The  appellant  demurred  to  this  answer.  The  demurrer  was 
overruled, and  the  appellant,  having  excepted,  refused  to  plead 
further,  and  judgment  was  rendered  against  him  for  costs. 
From  that  judgment  he  has  brought  this  appeal. 

The  decision  of  this  court  upon  the  former  appeal,  whether 
right  or  wrong,  can  not  be  reversed,  but  must  stand  as  the  law 
of  this  case.  Where  a  judgment  has  been  reversed  by  this 
court,  and  an  appeal  is  again  brought  in  the  same  action,  there 
can  be  brought  thereby  for  review  and  decision  by  this  court 
no  question  that  was  before  it  and  decided  in  the  former  ap- 
peal ;  and  only  the  proceedings  subsequent  to  the  mandate 
made  on  the  reversal  can  be  considered.  Dodge  v.  Oaylord, 
63  Ind.  365,  and  authorities  there  cited. 

We  can  only  examine  as  to  the  sufficiency  of  the  facts  al- 
leged in  the  answer,  pro<jeeding  upon  the  assumption  that  on 
the  facts  alleged  in  the  complaint  the  appellant  is  entitled  to 
foreclose  said  mortgage,  and  to  have  priority  over  said  Sharp 
and  those  holding  under  him. 

So  viewing  the  complaint,  we  can  not  see  that  the  facts 
therein  alleged  are  modified  or  avoided  in  their  effect  by  the 
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facta  alleged  by  the  appellees.  The  fact  that  the  sureties  be- 
came such  in  pursuance  of  an  agreement  that  the  vendor  should 
give  time  ou  all  the  purchase-money,  and  that  the  vendee 
should  furnish  personal  security  for  the  first  instalment,  and 
give  the  mortgage  security  for  both  instalments,  was  no  more 
than  was  implied  in  what  was  alleged  in  the  complaint  to  have 
been  done.  The  relative  rights  of  the  appellant  and  Sharp 
could  not  be  affected  by  Sharp's  foreclosure  proceeding,  to 
which  the  appellant  was  not  a  party,  commenced  after  the 
bringing  of  this  action ;  and  the  appellees  stand  in  the  situa- 
tion of  Sharp. 

Upon  this  view  of  the  case,  it  was  error  to  overrule  appel- 
lant's demurrer  to  the  answer,  and,  therefore,  the  judgment 
fihould  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
and  that  the  cause  be  remanded,  with  instructions  to  sustain 
appellant's  demurrer. 


No.  10,521. 

Gardner  v.  Fisher. 

Demurrer. — Defect  of  fhrties. — A  demurrer  for  defect  of  parties  must  spec- 
ify the  parties  omitted,  else  it  will  present  no  question. 

Promissory  Note. — Pleading. — Copy  of  Wriiten  Instrument. — A  cross  com- 
plaint to  obtain  the  cancellation  of  a  promissory  note  need  not  set  out  a 
copy  of  the  note. 

Same. — Principal  and  Surely. — Contract. — A  cross  complaint  by  a  surety,  to 
compel  the  cancellation  of  a  note  sued  on,  averred  that  the  surety  exe- 
cuted the  note  in  connection  with  a  contemporaneous  contract  in  writing, 
by  which  it  was  agreed  that  the  surety  was  to  expend  the  loan  for  which 
the  note  was  given  in  the  erection  of  a  certain  hotel,  whereupon  the  note 
was  to  be  delivered  up,  and  a  note,  and  mortgage  on  the  hotel  to  secure 
it,  given  by  the  principal  debtor;  that  the  money  had  been  so  expended, 
and  the  new  note  and  mortgage  offered  and  refused.     Answer,  that  there 
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was  a  mortgage  on  the  hotel  when  the  loan  was  made  which  the  surety' 
represented  would  be  satisfied,  which  had  not  been  done,  aud  that  the 
loan  would  finish  the  building,  which  it  did  not;  that  the  lender,  rely- 
ing on  these  representations,  made  the  loan  and  contract;  that  after- 
wards the  surety  persuaded  the  borrower,  who  had  no  property  save  the- 
hotel,  to  make  unnecessary  and  foolish  expenditures  on  the  building  be- 
yond its  needs,  which,  before  the  mortgage  was  offered,  had  been  secured 
upon  the  building  by  mechanics'  liens,  greatly  exceeding,  with  the  prior 
mortgage,  the  value  of  tlie  property,  and  that,  by  foreclosure  of  the  latter^ 
the  title  of  the  principal  had  been  divested. 
Held,  that  the  answer  was  insuflicicnt. 

From  the  Noble  Circuit  Court. 

A.  A,  Ghapin  and  R.  P.  Barr,  for  appellant. 
J,  H,  Baker  and  /.  A.  S.  Mitcliell,  for  appellee. 

Nib  LACK,  J. — Action  by  Hiram  Gardner  against  Samuel 
W.  Dodge  and  Eden  H.  Fisher  upon  a  promissory  note  exe— 
cut4?d  by  them  and  one  William  Dixon,  since  deceased,  for  the 
sura  of  fifteen  hundred  dollars,  dated  the  30th  day  of  Decem- 
ber, 1879,  and  payable  at  the  residence  of  the  said  Gardner 
one  day  after  date,  with  eight  per  cent,  interest.  A  copy  of 
the  note  was  filed  with,  and  made  a  part  of,  the  complaint. 

The  defendants  both  appeared  to  the  action  and  answered 
separately.  Fisher  also  filed  a  cross  complaint,  alleging  that 
the  note  in  the  complaint  mentioned  was  executed  by  him  and 
one  William  Dixon  under  the  circumstances,  and  upon  the 
following  sole  consideration,  that  is  to  say :  The  defendant 
Dodge  was,  in  the  summer  of  1879,  the  owner  of  lots  known  as 
one  (1)  and  two  (2),  in  Rome  City,  in  Noble  county,  and  during 
that  summer  formed  the  plan  of  erecting  a  hotel  building 
upon  those  lots ;  that  not  having  sufficient  means  to  erect  and 
complete  the  proposed  building,  he  applied  to  the  plaintiff  to 
advance  hira  the  amount  of  money  necessary  to  enable  him  to 
proceed  with  the  erection  and  completion  of  the  same,  such 
amount  to  be  secured  bv  a  mortirauce  on  the  lots  and  building:; 
that  the  plaintiff  thereupon  ati^reed  to  advance  the  requisite 
amount  of  money,  to  be  treated  as  a  loan  to  the  said  Dodge^ 
but  with  the  understanding  that  the  money  should  be  placed 
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in  the  hands  of  some  third  parties  to  be  disbursed  by  them, 
so  as  the  better  to  a^^sure  the  pluititiii'  that  the  entire  ajpount 
should  be  applied  to,  and  used  in,  the  erection  of  such  hotel 
building,  and  to  no  other  purpose;  that  the  plaintiiT  and 
Dodge  urged  him,  the  said  Fisher,  and  his  co-obligor  Dixon, 
to  receive  and  take  charge  of  the  money  so  to  be  advanced, 
and  to  disburse  the  same  in  the  erection  of  said  hotel  building ; 
that  he,  the  said  Fisher,  and  Dixon  finally,  but  reluctantly, 
consented  to  receive,  tiike  charge  of  and  to  disburse  said 
money  accordingly ;  that,  to  carry  out  the  proposed  arrange- 
ment and  for  no  other  purpose  or  consideration,  he,  flie  said 
Fisher,  and  Dixon  signed  the  note  herein  sued  on  with,  and 
as  sureties  for.  Dodge,  it  being  expressly  agreed  that  the  ex- 
penditure of  money  to  be  placed  in  their  hands,  in  the  erection 
of  the  hotel  building,  should  operate  as  a  satisfaction  and  dis- 
charge of  all  liability  incurred  by  them  when  they  signed  the 
note;  that  at  the  same  time,  and  as  a  part  of  the  same  trans- 
action, an  agreement  in  writing  was  entered  into  by  all  the 
parties,  except  Dodge,  as  follows: 

"  We,  the  undersigned,  agree  that  a  certain  note  dated  De- 
cember 30th,  1879,  and  signed  by  William  Dixon,  Samuel  W. 
Dodge  and  Eden  H.  Fisher,  for  fifteen  hundred  dollars,  and 
made  payable  to  Hiram  Gardner,  at  the  rate  of  eight  per  cent., 
and  payable  at  the  residence  of  said  Gardner:  Now  the  said 
Fisher  and  Dixon  are  to  expend  this  sum  of  money  on  the 
building  now  being  built,  situate  upon  lots  Nos.  1  and  2,  in 
Rome  City,  Ind.  When  the  money  is  so  expended,  I,  the 
said  Hiram  Gardner,  am  to  deliver  up  to  the  said  Fisher  and 
Dixon  this  note  described,  and  am  to  take  a  mortgage  on  said 
building  to  secure  the  same. 

(Signed)  "Hiram  Gardner. 

"  Edrn  H.  Fisher. 
"  Wm.  Dixon." 

That  said  sum  of  fifteen  hundred  dollars  was  expended  by 
him,  the  said  Fisher,  and  the  said  Dixon  for  labor  performed 
and  material  used  in  the  erection  of  said  hotel  building;  that 
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Dv)dge  had  executed  a  note  for  fifteen  hundred  dollars,  and  a 
juortg^ge  on  the  lots  and  hotel  building  to  secure  such  note, 
und  liad  tendered  the  same  to  the  plaintiff,  but  that  he,  the 
j)laintiff,  had  refused  to  deliver  up  the  note  in  suit;  that 
Dodge  still  had  the  note  and  mortgage  so  executed  by  him 
ready  to  be  delivered  to  the  plaintiff.  Wherefore  the  defend- 
ant Fisher  prayed  that  the  plaintiff  might  be  required  to  de- 
liver up  the  note  described  in  his  complaint,  to  be  cancelled, 
and  for  all  other  proper  relief. 

The  plaintiff  demurred  to  Fisher's  cross  complaint: 

1.  For  defect  of  parties  plaintiffs. 

2.  For  defect  of  parties  defendants. 

3.  For  want  of  sufficient  facts  to  constitute  a  cause  of  action. 

The  court  nevertheless  held  the  cross  complaint  to  be  suf- 
ficient upon  demurrer.  The  plaintiff  then  answered  to  the 
cross  complaint  in  two  paragraphs :  First.  Setting  up  special 
matter  in  defence.     Second.  In  general  denial. 

The  first  paragragh  averred  that,  at  the  time  of  the  execu- 
tion of  the  contract  set  out  in  the  cross  complaint  the  lots 
and  building  referred  to  were  encumbered  by  a  prior  mort- 
gage to  one  Charity  D.  Hale  for  $3,500.00,  and  that  one 
Lucius  N.  Reed  had  performed  labor  and  furnished  material 
for  said  building  to  the  amount  of  $800.00,  under  a  contract 
made  in  October  of  that  year,  for  which  he  was  entitled  to  a 
mechanic's  lien  under  the  laws  of  the  State ;  that  $700.00  of 
the  prior  Hens  on  said  lots  was  for  unpaid  purchase-money 
due  thereon ;  that  at  and  prior  to  the  time  of  making  the 
contract  set  up  in  the  cross  complaint  Fisher  and  Dixon  were 
the  owners  of  large  quantities  of  real  estate  in  and  adjacent 
to  said  village  of  Rome  City,  which  was  likely  to  be  enhanced 
in  value  by  the  erection  of  a  hotel  in  that  village;  that  4he 
said  Fisher  and  Dixon  urged  him,  the  plaintiff,  to  loan  said 
8um  of  $1,500.00  to  Dodp^e,  to  enable  him  to  complete  the 
hotel  building,  representing  that  said  sum  would  com])lete  the 
building  and  that  the  prior  mortgage  to  Charity  D.  Hale 
should  be  satisfied  and  released  before  the  time  would  arrive 
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for  him,  the  plaintiff,  to  take  a  mortgage  on  the  lots  and 
buildings  to  secure  said  proposed  loan ;  tliat  relying  upon 
said  representations  he,  the  plaintiff,  made  said  loan  and  en- 
tered into  the  contract  with  Fisherand  Dixon  concerning  the 
same ;  that  afterwards,  on  the  9th  day  of  January,  1880,  and 
before  he  offere<l  to  execute  to  the  plaintiff  a  mortgage  to  se- 
cure said  loan,  Dodge  entered  into  a  new  contract  with  Reed 
for  additional  labor  to  be  performed  and  materials  to  be  fur- 
nished in  the  erection  of  said  hotel,  of  the  aggregate  value  of 
14,000,  he,  the  said  Dodge,  having  no  other  property  than 
the  lots  and  hotel  building  with  which  to  secure  the  payment 
of  said  sura  of  money ;  that  this  last  contract  with  S>eed  was 
made  for  the  purpose  of  having  the  building  extended  and 
completed  in  an  ornate,  extravagant  and  luxurious  style, 
thereby  making  it  a  larger  and  more  expensive  hotel  than 
the  bujiiness  at  Rome  City  required,  and  constituting  a  reck- 
less expenditure  on  the  part  of  Dodge ;  that  Fisherand  Dixon, 
well  knowing  the  embarrassed  financial  condition  of  Dodge, 
and  that  he  would  never  be  able  to  pay  his  debts,  but  being 
anxious  to  enhance  the  value  of  their  own  real  estate,  urged 
and  encoaraged  both  Dodge  and  Reed  to  enter  into  said  ex- 
travagant contract  for  the  completion  of  said  hotel;  that, 
after  the  money  for  which  the  note  sued  on  was  given  came 
into  their  hands,  Fisher  and  Dixon  paid  Reed  $800  of  the 
amount  for  what  was  due  him  under  his  first  contract  for  work 
and  materials  on  the  building,  and  applied  the  residue  in  part 
discharge  of  the  last  contract  with  Reed,  leaving  him,  the  said 
Reed,  to  rely  upon  his  mechanic's  lien  on  the  lots  and  build- 
ing for  what  might  still  remain  due,  which  he  had  already  de- 
clared his  intention  of  enforcing;  that  the  offer  of  Dodge  to 
execute  a  mortgage  on  the  lots  and  building  in  fulfilment  of 
the  stipulation  contained  in  the  contract,  copied  into  the  crosa 
complaint,  was  made  on  the  26tli  day  of  February,  1880,  and 
at  that  time  nothing  had  been  paid  on  the  mortgage  to  Charity 
D.  Hale,  and  the  prior  undischarged  liens  on  the  property,  in- 
cluding unpaid  taxes,  amounted  to  more  than  5?7,000,  while 
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the  entire  property,  estimating  the  building  to  be  then  com- 
pleted, was  not  worth  more  than  $4,500 ;  that,  consequently, 
any  mortgage  which  Dodge  might  then  have  executed  to  the 
plaintiff  would  have  been  absolutely  worthless  as  a  security 
for  the  repayment  of  the  money  advanced  upon  the  note;  that 
the  last  named  contract  with  Reed  for  additional  work  and 
materials  upon  the  hotel  building  was  made  without  the  knowl- 
edge of  the  plaintiff,  and  was  not  anticipated  by  him  at  the 
time  he  entered  into  the  written  contract  with  Fisher  and 
Dixon,  otherwise  he  would  never  have  signed  the  same ;  that 
the  mortgage  to  Charity  D.  Hale  has  since  been  foreclosed  and 
the  mortgaged  property  sold  to  satisfy  the  debt  it  was  exe- 
cuted to  secure;  that  the  time  for  the  redemption  from  the 
gale  has  expired,  so  that  Dodge's  title  to  said  property  has 
been  extinguished ;  that  there  is  still  due  to  Reed  upon  his 
mechanic's  lien,  which  has  been  also  for'iclosed,  the  sum  of 
?3,300,  and  to  other  lien-holders,  $3,000,  Dodge  being  wholly 
insolvent.  Wherefore  the  plaintiff  claimed  that  he  had  the 
right  to  refuse  to  receive  the  mortgage  tendered  to  him  by 
Dodge,  and  ought  not  to  be  required  to  surrender  the  note 
in  controversv. 

Fisher  demurred  to  the  first  paragraph  of  answer  to  his 
cross  complaint,  and  the  court  sustained  his  demurrer.  The 
plaintiff  thereupon  dismissed  his  action,  and  also  withdrew 
his  answer  in  ii^onoral  denial  of  the  cross  complaint,  and,  de- 
clining to  plead  further,  final  judgment  was  rendered  against 
him  upon  the  cross  complaint,  requiring  him  to  deliver  up  the 
note  upon  which  his  action  was  brought  to  be  cancelled,  and 
for  full  costs. 

The  appellant  assigns  errors  upon  the  overrulingof  his  de- 
murrer to  the  cross  complaint,  and  upon  the  sustaining  of  the 
appellee's  demurrer  to  the  first  para,i!:ra])h  of  his  answer  to 
that  complaint,  as  herein  above  stated. 

The  argument  against  thesuflReieney  of  the  cross  complaint 
is  that  both  Dodge  and  Dixon  ought  to  have  been  made  ])arties 
to  it,  or  that  some  lawful  excuse  should  have  been  given  f )r 
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not  making  them  parties ;  and  that  this  was  so  plainly  appai> 
«nt,  upon  a  most  casual  reading  of  that  pleading,  that  the 
first  and  second  specifications  of  the  demurrer  to  it  raised  the 
<]uestion  of  the  defect  of  the  parties,  both  plaintiff  and  de- 
fendant, without  more  specifically  pointing  out  the  defects  in 
that  respect;  also,  that  it  was  substantially  defective  in  not 
having  filed  with  it  a  copy  of  the  note  which  it  demanded 
should  be  delivered  up  and  cancelled. 

The  decided  cases  in  this  State  go  to  theextentof  holdingthat 
A  demurrer  for  defect  of  parties  must  specify  the  particular 
amission  which  constitutes  the  alleged  defect,  in  analogy  to  a 
plea  in  abatement  which  must  furnish  facts  sufficient  to  en- 
able the  plaintiff  to  obtain  a  better  writ.  Fink  v.  Maples^  15 
Ind.  297  ;  Durham  v.  Bischof,  47  Ind.  211 ;  Leedy  v.  Nash, 
<)7  Ind.  311. 

The  case  of  Allen  v.  Jerauld,  31  Ind.  372,  is  quoted  as  hav- 
ing recognized  a  different  rule,  but  we  do  not  so  construe  the 
^opinion  of  the  court  in  that  case.  A  demurrer  for  an  alleged 
<lefeet  of  parties  had  been  sustained  in  that  action,  but  the 
name  of  the  party  who  ought  to  have  been  joined  was  not 
specified  in  the  demurrer.  Withoutdccidingwhether  the  de- 
murrer was  sufficiently  specific,  the  court  affirmed  the  judg- 
tnent  upon  the  theory  that  the  record,  taken  as  an  entirety, 
•disclosed  that  no  injustice  had  been  done  to  the  appellant  in 
holding  the  complaint  bad  upon  demurrer. 

While  there  may  have  been,  and  probably  was,  a  defect  of 
parties  to  the  cross  complaint  in  this  case,  the  demurrer,  fail- 
ing to  specify  who  was  impro[/erly  omitted  as  plaintiff  and 
who  as  defendant,  raised  no  question  as  to  parties,  either  plain- 
tiff or  defendant. 

While  it  is  true  that  a  cross  complaint  must  be  substan- 
tial Iv  sufficient  to  maintain  an  action  in  favor  of  the  cross  com- 
plainant,  inde])endontly  of  the  averments  of  the  complaint, 
yet  in  matters  of  more  description  it  may  refer  to  and  adopt 
«omo,  and  sometimes  even  many,  of  the  allegations  of  the 
<jomplaint,  and  this  is  particularly  the  ease  as  to  written  in- 
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struments  and  copies  of  such  instruments  filed  with  the  com- 
plaint and  common  to  both  pleadings.  Ewing  v.  Patterson^  S5- 
Ind.  326 ;  PaUison  v.  Vaughan,  40  Ind.  253 ;  Maxwell  v.  Brooks^ 
54  Ind.  98 ;  Branham  v.  Johnson^  62  Ind.  259 ;  Sideiier  v. 
Dams,  69  Ind.  336;  Shoemaker  v.  Smithy  74  Ind.  71 ;  Grow- 
der  V.  Reedy  80  Ind.  1 ;  Gookerly  v.  Duncan,  ante,  p.  332. 

We,  however,  know  of  no  rule  of  practice  which  requires 
a  copy  of  a  note  to  be  filed  with  the  complaint,  where  the  ob- 
ject of  the  action  is  simply  to  have  the  note  delivered  up  and 
cancelled.  In  such  an  action  no  judgment  is  demanded  upon 
the  note,  and  the  note  itself  is  presumably  in  the  possession 
of  the  adverse  party.  The  relief  demanded  being  the  re- 
clamation or  recovery  of  the  note,  a  proper  description  of  the 
instrument  is  all  that  is  necessary,  the  proceeding  being,  in 
that  respect,  analogous  to  an  action  for  the  recovery  of  a  specific 
article  of  personal  property. 

The  cross  complaint  appears  to  us  to  have  been  sufficient 
upon  demurrer. 

There  was  nothing  alleged  in  the  special  paragraph  of  an- 
swer, from  which  we  can  infer  that  the  representations  made- 
by  Fisher  and  Dixon,  as  an  inducement  to  the  appellant  to 
make  a  loan  to  Dodge,  were  of  a  character  upon  which  the 
plaintiif  had  a  right  to  rely,  or  that  Fisher  and  Dixon  had 
such  an  interest  in,  or  control  over,  the  lots  and  hotel  build- 
ing as  made  them  responsible  for  Dodge's  mismanagement  and 
extravagance  in  the  erection  of  that  building. 

The  mutual  obligations  of  the  written  contract  set  up  in  the- 
cross  complaint  were  very  simple  indeed :  Fisher  and  Dixon* 
boundthemselves  to  expend  the  money  for  which  they  had 
made  themselves  responsible  upon  the  hotel  building,  and  the 
appellant  agreed  that  when  the  money  should  be  so  expended 
he  would  take  a  mortgage  upon  the  property  and  surrender 
the  note.  No  limitation  upon  the  discretion  of  Fisher  and 
Dixon  in  expending  the  money  was  imposed.  There  was  iu> 
stipulation,  either  express  or  implied,  that  the  property  should 
be  free  from  prior  encumbrances,  or  that  the  mortgage  whiek 
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the  appellant  was  to  accept  would  afford  any  security  for  the 
repayment  of  the  money  expended  on  the  hotel  through  the 
agency  of  Fisher  and  Dixon. 

There  was,  therefore,  nothing  shown  by  the  special  para- 
graph of  answer  which  could  have  been  rightfully  construed 
as  exonerating  the  appellant  from  his  obligation' to  surrender 
the  note  when  the  money  had  been  expended  upon  the  hotel. 
The  demurrer  to  that  paragraph  of  answer  was,  in  consequence^ 
correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 


No.  10,414. 

Western  Union  Telegraph  Company  v,  Roberts. 

Telegraph  Company. — Failure  to  Transmit  Message, — Complaint. — Demurrer, 
— In  a  suit  against  a  telegraph  company  to  recover  the  penalty  prescribed 
in  section  4176,  R.  S.  1881,  the  complaint  will  be  sufficient  to  withstand 
a  demurrer  thereto  for  the  want  of  facts,  if  it  show  that  the  defendant 
is  an  electric  telegraph  company,  with  a  line  of  wires  wholly  or  partly 
in  this  iState,  and  is  engaged  in  telegraphing  for  the  public,  and  that  it 
has  failed,  during  its  usual  office  hours,  upon  the  payment  or  tender  of 
its  usual  charge,  to  receive  from  the  plaintiiT  a  despatch,  and  to  trans- 
mit the  same  with  impartiality  and  good  faith,  and  in  its  proper  order. 

Same. — Penal  and  Beneficial  Statute. — Rvje  of  Con Rt ruction. — The  statute, 
though  penal,  is  beneficial  to  the  public,  and,  while  it  may  not  be  ex- 
tended by  construction,  yet  it  ought  to  be  fairly  enforced. 

From  the  Benton  Circuit  Court. 

/.  A.  Stein  and  G,  W,  CoUins,  for  appellant. 
M,  H.  Walker  and  /.  //.  Phares,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  to  recover  the  statutory  penalty  prescribed  in  sec- 
tion 4176,  R.  S.  1881,  in  force  at  the  time,  for  its  failure  to 
transmit  a  certain  message.  The  trial  of  the  cause  by  the 
court  resulted  in  a  finding  and  judgment  for  the  appellee  for 
the  amount  of  the  penalty. 


378  SUPREME  COURT  OF  I^'DIANA, 

Western  Union  Telegraph  Company  r.  Roberts. 

The  only  error  complained  of  in  argument,  by  the  appel- 
lant's counsel,  is  the  overruling  of  its  demurrer,  for  the  want 
of  suflBcient  facts,  to  appellee's  complaint.  In  discussing  this 
error,  counsel  say :  "  We  think  the  demurrer  should  have 
been  sustained,  as  we  are  of  the  opinion  that  the  averments 
are  not  suflBciently  specific  to  show  that  the  company  was  an 
electric  telegraph  company  that  had  a  line  of  wires  wholly 
or  partly  within  this  State,  and  doing  business  for  the  public 
for  hire.  We  refer  the  court  to  the  case  of  Western  Union 
Tel.  Go.  V.  Axtell,  69  Ind.  199.  We  rest,  relying  on  this 
decision  for  the  reversal  of  the  judgment  below.  This  being 
a  penal  case,  we  contend  that  the  pleading  should  be  con- 
strued strictly ;  that,  unless  the  plaintiff  brings  himself  clearly 
within  the  letter  of  the  law  he  can  not  prevail.'' 

This  is  the  only  point  made  by  the  appellant's  counsel  in 
their  brief  of  this  cause,  and,  upon  this  point,  we  have  quoted 
their  entire  argument.  It  seems  to  us  that  the  averments  of 
appellee's  complaint  are  clear  and  specific  upon  the  point  sug- 
gested. Tt  is  allogod  in  the  complaint,  "that  said  defendant, 
on  and  before  the  17th  day  of  Septombor,  1881,  ancl  ever  since 
that  time,  was  and  is  an  electric  telegraph  company,  duly  or- 
ganized as  a  corporation,  and  was,  on  the  17th  day  of  Septem- 
ber, 1881,  and  ever  since  that  time,  engaged  in  the  business 
of  transmitting  telegraphic  messages  and  despat<.»hes  for  the 
public;  that  it  was,  on  said  17th  day  of  September,  1881, 
operating  a  telegraph  office  in  the  town  of  Kentland,  Newton 
<;ounty,  Indiana,  and  another  in  the  town  of  Oxford,  Benton 
county,  Indiana ;  that  said  defendant  was  the  owner  and  oper- 
ator of  a  line  of  wires,  on  said  17th  day  of  September,  1881, 
extending  to  and  through  each  of  said  points,"  ***** 
and  "that  said  plaintiff  paid  in  advance,  for  the  transmission 
of  said  message,  the  sura  of  twenty-five  cents,  which  was  the 
usual  charge  for  sending  like  messages  to  and  from  said  points, 
and  which  sum  was  the  amount  demanded  by  the  defendant's 
agent  at  said  Kentland,  Indiana,  for  the  transmission  of  said 
message,  according  to  the  regulations  of  said  defendant." 
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From  these  allegations  of  apj^llee's  complaint,  it  is  mani- 
fest, we  think,  that  the  only  objection  thereto,  pointed  out  by 
the  appellant^?  counsel,  is  not  well  taken  and  can  not  be  sus- 
tained. It  is  true  that  the  statute  is  penal,  and  that,  for  this 
reason,  its  provisions  ought  not  to  be  extended  by  construc- 
tion ;  but,  in  the  case  at  bar,  we  are  of  opinion  that  the  appel- 
lee has  brought  himself,  in  the  language  of  counsel,  "clearly 
within  the  letter  of  the  law."  In  the  recent  case  of  Western 
Union  Telegraph  Co.  v.  Gougar,  84  Ind.  176,  it  was  said: 
"^^The  statute  under  consideration  governs  corporations  which 
•exercise  powers  affecting  the  public  generally  ;  the  regulation 
of  such  powers  is  a  matter  of  public  concern ;  the  statute  is 
beneficial  generally,  and  ought  to  be  fairly  enforced." 

We  have  found  no  error  in  the  r€*cord  of  this  cause. 

The  judgment  is  affirmed,  with  costs  and  ten  per  centum 
^lamages. 


No.  9828. 

Pavey  et  al.  v.  Wintrode,  Guardian. 

Witnesses. — Competency. — In  a  suit  by  a  guardian  of  an  insane  person 
against  several  for  fraud  practiced  on  the  ward,  the  defendants  were  not 
competent  witnesses  for  each  other,  under  the  statute  of  1867,  2  R.  S. 
1876,  p.  134, 

"Evidence. — Insanity. — Where  the  question  of  one's  sanity  some  years  ago 
is  involved,  evidence  as  to  his  present  sanity  is  immaterial. 

^AME. — DeeUwaiions  of  Agent. — The  acts  and  declarations  of  an  agent  con- 
cerning the  business  which  he  is  at  the  time  transacting  for  hi^  princi- 
pul  are  proper  evidence  against  the  principal. 

Bill  of  Exckptions, — Eritfencc. — A  bill  of  exceptions  wliich  declares  that 
it  contains  all  the  evidence,  but  dors  not  contain  written  evidence  which 
it  shows  was  admitted,  does  not  present  any  question  in  the  Supreme 
Court  as  to  the  sufficiency  of  tlic  evidence  to  sustain  the  verdict. 

From  the  Huntington  Circuit  Court. 

L,  P.  MlUigan,  B.  M.  Cobb,  C  W,  Watkins,  M,  L.  Spencer 
iind  J,  (7.  Branyan,  for  appellants. 

J,  B.  Kenncr  and  J.  I,  Dille,  for  appellee. 
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FiiAMvLiN,  C. — Appellee,  as  guardian  of  Amos  Small,  an 
iiii^ane  person,  sued  appellants  for  fraud  practiced  by  them 
upon  said  insane  person  in  the  conveyance  of  a  certain  tract 
of  land  by  said  insane  person  to  them  before  the  appointment 
of  such  guardian.  Appellants  answered  by  a  general  denial. 
At  the  March  term,  1880,  of  said  court,  there  was  a  trial  be- 
fore a  jury,  and  a  verdict  for  the  plaintiff  for  $800.  A  new 
trial  was  granted ;  and  at  the  December  term  thereafter,  an- 
other jury  trial  was  had,  and  a  verdict  returned  for  $200.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
upon  the  verdict. 

The  error  assigned  in  this  court  is  the  overruling  of  the 
motion  for  a  new  trial. 

Various  reasons  are  stated  in  the  motion  for  a  new  trial, 
and  it  is  unnecessarily  lengthened  out  by  copying,  instead  of 
merely  referring  to,  the  evidence  given  and  objected  to,  and 
offered  and  rejected.  It  is  too  long  to  copy  in  this  opinion. 
We  will  consider  such  of  the  reasons  as  are  presented  and  dis- 
cussed by  appellants' counsel ;  the  others  are  treated  as  waived. 
It  is  insisted  by  appellee's  counsel  that  the  motion  can  not  be 
considered,  for  the  reason  that  all  the  evidence  is  not  in  the* 
record;  that,  although  the  bill  of  exeej)tions*eontains  a  state- 
ment, in  conclusion,  that  it  embraces  all  the  evidence  given 
upon  the  trial  of  the  cause,  yet  it  shows  clearly  that  docu- 
mentary evidence  was  given  upon  the  trial  which  is  not  con- 
tained in  the  bill  of  exceptions,  and  no  reference  therein  made 
to  such  evidence ;  and  the  following  is  referred  to :  Note  from 
Small  to  Dr.  Hess,  note  from  Myers  to  Hess,  note  from  Small 
to  Parlet,  mortgage  from  Small  to  Wintrode,  deed  from  Small 
and  wife  to  Hock,  assignment  of  judgment  and  credits  on 
judgment,  and  the  record  in  case  No.  810.  These  are  not  con- 
tained or  referred  to  in  the  bill. 

A  bill  of  exceptions  which  declares  that  it  contains  all  the- 
evidence,  but  does  not  contain  written  evidence  which- it  sho^y.s 
was  admitted,  is  not  sufficient  to  present  any  question  to  tht*: 
Supreme  Court  as  to  the  suifieieiiey  of  the  evidence.      Cb>f- 
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grove  y,  Cosby ,  86  Ind.  511  ;  Eir/cnman  v.  Roekport,  etc.,  Ass'ti, 
79  Ind.  41;  Sldener  v.  Davis,  69  Ind.  336.  "But  where 
the  question  does  not  dejxjnd  upon  the  entire  evidence,  as 
where  the  court  admits  improper  evidence,  the  question  can 
be  determined  without  the  entire  evidence."  Shorh  v.  Kinziey 
m  Ind.  500.  Johnson  v.  Wiley,  74  Ind.  233;  Wells  v.  TfW/.v, 
71  Ind.  509.  Under  these  rulings  the  first  three  reasons  for 
a  new  trial  upon  the  insufficiency  of  the  evidence  can  not  he 
considered. 

Under  the  tenth  and  eleventh  reasons  for  a  new  trial  it  is 
insisted  by  appellants'  counsel  that  the  court  erred  in  refusing 
to  allow  appellants  to  testify  for  each  other,  and  in  support 
thereof  we  are  referred  to  the  case  of  Dahoney  v.  Hall,  20  Ind. 
264.  The  plaintiff  in  that  case  was  not  within  the- prohibi- 
tion against  testifying,  and  the  case  is  not  applicable  to  the 
question  presented.  Here  the  plaintiff  is  a  guardian,  and  the 
defendants  are  within  the  statutory  prohibition  against  testi- 
fying ;  and  neither  could  testify  for  the  other  without  testify- 
ing for  himself.  In  such  cases  this  court  has  held  that  they 
are  incompetent  witnesses.  Jenks  v.  Opp,  43  Ind.  108.  There 
was  no  error  in  excluding  them  from  testifying. 

It  is  further  insisted  that  the  court  erred  in  refusing  to  al- 
low Dr.  O.  A.  Lewis  to  testify  as  to  the  soundness  of  the 
ward's  mind  at  that  time.  The  doctor  had  testified  that  he 
had  been  introduced  to  said  Small  the  day  before ;  had  talked 
with  him  some  twenty  minutes  or  half  an  hour,  and  had  noticed 
his  demeanor  in  court  the  day  before  and  that  day ;  and  he 
was  then  asked,  from  said  conversation  and  observation,  what 
was  then  the  condition  of  his  mind  as  to  soundness? 

This  trial  was  some  yeans  afler  the  transaction  complained 
of  was  had,  and  some  time  after  Small  had  been  adjudicated 
to  be  of  unsound  mind  and  placed  under  guardianship.  Ev- 
idence of  his  present  soundness  of  mind  could  not  in  any  way 
tmid  to  prove  that  he  was  of  sound  mind  at  the  date  of  the 
transaction  complained  of;  and,  he  having  been  regularly  ad- 
judged insane  and  placed  under  guardianship,  such  adjudica- 
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tion  i.s  conclusive  upon  the  subject,  and  his  subsequent  sound- 
ness of  raind  could  only  be  shown  in  a  direct  proceeding  for 
that  purpose.  Devin  v.  ^SW^,  34  Ind.  67;  Redden  v.  Baker, 
86  Ind. 191. 

There  was  no  error  in  refusing  to  admit  this  question  and 
answer. 

It  is  further  insisted  that  the  court  erred  in  adniittinor  the 
testimony  of  Parlot  in  relation  to  the  statements  of  Mayo  in 
the  absence  of  the  parties.  It  was  proven  tliat  Mayo  was  act- 
ing as  the  agent  of  appellant  Hock,  and  while  in  the  trans- 
action of  the  business  of  such  agency  he  made  the  statements 
testified  to  by  Parlct,  and  4he  statements  were  in  relation  to 
the  business  that  he  was  tlien  transacting,  and  connected  with 
the  matters  in  controversy.  There  was  no  error  in  admitting 
this  testimony. 

It  is  further  claimed  that  the  court  erred  in  admitting  in 
evidence  a  note  given  by  Mayo  to  Parlet.  The  giving  of  this 
note  was  a  part  of  the  business  that  Mayo  was  transacting  for 
Hock  in  purchasing  from  Parlet  a  note  which  he  held  onSmall^ 
the  insane  ward,  and  tended  to  explain  the  transaction.  There 
was  no  error  in  admitting  this  evidence. 

Appellants'  counsel,  in  their  brief,  say  "There  arc  some 
other  assignments  in  the  motion  for  a  new  trial,  but  we  do 
not  deem  it  necessary  to  dwell  upon  them  all."  Therefore 
we  think  it  unnecessary  to  examine  and  decide  any  other  rea- 
sons not  discussed.  We  find  no  available  error  in  this  record* 

The  judgment  ought  to  \)Q  atfirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  ia 
all  things  aiBrmed,  with  costs. 
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No.  9651. 

Stout  et  al.  v.  Duncan  et  al. 

Practice.—  WUhdrawal  of  Pleadings,— Error  can  not  be  assigned  upon  rulings 
as  to  pleadings  wliicli  are  afterwards  withdrawn. 

Same. — New  'Trial  as  of  R'Kjht. — Case  Distinguished. — A  motion  for  a  new 
trial  as  of  right,  under  section  lOol,  R.  S.  1881,  made  at  the  term  »t 
which  the  judgment  was  rendered,  need  not  he  in  writing.  Creios  v. 
Rofk%  44  Ind.  481,  distinguished. 

Sheriff's  Sale. — Quieting  Title  of  Purchaser. — A  purchaser  of  lands  at 
sheriff's  sale,  whose  right  to  a  deed  is  so  questioned  and  denied  as  to  be  a 
cloud  upon  it,  may  maintain  a  suit  to  quiet  his  equitable  title,  after  the 
time  for  redemption  has  expired.  ^ 

Same. — Redemption. —  Principal  and  Suretjf. —  Subrogation. —  Evidence. —  New 
Trial. — By  a  special  finding  the  court  found  (1)  that  a  joint  judgment 
was  obtained  against  a  principal  debtor  whose  land  was  sold  on  execu- 
tion to  satisfy  an  older  judgment,  and  a  surety,  not  so  designated  in  the 
judgment,  that  the  surety  had  paid  the  judcrment,  and  afterwards  in  a 
suit  by  him  it  was  so  found,  and  adjudge<i  that  he  be  subrogated  to  the 
rights  of  the  plaintiff  in  the  judgment  and  have  execution  thereon,  which 
had  issued,  and  that  a  levy  had  been  made  on  the  land  so  sold,  and  (2) 
that  this  surety  had  no  right  to  redeem  from  the  sheriff's  sale,  under  the 
statute,  2  R.  S.  1876,  p.  220. 

Held^  that  upon  these  findings  a  conclusion  of  lawl  that  the  surety  had  no 
right  to  redeem,  was  correct. 

Heldy  also,  the  evidence  showing  the  first  of  these  findings  to  be  true,  that 
a  new  trial  should  have  been  granted  upon  the  evidence. 

Same. — Redemption. — Replevin  Bail. — Replevin  bail  who  has  not  paid  the 
judgment  has  no  right  to  avail  himself  of  the  judgment  lien  in  order  to 
redeem  lands  from  sheriff's  sale.    2  R.  S.  187(),  p.  220. 

From  the  Monroe  Circuit  Court. 

/.  R.  East,  W.  IL  East,  G.  W.  Friedley,  E.  D.  Pearson  and 
H.  H,  Friedley,  for  appellants, 

/.  W,  Buskirk,  H,  G.  Duncan,  B.  E.  Rhoads,  W.  R,  Har- 
rison and  W.  E,  McCord,  for  appellees. 

BiCKNELL,  C.  C. — The  appellees  brought  this  suit  against 
the  appellants  and  Daniel  J.  Stout  and  the  sheriff  of  Monroe 
county.  During  the  progress  of  the  cause  the  sherifi'  and 
Stout  disclaimed. 

The  plaintilfs  had  bought  land  of  William  K.  RawHngs  at 
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an  execution  sale,  and  had  a  certificate  of  sale ;  they  had  de- 
manded a  deed,  which  the  sherifi*  refused  to  give,  because  Stout 
and  Rawlings  and  Buskirk  had  paid  into  the  clerk's  office 
the  amount  of  money  necessary  to  redeem  the  land  from  the 
i*ale,  and  claimed  that  such  payment  was  a  valid  redemption, 
liawlings  also  claimed  to  have  paid  off  for  said  William  K. 
Kawlings  a  judgment  against  him,  upon  which  said  Rawlings 
M  as  replevin  bail,  and  Buskirk  was  claiming  to  have  paid  off 
iis  surety  another  judgment  against  said  William  K.  Rawlings, 
and  both  the  defendants  Buskirk  and  Rawlings  had  executions 
upon  their  judgments,  upon  which  the  land  was  advertised  to 
be  sold.  * 

An  amended  complaint  stated  in  substance  the  foregoing 
facts,  and  that  they  created  a  cloud  upon  the  title  of  plaintiffs ; 
that  the  pretended  redemption  was  void.  The  prayer  of  the 
complaint  was  for  a  restraining  order  as  to  said  execution 
sales,  and  that  the  plaintiffs  might  be  declared  entitled  to  a 
deed  and  have  their  title  quieted  as  to  the  claims  of  said  de- 
fendants. 

There  had  been  a  former  trial,  and  a  new  trial  had  been 
granted  to  plaintiffs  under  sections  601  and  611  of  the  civil 
code  of  1852.  The  defendants  had  moved  to  strike  out  the 
written  application  for  the  new  trial,  and  had  also  filed  a  de- 
murrer to  it.  This  motion  and  the  demurrer  were  both  over- 
ruled. The  record  shows  that  afterwards,  on  the  25th  of 
February,  1880,  the  plaintiffs  filed  their  amended  complaint, 
the  substance  of  which  is  hereinbefore  stated.  To  this  amended 
complaint  the  defendants,  on  the  26th  of  February,  1880,  filed 
the  following  demurrer :  "  The  defendants  demur  to  the  plain- 
tiffs' amended  complaint  herein,  for  the  reason  that  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  good  cause 
of  action.''  This  demurrer  was  overruled  bv  the  court,  and 
several  pleadings  followed.  On  the  22d  of  February,  1881, 
the  sheriff  filed  his  disclaimer,  and  on  the  22d  day  of  March, 
1881,  the  defendant  Stout  filed  his  disclaimer.  On  the  same 
<lay  it  appears  by  the  record  that  the  remaining  defendants 
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had  leave  to  withdraw  their  answers,  and  then  they  again  filed 
a  general  joint  demurrer  to  the  amended  complaint  for  want 
of  facts,  etc.,  which  demurrer  was  overruled,  and  the  said  re- 
maining defendants  then  filed  a  general  denial  of  said  amended 
complaint.  The  issue  thus  joined  was  submitted  to  the  court  for 
trial,  who,  at  the  request  of  the  parties,  made  a  special  finding 
of  facts  and  stated  conclusions  of  law  thereon,  as  follows: 
^^That  on  the  24th  day  of  March,  1875,  White  &  Wyckofi' 
recovered  judgment  against  William  K.  Rawlings  and  David 
W.  Buskirk,  for  §388.55,  without  relief  from  valuation  or 
appraisement  laws,  upon  which  execution  issued  June  19th, 
1876,  and  on  the  —  day  of ,  1876,  was  levied  on  the  fol- 
lowing real  estate :"  (here  follows  a  description  of  it) "  which 
^as  properly  sold  by  the  sheriff  of  said  county  to  the  plain- 
tiffs, for  $300,  aud  a  certificate  of  purchase  was  regularly  is- 
sued, and,  at  the  expiration  of  one  year  from  said  sale,  the 
said  plaintiffs  presented  to  said  sheriff  said  certificate  and  de- 
manded a  deed  for  said  real  estate,  which  he  refused  to  make; 
that,  on  the  8th  day  of  June,  1875,  the  First  National  Bank 
of  Bloomington,  Indiana,  recovered  a  judgment  against  Wil- 
liam H.  Buskirk,  Roily  Jackson,  Michael  T.  Buskirk,  Lewis 
C.  Griffith  and  William  K.  Rawlings,  for  the  sum  of  $741.20, 
in  the  Monroe  Circuit  Court,  and  execution  was  issued  on 
said  judgment  on  the  19th  day  of  June,  1876,  which  judg- 
ment was  paid  by  said  William  H.  Buskirk  November  8th, 
1876;  that  on  September  7th,  1875,  said  Daniel  J.  Stout  re- 
covered a  judgment  in  said  circuit  court  against  said  William 
K.  Rawlings  for  $306.50;  that,  on  November  27th,  1875,  the 
defendant  Joseph  V.  Rawlings  became  replevin  bail  thereon, 
and  on  October  30th,  1878,  as  such  replevin  bail,  paid  said 
judgment  in  full ;  that  on  September  16th,  1878,  in  sa»d  court, 
said  William  H.  Buskirk  recovered  a  judgment  against  the 
said  David  W.  Buskirk,  Roily  Jackson,  Michael  T.  Buskirk, 
Lewis  C.  Griffith,  William  K.  Rawlings  and  the  First  National 
Bank  of  Bloomington,  as  follows,  to  wit :"  (here  follows  a  recital 
Vol.  87.-25 
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of  said  judgment,  to  the  effect  that  said  William  H.  Buskirk 
is,  and  wasat  the  taking  of  said  judgment  for  $741.70,  surety  on 
the  same,  and  not  principal,  and  that  he,  having  paid  said  judg- 
ment in  full,  was  subrogated  to  the  right  of  said  F'lvst  National 
Bank  of  Bloomington,  and  should  have  execution  thereon;) 
*'that,  on  December  7th,  1878,  said  William  H.  Buskirk 
had  an  execution  issued  on  said  judgment,  and  caused  the 
same  to  be  levied  on  the  lands  so  purchased  as  aforesaid  by 
said  plaintiffs;  that,  on  December  7th,  1878,  the  said  Joseph 
V.  Rawlings  had  an  execution  issued  on  said  judgment  in  favor 
of  Daniel  J.  Stout  against  William  K.  Rawlings,  and  had  the 
same  levied  on  the  lands  so  purchased  by  said  plaintiffs,  which,, 
at  the  commencement  of  this  suit,  had  been  advertised  for  salo- 
on said  executions  on  the  19th  of  January,  1879;  that,  on 
October  27th,  1877,  the  defendants  Joseph  V.  Rawlings  and 
William  H.  Buskirk  paid  to  the  clerk  of  said  court  $330  for  the 
purpose  of  redeeming  said  land  from  the  execution  sale  thereof 
to  plaintiffs,  as  above  found;  that  in  the  memorandum  and 
receipt  for  said  money,  made  by  said  clerk,  the  name  of  de- 
fendant Daniel  J.  Stout  was  inserted  as  one  of  the  parties  so 
paying  said  money;  that  said  money  was  furnished  by  and 
was  the  money  of  said  defendants  Rawlings  and  Buskirk,  and 
was  paid  for  by  them,  and  said  Stout  had  no  interest  therein  ; 
that  neither  said  Rawlings  nor  said  Buskirk,  at  the  time  of  so 
paying  said  money,  were  owners  of  said  land,  nor  had  any  in- 
terest therein,  nor  had  they,  or  either  of  them,  any  judgment  or 
mortgage  lien  upon  said  land  to  entitle  them  to  redeem  said 
lands  from  said  sale.  As  a  conclusion  of  law  from  the  fore- 
going facts  the  court  finds  and  decides  that  said  sale  of  said 
lands  to  said  plaintiffs  was  legal  and  valid ;  that  the  said  de- 
fendants did  not  legally  redeem  said  lands  from  said  sale ;  that 
said  plaintiffs  are  entitled,  in  pursuance  of  their  said  purchase, 
to  a  deed  from  the  sheriff  of  said  countv  for  said  lands :  that 
defendants  ought  to  be  enjoined  from  claiming  any  right  to 
enforce  their  said  judgments  as  liens  ao^ainst  said  lands.  To 
which  conclusions  of  law  the  defendants  except." 
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The  defendants  Rawlings  and  Buskirk  moved  for  a  new  trial, 
and  filed  the  following  reasons  therefor: 

1.  The  finding  of  the  court  is  not  sustained  by  suflScient 
eviden<!e. 

2.  The  finding  of  the  court  is  contrary  to  law. 

3.  The  finding  of  the  court  is  contrary  to  the  evidence. 
This  motion  was  overruled,  and  the  defendants  excepted. 

The  court  rendered  judgment  in  pursuance  of  the  finding. 
The  defendants  Rawlings  and  Buskirk  appealed.  They  assign 
the  following  errors : 

1.  Overruling  the  separate  demurrer  of  Daniel  J.  Stout  to 
plaintiffs^  amended  complaint. 

2.  Overruling  the  separate  demurrer  of  Joseph  V.  Raw- 
lins to  plaintiffs'  amended  complaint. 

3.  Overruling  the  separate  demurrer  of  William  H.  Bus- 
kirk to  plaintiffs'  amended  complaint. 

4.  That  the  plaintiffs'  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  good  cause  of  action. 

5.  Overruling  the  defendants'  motion  to  strike  out  and  re- 
ject the  plaintiffs'  motion  for  a  new  trial  of  this  cause  as  a 
matter  of  right. 

6.  Overruling  the  defendants'  demurrer  to  the  application 
of  the  plaintiffs  for  a  new  trial  of  this  cause  as  a  matter  of 
right. 

7.  In  rendering  judgment  vacating  and  setting  aside  the 
judgment  in  favor  of  tlicso  defendants  and  against  the  plain- 
tiffs for  costs,  and  in  granting  plaintiffs  a  new  trial  as  a  matter 
of  right. 

8.  That  the  court  erred  in  its  conclusions  of  law  upon  the 
special  iindings  of  facts. 

9.  In  overruling  the  motion  for  a  new  trial. 

As  to  the  first  three  specifications  in  the  above  assignment 
of  errors,  there  are  no  separate  demurrers  to  be  considered. 
The  record  shows  that  after  answering  the  amended  complaint 
the  appellants  withdrew  their  pleadings  and  moved  that  the 
complaint  be  put  into  paragraphs,  and  then  movod  to  strike 
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out  a  part  of  the  complaint;  these  motions  being  overruled, 
they  filed  a  joint  demurrer  to  the  amended  complaint  for  want 
of  facts,  etc.  Therefore  no  questions  are  presented  by  the  first 
three  of  the  alleged  errors.  Cross  v.  Truesdale^  28  Ind.  44.  The 
fourth  alleged  error  questions  the  sufficiency  of  the  complaint. 

We  think  the  complaint  showed  a  sufficient  cause  of  action ; 
it  showed  a  cloud  upon  the  plaintiffs'  title ;  a  plaintiff  having 
the  right  of  possession  may  recover  in  ejectment  upon  an 
equitable  title.  Burt  v.  Bowks,  69  Ind.  1.  With  equal 
reason  he  may  have  his  equitable  title  quieted. 

There  was  no  error  in  the  matter  alleged  in  the  fiflh,  sixth 
and  seventh  specifications  of  the  assignment.  The  motion  for 
a  new  trial  as  of  right  was  made  at  the  same  terra  when  the 
judgment  was  rendered  on  the  first  trial.  In  such  a  case  the 
motion  for  a  new  trial  need  not  be  in  writing.  Zimmerman 
V.  Marchland,  23  Ind.  474.  Here  it  was  in  writing,  and  stated 
that  the  costs  had  been  paid ;  the  ruling  in  Crews  v.  Rosa,  44 
Ind.  481,  that  the  application  for  a  new  trial  must  show  the 
rendition  of  the  judgment,  the  time  when  rendered,  that  all 
the  costs  had  been  paid,  and  that  a  new  trial  was  demanded 
as  of  right  and  without  cause,  is  applicable  only  when  the 
new  trial  is  demanded  at  a  term  subsequent  to  the  term  at 
which  the  judgment  was  taken,  and  when  the  cause  is  no 
longer  on  the  docket  or  before  the  court.  Sanders  v.  Loy, 
45  Ind.  229.  Here  the  judgment  was  rendered  on  December 
4th,  1879,  the  sixteenth  day  of  the  term.  The  motion  for  the 
new  trial  was  made  five  days  afterwards,  on  the  twenty-first 
day  of  the  same  term.  The  judgment  was  still  "  in  the  breast 
of  the  court  during  the  whole  term."  Buriiside  v.  EnniSy  43 
Ind.  411 ;  Richardson  v.  Howk,  45  Ind.  451 ;  Cox  v.  Dill^  85 
Ind.  334.  The  record  shows  that  a  motion  was  made  and  that 
all  the  costs  had  been  paid.  This  was  sufficient  in  such  a  case. 
The  motion  to  strike  out  the  application  for  a  new  trial  and 
the  demurrer  to  the  said  application  were  rightly  overruled, 
and  the  new  trial  as  of  right  was  properly  granted.  As  to  the 
eighth  specification  of  error,  an  exception  to  the  conclusions 
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of  law  admits  that  the  facts  were  fuUv  and  correctlv  found. 
Cruzan  v.  Smith,  41  Ind.  288.  Upon  the  facts  as  the  court 
found  them,  the  defendants  were  neither  owners  nor  mortga- 
gees of  the  land,  nor  were  they  judgment  creditors  having  a 
lien  upon  the  land.  If  so,  they  had  no  right  to  redeem  from 
the  sale  to  the  plaintifis,  and  the  plaintiffs  were  entitled  to  their 
deed.    Act  of  June  4th,  1861,  2  R.  S.  1876,  p.  220,  note. 

The  question  as  to  correctness  of  the  findings  is  presented 
by  the  ninth  and  last  specification  of  error,  to  wit,  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  Upon 
this  we  think  the  motion  for  a  new  trial  should  have  been 
sustained,  because  the  findings  were  not  supported  by  the 
evidence,  and  were  contrary  to  law.  Joseph  V.  Rawlings,  as 
replevin  bail,  had  no  right  to  redeem,  because  at  the  time  of 
the  redemption  he  had  not  paid  the  Stout  judgment,  and  did 
not  pay  it  until  about  a  year  after  the  time  for  redemption 
had  expired.  ButBuskirk,  as  surety,  paid  the  National  Bank's 
judgment  during  the  year  of  redemption.  He  thereby,  under* 
the  statute,  2  R.  S.  1876,  p.  279,  sec.  676,  became  substan- 
tially the  owner  of  the  National  Bank  judgment.  The  lan- 
guage of  the  section  is  that  a  judgment  so  paid  by  a  surety 
"  shall  not  be  discharged,  but  shall  remain  in  force  for  the  use 
of  the  surety."  The  judgment  being  in  force  for  Buskirk's 
use,  and  the  statute  of  redemptions,  supra,  being  entitled  to 
a  liberal  construction,  we  think  his  redemption  of  the  land 
within  the  year  was  valid.  The  finding  of  the  court  that 
Buskirk  had  not  any  judgment  to  entitle  him  to  redeem,  was 
not  sustained  by  the  evidence,  and  was  contrary  to  law.  The 
judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellees, 
and  this  cause  is  remanded  for  a  new  trial. 

On  Petition  for  a  Rehearing. 
BiCKNELL,  C.  C. — The  petition  claims  that  the  provisions 
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of  section  676  of  the  code  of  1852,  are  applicable  only  to 
sureties  who  have  been  judicially  declared  to  be  such  by  a 
proceeding  for  that  purpose  instituted  in  the  original  suit, 
under  section  674  of  the  code  of  1852,  and  that,  although 
Buskirk,  in  a  subsequent  suit  brought  by  him  against  all  the 
parties  to  the  original  suit,  was  by  the  judgment  of  the  proper 
court  declared  to  be  a  surety,  and  although  by  that  judgment 
it  was  declared  that  he  had  paid  the  judgment  in  the  original 
suit  in  full,  and  that  he  was  subrogated  to  the  rights  of  the 
plaintiff  in  the  original  suit,  and  should  have  execution  therein, 
yet  that  "the  whole  proceeding  to  try  the  question  of  surety- 
ship was  a  nullity,  and  that  Buskirk's  rights  were  not  en- 
larged thereby,  and  that  the  payment  of  the  judgment  by  him 
satisfied  the  judgment,  and  that  he,  failing  to  have  the  ques- 
tion of  suretyship  determined  in  the  original  proceeding,  is 
estopped  from  claiming  any  rights  as  surety."  In  this  we 
think  the  petitioners  are  mistak(?n.  Section  676,  »upra,  con- 
tains the  following  provisions :  **  When  *  *  *  any  person 
being  surety  in  any  undertaking  whatever,  has  been  *  com- 
pelled to  pay  any  judgment  or  any  part  thereof,  or  shall 
make  any  payment  which  is  applied  upon  such  judgment  by 
reason  of  such  suretyship,  *  *  *  the  judgment  shall  not  be 
tliseharged  by  such  payment,  but  shall  remain  in  force  for  the 
use  of  the  *  surety,  *  and  *  *  may  be  prosecuted  to  execu- 
tion for  his  use."  Scherer  v.  ScJiutz,  83  Ind.  543.  The 
relief  granted  to  sureties  by  this  section  is  not  limited  to  those 
only  who  have  been  declared  such  by  proceedings  in  the 
original  suit.  There  is  no  element  of  estoppel  in  the  case. 
The  evidence  was  oral  testimony  and  a  written  statement  of 
facts  agreed  upon  and  submitted  as  evidence,  which  showed 
that  Buskirk  had  no  right  to  redeem  other  than  that  secured 
to  him  as  surety  in  manner  aforesaid,  but  this,  as  we  have 
seen,  was  sufficient. 

The  petition  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 
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No.  9879. 
BOWLUS  ET  AL.  V.  BrIEB  ET  AL. 

Supreme  Court. — Jurisdiction, — Appeal — In  a  cause  begun  before  a  justice 
of  the  peace,  wherein  the  plaintiff  recovered  $40,  and  the  defendant  had 
pleaded  a  counter-claim  for  $50,  the  amount  in  controversy  on  appeal 
by  the  defendant  to  the  Supreme  Court  is  $90,  exclusive  of  costs,  and  the 
Supreme  Court  has  jurisdiction  under  the  statute,  B.  S.  1881,  sec.  632. 

Same. — Enor, — Assignment. — An  assignment  of  error,  that  the  court  erred 
in  rendering  judgment  against  the  appellant,  not  being  specific,  presents 
no  question  in  the  Supreme  Court. 

Pleading. — Negligence. — In  a  complaint  for  an  Injury  not  resulting  from 
negligence,  it  is  not  necessary  to  aver  that  there  was  no  negligence  by 
the  plaintiff. 

Judge  Pro  Tem.— iZepeo/  o/ *S!fcUu/«.— Section  4  of  the  act  of  1855,  2  R  8. 
1876,  p.  11,  so  far  as  it  authorizes  a  judge  to  appoint  a  judge  pro  tern, 
in  cases  where  the  regular  judge  is  unable  to  be  present  during  a  part  of 
a  term  which  he  has  begun,  is  not  repealed  by  the  laws  of  1881. 

Evidence. — In  fixing  the  difference  in  value  of  a  horse  at  a  particular 
time,  as  compared  with  a  period  a  few  weeks  before,  when  he  was  in- 
jured, a  witness  may  be  asked  to  state  the  difference.  If  the  season  of  the 
year  would  cause  depreciation  it  should  be  shown  by  cross-examination. 

From  the  Warren  Circuit  Court. 

J.  McCabe  and  E.  F.  McCabe,  for  appellants. 
/.  31,  Ilabb  and  C.  V.  McAdanis,  for  appellees. 

Black,  C. — This  was  an  action  commenced  before  a  justice 
of  the  peace  by  the  appellees  against  the  appellants,  the  com- 
plaint alleging,  in  substance,  that  the  defendants  hired  of  the 
plaintifls,  who  were  keepers  of  a  livery  stable,  a  team  of  two 
horses  and  a  buggy,  to  be  driven  by  the  defendants  from  the 
town  of  Williamsport  to  the  city  of  Crawfordsville,  a  dis- 
tance of  twenty-eight  miles ;  that  pursuant  to  said  hiring  the 
plaintiffs  entrusted  said  team  and  buggy  to  the  defendants  for 
said  use;  that  said  horses,  while  so  in  possession  of  defend- 
unts,  were  by  them,  or  by  others  with  their  permission,  so  un- 
lawfully neglected  and  abusively  driven  and  cared  for  that 
they  were  greatly  injured,  and  rendered  wholly  unfit  for  use 
in  the  business  of  the  plaintiffs  for  the  space  of  three  weeks, 
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to  the  damage  of  the  plaintiffs  $50 ;  and  that  the  market  value 
of  said  team  was  by  said  abuse  and  negligence  greatly  im- 
paired^ to  the  damage  of  plaintiffs  $100;  and  judgment  was 
demanded  for  $150. 

The  appellants  filed  a  counter-claim,  wherein  they  stated  a 
contract  of  hiring  and  the  performance  of  its  conditions  on 
their  part,  and  that  the  appellees,  in  violation  thereof,  with 
the  fraudulent  intent  of  making  appellants  liable  for  the  dam- 
ages claimed  in  the  complaint,  let  out  and  hired  to  the  ap- 
pellants a  team  of  hor&es  so  sick,  lame  and  diseased  as  to  be 
wholly  unfit  for  the  use  of  the  appellants  under  said  agree- 
ment; whereby  appellanti>  were  put  to  great  inconvenience,, 
delay  and  expense,  and  suffered  groat  humiliation,  and  were 
compelled  to  bestow  a  great  amount  of  time  and  attention 
upon  siiid  horses,  to  their  damage  $50,  for  which  they  de- 
manded judgment. 

Upon  a  trial  by  jury  there  was  a  verdict  for  the  appellees 
for  $35,  for  which  the  justice  rendered  judgment.  On  appeal 
to  the  circuit  court  a  trial  by  jury  resulted  in  a  verdict  for  the 
appellees  for  $40,  and  judgment  was  rendered  accordingly. 

The  record  shows  that  Hon.  Thomas  F.  Davidson,  the  reg^ 
ular  judge  of  the  court  below,  was  in  attendance  and  presided 
in  said  court  in  the  first  week  of  the  term  at  which  the  trial 
was  had,  and  made  an  order  in  this  cause ;  but  when  the  trial 
was  had,  and  the  judgment  rendered,  in  tlie  second  week  of 
the  term,  the  court  was  presided  over  by  Hon.  Isaac  E. 
Schoonover,  judge  joro  tempore,  whose  appointment,  with  his 
oath  of  office,  was  filed  by  him  and  entered  of  record  on  the 
Monday  of  the  second  week  of  tlie  term,  the  31st  of  October^ 
1881.  The  appointment  was  as  follows: 
"State  of  Indiana,  Warren  County,  ss. : 

"I  hereby  appoint  Isaac  E.  Schoonover,  a  reputable  prac- 
ticing attorney  of  the  Warren  Circuit  Court,  to  hold  said 
court  during  the  second  week  of  the  October  term,  1881,  on 
account  of  my  inability  to  be  present  and  hold  said  term  dur- 
ing said  week.     Dated  October  29th,  1881. 
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"  Thomas  F.  Davidson,  Judge  Warren  Circuit  Court/' 

In  the  third  week  of  the  term  the  appellants^  before  the 
regular  judge,  moved  for  a  new  trial,  and  the  motion  was 
overruled. 

Appellants  have  assigned  as  errors  that  Mr.  Schoonover 
had  no  authority  to  preside  at  the  trial ;  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial ; 
and  that  it  erred  in  rendering  judgment  against  the  appellants. 

The  appellees  have  filed  a  motion  to  dismiss  the  appeal,  stat- 
ing as  reasons,  first,  that  this  court  has  not  jurisdiction  thereof, 
and,  second,  that  the  action  originated  before  a  justice  of  the 
peace,  and  the  amount  in  controversy,  exclusive  of  interest 
and  costs  before  said  justice,  did  not  exceed  $50. 

Under  section  632,  R.  S.  1881,  an  appeal  may  not  be  taken 
to  this  court  from  the  circuit  court  or  superior  court  by  either 
party,  from  a  final  judgment  in  an  action  originating  before 
a  justice  of  the  peace,  where  the  amount  in  controversy,  ex- 
clusive of  interest  and  costs,  does  not  exceed  $50.  ■  It  is  the 
amount  in  controversy  in  this  court  that  settles  the  question 
of  its  jurisdiction.  Little  v.  Danville,  etc,,  Co,,  18  Ind.  86; 
Morton,  etc..  Co.  v.  Wi/aong,  51  Ind.  4. 

The  plaintiffs,  being  content  with  the  judgment  for  $40  ren- 
dered in  their  favor,  and  the  appeal  to  this  court  being  taken 
by  the  defendants,  that  sum  would  be  the  amount  in  contro- 
versy, and  this  court  would  have  no  jurisdicition,  were  there 
no  set-off  or  counter-claim  pleaded.  But  the  defendants  pleaded 
a  counter-claim  for  the  sum  of  $50;  and  the  amount  of  the 
sum  for  which  judgment  was  rendered  and  the  sum  so  de- 
manded by  the  counter-claim,  namely,  $90,  must  be  regarded 
as  the  amount  in  controversy,  within  the  meaning  of  the  stat- 
ute. Little  y.  Danville,  etc.,  Co.,  supra;  Huttsy.  Williams,  bry 
Ind.  237  ;  Shriver  v.  Bowen,  57  Ind.  266  ;  Parsley  v.  Eskew,  73 
Ind.  558.  And  for  the  application  of  this  rule  it  is  not  nec- 
essary to  determine  the  question  suggested  by  counsel  in  this 
connection,  as  to  whether  the  facts  stated  in  the  answer  con- 
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stituted  proper  matter  for  counter-claim ;  for,  if  we  should 
d()cide  that  they  did  not,  we  could  not,  therefore,  say  that  the 
amount  demanded  by  the  pleading  is  not  in  controversy  be- 
tween the  parties  in  this  court. 

The  assignment  that  the  court  erred  in  rendering  judgment 
against  the  appellants  does  not  fulfil  the  requirement  that  the 
assignment  shall  be  specific.     Busk.  Prac.  111. 

The  objection  urged  against  the  complaint  is  that  it  does 
not  allege  that  the  plaintiffs  were  without  fault,  and  that  the 
horses  were  able  to  perform  the  journey. 

An  averment  of  want  of  contributory  fault  on  the  part  of 
the  plaintiff  is  necessary  only  where  the  action  is  for  negli- 
gence, without  any  direct,  positive,  affirmative  fault  on  the 
part  of  the  defendant.  Aioll  v.  City  of  Indianapolis,  52  Ind. 
647 ;  Coon  v.  Vaughn ^  64  Ind.  89.  The  complaint  before  us 
contained  such  a  charge  of  positively  improper  conduct  on 
the  part  of  the  defendants  as  to  render  unnecessary  the  aver- 
ments suggested  by  appellants. 

The  only  objection  in  tlie  court  below  to  the  authority  of 
the  judge  pro  tern,  was  made  in  the  motion  for  a  new  trial,  the 
first  cause  assigned  therein  being  that  he  had  no  power  or 
authority  to  preside,  and  that  this  fact  was  unknown  to  the 
defendants,  or  either  of  them,  or  either  of  their  attorneys,  un- 
til the  filing  of  said  motion;  and  the  second  cause  being  that 
said  Schoonover  had  no  power  or  authority  to  preside  and 
conduct  the  trial  as  judge,  because  no  change  of  venue  in  said 
cause  had  been  taken  from  the  regular  judge,  and  the  latter 
had  no  power  to  appoint  on  account  of  his  own  inability  to 
be  present  the  second  week  of  the  term,  which  was  unknown 
to  the  defendants,  or  either  of  them,  or  either  of  their  attorneys, 
at  the  time. 

Under  the  cases  of  Zonker  v.  Cowan,  84  Ind.  395,  and  Staie, 
ex  reLj  v.  Murdock,  86  Ind.  124,  the  authority  of  the  judge  pro 
tern,  must  be  sustained,  unless  the  provision  of  section  4  of  the 
act  of  March  1st,  1855  (2  R.  S.  1876,  p.  11),  held  in  those 
cases  to  authorize  such  an  appointment,  was  repealed  by  the 
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legislation  of  1881,  which  was  in  force  when  this  appointment 
was  made. 

Some  of  the  circumstances  or  situations,  but  not  all,  pro- 
vided for  by  said  section  4,  were  provided  for  by  section  3  of 
the  act  of  March  7th,  1877  (Acts  1877,  Reg.  Sess.,  p.  28) ;  and 
it  was  held  in  the  cases  just  referred  to  that^aid  section  4  was 
not  repealed  prior  to  the  legislation  of  1881,  except  so  far  as 
said  section  3  was  inconsistent  therewith.  There  is  no  pro- 
vision relating  to  circuit  courts  authorizing  such  an  appoint- 
ment as  was  made  in  this  case  in  the  code  of  1881,  or  in  the 
Revised  Statutes  of  1881.  There  is  no  repeal  by  the  legisla- 
tion of  1881  of  the  provision  of  section  4  of  said  act  of  1855, 
authorizing  such  appointment,  by  express  reference  to  that 
statute  or  to  said  provision. 

The  last  section  of  the  civil  code  of  1881  (sec.  867),  being 
sec.  1291,  R.  8.  1881,  provides  that  "All  enactments  of  the 
General  Assembly  on  the  subject  of  the  competency  of  wit- 
nesses to  testify,  and  all  such  enactments  on  the  subject  of 
pleading  and  practice,  so  far  as  they  relate  to  circuit  and 
superior  courts,  except  as  to  pleadings  in  cases  from  inferior 
courts,  are  hereby  repealed.'^ 

It  is  claimed  on  behalf  of  the  appellants  that  the  provision 
of  said  section  4  of  the  act  of  1855,  authorizing  the  appoint- 
ment here  made,  is  an  enactment  on  the  subject  of  practice, 
and  that,  therefore,  it  was  repealed  by  said  section  867.  The 
word  "practitje,"  in  the  sense  in  which  it  is  used  in  said  section, 
is  defined  by  Bouvier  as  "  The  form,  manner,  and  order  of  con- 
ducting and  carrying  on  suits  or  prosecutions  in  the  courts 
through  their  various  stages,  according  to  the  principles  of 
law  and  the  rules  laid  down  by  the  respective  courts." 

Whatever  may  be  said  of  a  provision  for  a  change  from  the 
judge  in  a  particular  case,  we  think  that  a  provision  for  the 
appointment  of  a  judge  to  preside  in  a  court  and  conduct  its 
business  generally,  can  not  properly  be  called  an  enactment 
on  tlie  subject  of  practice.  It  relates  to  a  matter  with  which 
parties  or  attorneys  in  particular  actions  have  nothing  to  do. 
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and  pertains  rather  to  the  formation  of  the  court,  like  a  pro- 
vision for  the  election  of  a  judge.  There  has  been,  then,  no 
express  repeal  of  the  provision  of  the  act  of  18^5,  under  which 
the  appointment  was  made.  It  is  claimed  that  in  the  civil 
code  of  1881  the  Legislature  revised  the  subject-matter  of  thc^ 
former  statutes  relating  to  the  appointment  of  judges  pro 
tempore^  and  that  the  omission  of  the  provision  in  question 
works  its  repeal  by  implication. 

Said  section  3  of  the  act  of  1877  was,  in  substance,  re-en- 
acted by  section  261  of  the  code  of  1881,  being  section  1381, 
R.  S.  1881 ;  but  otherwise  no  provision  is  made  in  that  code 
covering  subject-matter  embraced  in  said  section  4;  and  the 
enactments  on  the  subject  stand  substantially  as  before  the 
legislation  of  1881. 

It  is  a  familiar  principle  that  the  law  does  not  favor  repeals 
by  implication,  and  they  will  not  bo  adjudged  to  occur  unless 
they  are  inevitable,  or  the  Legislature  plainly  means  them. 
Such  legislative  intent  is  never  presumed  pvinia  facie.  Furman 
v.  Nicholy  3  Cold.  432.  If  two  acts  in  seeming  conflict  can 
be  reconciled  by  any  fair  construction,  so  that  both  may  standi 
they  must  be  so  reconciled ;  and  if  there  is  but  a  partial  re- 
pugnance, then  there  is  a  repeal  of  the  earlier  by  the  later 
statute  only  to  the  extent  of  the  repugnance. 

Where  by  a  statute  there  is  a  revision  of  the  whole  subject- 
matter  of  a  former  statute,  or  of  former  statutes,  the  earlier 
enactments  are  repealed  so  far  as  it  appears  that  it  was  the  in- 
tention of  the  Legislature  to  repeal  tliem.  The  revision  re- 
peals by  implication  so  far  as  it  is  repugnant  to  the  old  law, 
or  when  it  is  evidently  intended  by  the  Li'gislature  as  a  sub- 
stitute; but  this  intention  must  be  ascertained  from  the  words 
of  the  statute,  "and  not  from  any  general  inferences  to  be  do- 
rived  from  the  nature  of  the  subject  with  which  it  dcals.'^ 
Bishop  Written  Laws,  section  158  ;  Water  Works  Go,  v.  Burk- 
hart,  41  Ind.  364,  383. 

Here  the  revision  does  not  cover  the  whole  subject-matter 
of  the  former  statutes.     There  is  an  incorporating  into  the 
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code  and  rc-enactmcnt  in  substantially  the  same  terras  of  a 
partially  repugnant  statute,  which  does  not  operate  to  break 
its  continuity;  but  a  portion  of  the  subject-matter  of  said 
section  4  is  not  covered  by  the  code  of  1881  to  any  greater 
extent  than  before  the  codification  the  provisions  of  that  sec- 
tion were  covered  by  section  3  of  said  act  of  1877.  If  the 
provisions  of  said  section  4  were  not  wholly  repealed  by  the 
partial  repugnancy  of  the  act  of  1877,  they  are  not  wholly 
repealed  by  the  partial  repugnancy  of  the  code  of  1881. 

The  question  is  not  what  would  seem  to  be  more  symmet- 
rical, but  what  has  been  enacted,  that  by  the  established  rules 
of  interpretation  requires  us  to  say  there  has  been  a  repeal. 
We  do  not  find  that  there  has  been  such  legislation. 

There  was  a  conflict  in  the  evidence,  but  it  plainly  tended 
to  sustaid  the  verdict. 

Over  objections  of  the  defendants  the  court  permitted  the 
plaintiffs  to  ask  certain  witnesses  what  was  the  difference  be- 
tween the  market  value  of 'the  horses  when  the  defendants 
took  them  out  of  the  stable  and  when  they  had  so  far  recov- 
ered as  to  be  able  to  be  used. 

The  only  objection  to  this  question  urged  here  is,  that  it 
did  not  take  account  of  the  annual  fall  depreciation  in  the 
value  of  all  stock  that  requires  feeding  through  the  winter. 
If,  in  the  absence  of  evidence  on  the  subject,  it  could  be 
presumed  that  there  was  such  a  general  depreciation  as  sug- 
gested in  the  two  weeks  during  which  the  horses  could  not 
be  ased,  it  is  plain  that  the  witnesses  understood  the  question 
to  refer  to  depreciation  caused  by  the  injury  to  the  horses 
which  was  the  ground  of  the  action,  and  about  which  they 
had  been  testifying;  and  that  the  appellants  were  not  injured 
by  the  form  of  the  question. 

We  find  no  available  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
thai  the  judgment  b% affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 
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No.  10,632. 

Dantz  et  al.  v.  The  State. 

Criminal  Law. — IndicfmenL — Motion  to  Quash. — If  an  indictment  contain 
ono  good  count,  a  motion  to  quash  the  whole  indictment  should  be  over- 
ruled. 

Same. — Election  as  to  Counts. — Discretion  of  (hurt. — It  is  in  the  discretion  of 
the  court  to  compel  the  prosecuting  attornt^y  to  elect  upon  which  count 
of  an  indictment  he  will  proceed,  and  unless  such  discretion  is  abused 
the  Supreme  Court  will  not  interfere. 

Same. — Kvidaice. —  Confession. — A  confession  of  guilt  in  open  court,  in  tlie 
presence  of  the  jury,  is  evidence  enough  to  sustain  a  conviction. 

From  the  Floyd  Circuit  Court. 

J.  V.  Kelso,  for  appellants. 

F,  T,  Ilorcl,  Attorney  General,  and  F.  B.  Burhe^  Prosecut- 
ing Attorney,  for  the  State. 

Elliott,  J. — There  are  three  counts  in  the  indictment 
against  the  appellants.  The  first  two  charge  them  with  hav- 
ing committed  a  misdemeanor  jointly  with  one  David  W. 
Carpenter,  and  the  third  makes  a  charge  against  David  W. 
Carpenter  alone. 

It  is  insisted  that  the  appellants'  motion  to  quash,  upon  the 
ground  that  there  was  a  misjoinder  of  defendants,  should  have 
been  sustained.  We  think  otherwise.  The  first  two  counts 
charged  the  defendants  jointly,  and  described  a  joint  offence, 
and  were  tliereforc  good  as  against  all  of  the  defendants.  It 
is  quite  well  settled  that  a  motion  to  quash  addressed  to  an 
entire  indictment  should  be  overruled  if  there  is  one  good 
count.     GasUy  v.  State,  32  Ind.  62. 

The  defendants  moved  to  compel  the  prosecutor  to  elect 
upon  which  counts  of  the  indictment  he  would  try  them, and 
the  court  required  an  election  to  be  made;  whereupon  the 
prosecutor  elected  to  proceed  to  trial  upon  the  first  and  sec- 
ond counts;  the  defendants  objected,  artil  asked  that  the  pros- 
ecutor be  compelled  to  single  out  and  elect  one  of  the  counts ; 
this  olyection  the  court  overruled.     There  was  no  error  in 
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this  ruling.  These  counts  charged  the  same  offence  against 
the  same  persons  in  different  forms,  and  the  court  was  not 
bound  to  compel  the  State  to  make  an  election.  It  is,  indeed, 
discretionary  with  the  trial  court  to  grant  a  request  to  com- 
pel an  election,  and  it  is  only  when  the  discretion  is  abused 
that  the  appellate  court  will  interfere.  Laniphier  v.  State^  70 
Ind.  317  ;  Bdl  v.  State,  42  Ind.  335  ;  Jlershon  v..  State,  51  Ind. 
14;  Sm/(kr  v.  State,  59  Ind.  105. 

After  the  jury  had  been  empanelled  and  the  trial  begun,  the 
prosecutor  entered  a  nolle  prosequi  as  to  David  W.  Carpenter, 
and  the  appellant^  then  asked  leave  to  withdraw  their  plea 
of  not  guilty  and  enter  a  plea  of  guilty ;  the  court  refused  to 
permit  the  withdrawal  of  the  case  from  the  jury,  and  submitted 
the  case  to  the  jury  for  trial.  No  question  is  presented  upon 
this  ruling,  for  the  reason  that  no  exception  was  taken. 

We  can  not  say  that  the  verdict  is  not  sustained  by  the  ev- 
idence. The  record  shows  a  confession  of  guilt  in  open 
court,  and  in  the  presence. of  the  jury,  and  this  was  sufficient 
to  sustain  a  conviction.  Eastman  v.  SiatCy  54  Ind.  441  ;  Grif- 
fitk  V.  State,  36  Ind.  406  ;  Behler  v.  State,  22  Ind.  345.  In 
Anderson  v.  State,  26  Ind.  89,  the  only  evidence  offered  against 
the  accused  was  his  own  confession  made  while  testifying  as 
a  witness  in  another  case,  and  it  was  held  sufficient  to  sustain 
a  conviction. 

Judgment  affirmed. 

HoWK,  J.,  did  not  participate  in  the  decision  of  this  case. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — The  appellants  did  not  except  to  the  ruling 
of  the  court  refusing  to  permit  them  to  withdraw  their  plea 
of  not  guilty  and  enter  a  plea  of  guilty,  and,  consequently, 
no  quCvStion  is  reserved  upon  that  ruling. 

No  exception  was  taken  to  the  ruling  of  the  court  direct- 
ing the  jury  to  determine  the  case  and  assess  the  punishment, 
and,  of  course,  no  question  is  before  us  on  the  ruling  upon 
this  point.     No  leave  was  asked  to  withdraw  the  plea  of 
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guilty  entered  in  compliance  with  the  agreement  with  the 
prosecuting  attorney.  No  proper  objection  was  made  to  the 
court's  submitting  the  case  to  the  jury. 

The  only  causes  assigned  in  the  motion  for  a  new  trial  are 
that  the  verdict  was  contrary  to  the  law  and  contrary  to  the 
evidence,  and,  consequently,  no  question  as  to  the  regularity 
of  the  proceedings  on  the  trial  is  properly  brought  before  us 
for  review. 

The  only  question  which  the  motion  properly  presents  is 
this:  Is  the  verdict  sustained  by  the  evidence?  We  can  not 
doubt  the  correctness  of  our  former  ruling.  The  case  was  be- 
fore the  jury  upon  the  appellants'  deliberate  confession  of 
guilt,  and  it  would  be  strange  indeed  if  the  verdict  had  been 
anything  else  than  guilty.  If  the  appellants  had  desired  to 
escape  from  their  deliberate  admission  made  in  the  presence 
of  the  jury,  they  should  have  adopted  a  diflPerent  course  from 
that  pursued. 

Petition  overruled. 


No.  9797. 

!»  «4'  Nesbit  v.  Hanway  et  al. 

m  ^  Redemption. — Mortgage.— Sheriff ^h  Sale,— One  who  has  parchased  mort- 

RAged  lands  at  a  sheriff's  sale,  if  not  made  a  party  to  a  suit  to  foreclose 
brought  before  his  right  to  a  sheriff's  deed  matures,  may,  after  his  title 
matures,  redeem. 
Same. — Pleading. — Tender. — In  ruch  case  the  complaint  to  redeem  need  not 
aver  a  tender  or  offer  to  pay  the  money  necessary  to  redeem ;  but  it  is 
sufficient,  where  an  accounting  of  rents  is  also  sought,  to  allege  that  the 
plaintiff  is  ready  and  willing  to  redeem  when  the  amount  necessary  to 
be  paid  therefor  shall  be  ascertained,  and  intends  so  to  do,  and  that  he 
has  demanded  an  accounting  which  was  refused. 
Same. — Sale  of  Lands  in  Solido. — Where  a  sheriff  first  offers  separate  tracts 
of  lands  on  execution  in  parcels,  and  receives  no  bids,  he  may  then  offer 
and  sell  in  solido. 

From  the  Superior  Court  of  Marion  County. 
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W.  W.  WoolleUy  for  appellant. 

J5.  Harrison,  G.  C.  Hines,  W,  H.  H,  Miller,  J.  Hanna,  F. 
Knefler  and  /.  /S.  Berryhill,  ic^  aj)pellees. 

Franklin,  C. — The  appellant  instituted  this  suit  to  re- 
deem certain  real  estate,  and  for  an  accounting  of  the  rents 
and  profits  of  the  same;,  the  substantial  facts  in  relation  to 
which  are  as  follows:  On  the  10th  day  of  May,  1873,  one 
William  T.  Nesbit,  being  the  owner  of  the  real  estate  de- 
scribed in  the  complaint,  executed  a  mortgage  thereon  to  the 
appellee,  the  "  Thames  Loan  and  Trust  Company,''  to  secure 
a  loan  of  $1,500,  payable  in  five  years  thereafter;  that,  on 
the  23d  day  of  March,  1876,  the  said  William  T.  Nesbit  bor- 
rowed  from  the  "  Indiana  National  Bank,  of  Indianapolis," 
the  sum  of  $500,  and  executed  his  note  therefor  to  the  said 
bank,  with  this  appellant,  Joseph  A.  Nesbit,  and  one  William 
A.  Evans,  as  sureties  thereon ;  that  said  note  was  not  paid  at 
maturity;  and,  on  the  22d  day  of  August,  1876,  the  bank 
brought  suit  on  said  note  against  all  the  parties  thereto,  and 
on  the  13th  of  October  thereafter,  recovered  judgment  thereon 
for  $516^  with  a  finding  that  said  appellant  and  said  Evans 
were  sureties  on  said  note,  and  an  order  that  the  property  of 
the  principal  should  be  exhausted  before  levying  upon  the 
property  of  the  sureties ;  that,  after  proper  uotice,  the  sheriff*, 
on  the  15th  day  of  December,  1877,  sold  all  of  said  real  es- 
tate to  the  appellant  for  the  sum  of  $300,  who  paid  the  amount 
of  the  bid  to  said  sheriff*  and  received  a  certificate  of  the  sale 
of  said  property  so  sold ;  and,  on  the  9th  day  of  February, 
1878,  the  appellant,  as  such  surety,  paid  to  said  sheriff*  the 
further  sum  of  $340.50,  that  being  the  balance  due  on  said 
execution ;  that  a  return  was  made  on  the  execution  in  ac- 
cordance with  the  facts  aforesaid,  which  return  was  duly  re- 
corded in  the  clerk's  office  of  said  court ;  that  thereafter,  on 
the  20th  day  of  July,  1878,  the  "Thames  Loan  and  Trust 
Company  "  commenced  a  suit  to  foreclose  said  mortgage  by 
Vol.  87.-26 
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said  Williara  T.  Nesbit  on  the  property  described  in  the 
eomplaiut,  and,  on  the  26th  day  of  November,  1878,  a  de- 
cree of  foreclosure  was  rendered  for  the  sura  of  $1,723.93; 
on  the  28th  day  of  December,  1878,  said  property  was  sold 
by  the  sheriff,  under  the  decree  aforesaid,  to  the  trustee  of 
said  "Thames  Loan  and  Trust  Company"  for  the  amount  of 
said  decree;  that  he  received  a  certificate  of  sale  therefor; 
that  there  was  no  redemption  from  said  sale,  and  a  deed  was 
executed  to  the  holder  of  said  certificate,  who  afterwards  sold 
and  conveyed  the  said  real  estate  to  one  of  the  appellees^ 
Mary  F.  Hanway,  who  was  the  wife  of  the  other  appellee,, 
Samuel  Hanway.  The  appellant,  Joseph  A.  Nesbit,  was  not 
a  party  to  the  foreclosure  proceedings,  and  had  no  notice 
whatever  of  any  kind  of  the  pendency  of  said  suit  until  after 
the  said  mortgagee  had  received  the  sheriff's  deed  for  said 
property.  A  demurrer  to  the  complaint,  alleging  the  forego- 
ing facts,  was  sustained,  and  upon  the  action  of  the  court  in 
sustaining  said  demurrer  error  was  assigned  in  the  general 
term  of  the  court  below. 

The  error  assigned  in  this  court  is  the  aflBrming  in  general 
term  of  the  judgment  in  special  term.  The  only  question 
presented  is,  can  the  appellant  redeem  from  the  sale  made 
under  the  foreclosure  proceedings?  The  first  objection  made 
to  the  complaint  is  that  it  does  not  contain  a  sufficient  aver- 
ment of  an  offer  to  pay  the  redemption  money. 

The  averments  in  the  complaint  arc  that  if  he  had  been 
made  a  party  to  said  foreclosure  proceedings,  and  notified  of 
the  pendency  thereof,  he  would  have  paid  off  said  mortgage 
and  redeemed  the  land  therefrom  ;  and  "  that  at  all  times  since 
discovering  that  said  real  estate  had  been  sold  under  said  fore- 
closure, he  has  been  ready,  willing  and  desirous  of  making 
said  redemption,  and  would  have  made  a  tender  of  the  money 
necessary  for  the  redemption,  but  for  the  fact  that  he  has  been 
unable  to  ascertain  how  much  money  was  necessary,  and  to 
whom  that  amount  should  be  tendered,  to  make  such  redemp- 
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tion ;  and  that  he  is  yet  ready^  willing  and  desirous  to,  and 
will  make  said  redemption  whenever  the  amount  of  money 
necessary  to  redeem  the  said  real  estate  shall  be  determined, 
and  to  whom  said  amount  of  money  shall  be  paid  by  him  to 
make  such  redemption ;  *'  that  before  the  bringing  of  this  suit 
he  demanded  of  defendants  an  accounting  of  the  rents,  which 
they  failed  to  furnish.  The  complaint  prays  for  an  account- 
ing of  the  rents,  improvements,  and  amount  due  on  the 
mortgage,  "that  the  plaintiff  may  be  declared  entitled  to  re- 
deem the  said  real  estate  upon  the  payment  of  what,  if  any- 
thing, shall  be  found  remaining  due  to  said  defendants,  or 
either  of  them,"  and  upon  the  payment  thereof  said  plaintiff's 
title  to  said  real  estate  be  quieted,  that  he  have  possession  of 
the  same,  and  for  general  relief. 

In  support  of  the  objection  to  these  averments  we  have 
been  referred  to  the  cases  of  Kemp  v.  Mitchell,  36  Ind.  249,  and 
Ocmaway  v.  Carpenter,  58  Ind.  477.  The  latter  case  was 
not  a  suit  for  redemption,  but  for  satisfection  of  the  judgment, 
though  in  that  case  the  former  case  is  approvingly  referred 
to.  In  the  former  case  it  was  held  that  a  complaint  to  re- 
deem, in  order  to  be  good,  must  contain  an  averment  of  a 
readiness  to  pay,  or  an  offer  to  pay.  We  think  these  aver- 
ments bring  this  ease  within  the  reasoning  of  the  case  of 
Kemp  V.  Mitchell,  supra,  and  are  sufficient  upon  the  subject 
of  an  offer  or  readiness  to  pay. 

It  is  further  objected  that  the  complaint  shows  that  the 
land  was  sold  on  the  execution  by  the  sheriff  in  solido,  and 
not  in  separate  parcels;  that  the  sale  was  void,  and  appellant 
had  no  interest,  and  acquired  no  title  which  .authorized  him 
to  redeem  and  obtain  possession  of  the  land ;  that  if  he  obtained 
possession  it  must  be  upon  the  strength  of  his  own  title.  The 
statute  on  this  subject  provides  that  "  if  the  estate  shall  con- 
sist of  several  lots,  tracts,  and  parcels,  each  shall  be  offered 
separately ;  and  no  more  of  any  real  estate  shall  be  offered  for 
sale  than  shall  be  necessary  to  satisfy  the  execution,  unless 
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the  same  is  not  susceptible  of  division."  Sec.  466, 2  R.  S.  1876, 
p.  217.  In  the  case  of  Weaver  v.  Guyer,  59  Ind.  195,  the  court 
held  that  "  When  the  different  tracts  and  lots  were  offered 
separately,  the  requirement  of  the  statute  was  fulfilled.  The 
statute  does  not  provide,  that  the  several  lots,  tracts  and  par- 
cels shall  be  sold  separately.  It  is  clear  *  that  the  Legislature 
did  not  intend  to  inhibit  the  offering  and  selling  of  two  or 
more  lots,  tracts  or  parcels  together,  having  first  offered  them 
separately,  and  having  secured  no  bid  therefor."  In  such 
cases  he  has,  however,  to  offer  and  sell  some  or  all  of  the  par- 
cels together.  Mugge  v.  Helgenieiery  81  Ind.  120.  The  com- 
plaint distinctly  shows  in  this  case  that  each  lot  was  separately 
offered f  and  rto  bid  received,  when  the  whole  was  offered  and 
sold,  and  all  failed  to  realize  enough  to  satisfy  the  execution. 
The  sale  is  not  invalid  for  that  rea.'?oii.  It  is  also  claimed 
that  it  was  not  necessary  to  make  appellant  a  party  to  the 
foreclosure  proceedings,  and  that  he  had  no  right  to  redeem. 
Appellant  had  bought  the  mortgaged  proi>erty  upon  an  execu- 
tion issued  upon  a  joint  judgment  against  the  mortgagor, 
appellant,  and  one  Evans,  showing  that  said  appellant  and  said 
Evans  were  sureties,  and  had  paid  off  the  balance  of  the  execu- 
tion in  money,  which  facts  were  shown  by  the  return  of  the 
execution,  which  was  recorded  and  made  a  part  of  this  com- 
plaint. By  the  payment  he  was  subrogated  to  the  rights  of 
the  judgment  creditor.  Stout  v.  Duncan,  ante,  p.  383 ;  Manjord 
V.  Firth,  68  Ind.  83.  And  if  not  a  necessary  party  he  was  a 
proper  party,  if  the  mortgagee  desired  to  cut  off  his  right  to 
redeem  after  the  expiration  of  one  year  from  the  sale  on  the 
foreclosure.  The  case  of  Coombs  v.  Carr,  55  Ind.  303,  is  very 
similar  to  the  one  under  consideration,  and  directly  in  point, 
upon  the  offer  to  pay  as  well  as  the  right  to  redeem.  See  also 
the  cases  of  Maij  v.  Fletcher,  40  Ind.  575,  and  Kissel  v.  Eaton, 
64  Ind.  248.     Appellant  clearly  had  the  right  to  redeem. 

The  court  below  in  general  tcTm  erred  in  affirming  the 
judgment  in  special  term.  The  judgment  of  the  court  in 
gf  neral  term,  ought  to  be  reversed. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  of  the  court  below  in  general  term 
be  and  it  is  in  all  things  reversed,  at  appellees'  costs,  and  that 
the  cause  be  remanded  with  instructions  for  further  proceed- 
ings in  accordance  with  this  opinion. 


No.  10,153. 
The  State,  ex  rel.  Pettijohn,  Auditor,  v.  Illyes.       jilo  ^j 

Taxes. — OmiUed  Property. — Promise. — Taxes  can  not  be  imposed  or  col- 
lected save  in  the  mode  prescribed  by  law,  and  an  express  promise  to 
pay  taxes  on  property  which  has  escaped  taxation,  which  taxes  have 
never  been  placed  on  the  tax  duplicate,  is  void. 

Same. — Protnissory  Note. — Coni^ideration, — Public  Pollei/. — The  employment 
of  agents  unknown  to  the  law  to  discover  and  collect  taxes  on  property 
which  has  escaped  assessment  is  contrary  to  public  policy  ;  and  a  note, 
given  for  the  payment  of  such  taxes,  never  placed  upon  the  duplicate, 
is  without  a  valid  consideration. 

From  the  Superior  Court  of  Marion  County, 

A.  F,  Shirts,  G,  Shirts  and  W.  R.  Fertig,  for  appellant. 
R.  Graham,  A.  L,  Roache  and  E.  H.  Lamms,  for  appellee. 

Black,  C. — The  appellant  sued  the  appellee  in  the  Ham- 
ilton Circuit  Court,  whence  the  venue  was  changed  to  the 
Marion  Superior  Court. 

The  complaint  was  in  three  paragraphs.  In  the  first  the 
appellant,  complaining  for  the  use  and  benefit  of  said  county 
of  Hamilton,  declared  upon  a  promissory  note  made  by  the 
appellee,  alleging  that  it  was  given  for  unpaid  taxes  on  prop- 
erty theretofore  owned  by  one  George  Illyes,  deceased,  which 
he  had  failed  and  omitted  to  list  for  taxation,  the  appellee 
and  his  sister  named  being  the  only  heirs-at-law  of  said  de- 
cedent.    The  following  is  a  copy  of  said  note : 

«  $600.00.       Noblesville,  Indiana,  Aug.  23d,  1879. 

"  On  or  before  the  1st  day  of  March,  1880, 1  promise  to  pay 


400  SUPREME  COURT  OF  INDIANA, 


The  State,  ez  rel.  Pettijoho,  Auditor,  v.  lUyes. 


to  the  treasurer  of  Hamilton  county,  Indiana,  the  sum  of  six 
hundred  dollars,  payable  at  the  Citizens  Bank  of  Noblesville, 
Ind.,  for  value  received,  without  relief  from  valuation  or  ap- 
praisement laws,  without  interest ;  this  note  being  for  taxes 
due  from  the  estate  of  George  Illyes  on  propi^rty  omitted  to 
be  returned  by  said  George  Illyes  during  his  lifetime,  for  the 
years  1873  to  1878,  inclusive,  as  reported  by  Wainwrightand 
Hall  to  the  auditor  of  Hamilton  county ;  the  above  to  be  in 
full  for  one-half  of  the  amount  due  for  taxes  so  omitted. 

"P.  P.  Illyes,  AdmV 
The  second  paragraph  was  like  the  first,  except  that  the 
note  therein  declared  upon,  also  for  $600,  was  payable  on  or 
before  November  10th,  1880.  In  the  third  paragraph  it  was 
alleged  that  in  the  year  1878  one  George  Illyes  died  at  said 
county,  the  owner  of  personal  and  real  estate,  of  the  value  of 
$65,000,  situated  in  said  county  and  liible  to  taxation  therein, 
Jeaving  as  his  sole  heirs  entitled  thereto  the  appellee  and  his 
said  sister ;  that,  upon  the  deatli  of  said  George,  the  appellee 
was  duly  appointed  and  became  the  acting  administrator  of 
said  estate;  that,  on  the  5th  of  March,  1879,  Messrs.  Wain- 
wright  and  Hall,  of  said  county,  were  duly  appointed,  by  order 
of  the  board  of  commissioners  of  said  county,  agents  for  said 
county  to  discover  and  furnish  proofs  of  property  liable  to 
taxation  in  said  county  and  omitted  from  the  tax  duplicates 
thereof,  which  the  owners  thereof  had  failed  and  omitted  to 
list  for  taxation;  that,  in  pursuance  of  said  appointment  and 
authority,  said  Wainwright  and  Hall  discovered,  as  they  al- 
leged, that  said  George  Illyes,  in  his  lifetime,  had  failed  and 
omitted  to  list  for  taxation  property  owned  by  him,  liable  to 
taxation  in  said  county,  to  a  large  amount,  the  taxes  whereon, 
as  they  alleged,  amounted  to  $1,600,  which  sum  was  due  to 
.said  county  as  and  for  unpaid  taxes  as  aforesaid ;  that  the  ap- 
pellee disputed  that  said  sum  was  the  correct  amount  due  as 
aforesaid ;  that  thereupon  the  appellee  and  said  Wainwright 
and  Hall  compromised  said  matter  of  diiference  between  them 
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upon  $1^200,  as  and  for  the  amount  due  and  owing  to  said 
•county  on  account  of  taxes  on  said  property  which  said  dece- 
<1ent  had  failed  and  omitted  to  list  for  taxation  in  his  lifetime ; 
that^  at  the  date  of  said  settlement^  the  appellee^  as  such  ad- 
fiiinistrator^  was  about  ready  to  settle  said  estate  at  the  Sep- 
tember term  of  the  Hamilton  Circuit  Court,  but  had  not  the 
money  to  pay  said  claim;  that  he  then  requested  said  Wain- 
wright  and  Hall  to  accept  his  notes  for  such  sum,  and  give 
him  a  receipt  therefor,  to  enable  him  to  make  his  said  settle- 
ment; that  said  Wainwright  and  Hall  consented  to  said  ar- 
rangement, and  thereupon  the  appellee  executed  his  two  sev- 
eral notes,  each  for  the  one-half  of  said  sum.  Copies  of  said 
Tiotes  are  made  parts  of  this  paragraph,  being  the  exhibits  of 
the  first  and  second  paragraphs.  It  is  further  alleged  that 
«aid  notes  were  thus  executed  by  the  appellee  and  delivered 
to  said  Wainwright  and  Hall  for  said  county,  and  said  Wain- 
wright and  Hall  gave  him  a  receipt  therefor  as  for  so  much 
money  paid  by  him  as  administrator,  at  his  request,  to  enable 
iiim  to  make  his  said  settlement ;  that  no  part  of  said  notes, 
or  either  of  them,  was  paid,  and  the  same  remained  due  and 
wholly  unpaid;  that,  in  said  month  of  August,  1879,  the  ap- 
pellee, as  such  administrator,  filed  in  the  Hamilton  Circuit 
Court  his  final  report  in  the  matter  of  said  estate,  wherein, 
ramong  other  things,  he  claimed  credit  for  said  sum  of  $1,200 
therein  alleged  to  have  been  paid  to  said  county  of  Hamilton, 
and  at  the  September  term,  1879,  of  said  court,  said  report 
was,  by  the  judge  thereof,  in  all  things  approved  and  con- 
firmed; that  no  part  of  said  property  omitted  from  the  dupli- 
cate, as  aforesaid,  prior  to  the  taking  of  said  notes,  had  ever 
been  listed  upon  the  tax  duplicate  of  said  county  for  taxation 
or  collection,  nor  was  any  part  thereof  on  said  duplicate  at 
the  date  of  the  execution  of  said  notes,  and  said  treasurer  was 
-not  in  any  way'or  manner  charged  with  the  collection  of  any 
portion  of  said  taxes,  and,  while  said  notes  purport  on  their 
feces  to  be  payable  to  the  treasurer,  they  were  not  executed 
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or  delivered  to  him,  but  they  were  delivered  as  aforesaid  by 
the  appellee  to  said  Wainwright  and  Hall,  for  said  county  ; 
that  said  board  of  commissioners  afterward,  and  before  the 
commencement  of  this  suit,  ratified  and  confirmed  said  action 
of  said  Wainwright  and  Hall,  by  ordering  suit  to  be  instituted 
on  said  notes  by  said  auditor,  which  order  was  made  by  said 
board  when  in  regular  seasion.     Wherefore,  etc. 

The  appellee  demurred  to  the  complaint,  assigning  as 
grounds  of  demurrer  that  the  plaintiff  had  not  legal  capacity 
to  sue^  and  that  the  complaint  did  not  state  facts  sufficient. 
The  court  below,  in  special  term,  sustained  the  demurrer,, 
and  this  decision  was  affirmed  in  general  term. 

The  power  of  taxation  is  a  sovereign  power,  exercised  in 
this  country  through  the  legislative  department.  Whatever 
mode  may  be  prescribed  for  the  enforcement  of  payment  of 
taxes,  it  is  a  prerequisite  that  the  taxes  first  be  assessed.  The 
Legislature  is  required  to  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,  and  to  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  except  certain  classes  which  may  be  exempted. 
Const.,  art.  10,  see.  1.  And  the  Legislature  has  provided 
that  "  all  taxes  for  the  support  of  the  government  of  the  State 
shall  be  assessed  on  polls  and  on  property  listed  and  valued 
in  an  equal  and  ratable  proportion,  (except  such  stocks  or 
other  property  as  may  be  specifically  taxed)."  1  R.  S.  1876^ 
p.  72 ;  R.  S.  1881,  sec.  6269.  If,  in  the  periodical  assessments 
prescribed  by  statute,  there  be  omissions,  provision  is  made 
for  correction,  whereby  the  omitted  persons  and  property  may 
be  placed  upon  the  duplicate.  By  section  260  of  the  act  of 
December  21st,  1872  (1  R.  S.  1876,  p.  130),  it  was  provided 
as  follows :  "  If  any  real  or  personal  property  shall  be  omit- 
ted in  the  assessment  of  any  year,  or  number  of  years,  or  the 
tax  thereon,  for  which  such  property  was  liable,  from  any  cause 
has  not  been  paid,  *  *  the  same,  when  discovered,  shall  be 
listed  and  assessed  by  the  assessor  and  placed  on  the  assess- 
ment and  tax  books.     The  arrearages  of  tax  which  might 
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have  been  assessed^  with  ten  per  cent,  interest  thereon  from 
the  time  the  same  ought  to  have  been  paid,  shall  be  charged 
against  such  property  by  the  county  auditor." 

Executive  and  ministerial  officers  can  levy  and  collect  taxes, 
only  in  the  manner  prescribed  by  law ;  they  must  keep  strictly 
within  the  authority  of  the  tax  laws,  and  '^they  can  not  add 
to  or  vary,  in  the  slightest  degi»ee,  any  tax  lawfully  levied.'^ 
Cooley  Tax.  33. 

For  the  collection  of  taxes,  if  methods  are  prescribed  by 
statute,  they  are  to  be  resorted  to.  The  remedy  is  usually 
summary ;  that  by  suit  may  be  prescribed,  but  if  it  be  not, 
and  other  specific  and  adequate  remedies  are  expressly  given, 
they  must  be  strictly  pursued. 

It  does  not  appear  that  any  method  for  the  assessment  and 
collection  of  taxes  prescribed  by  law  has  been  pursued  in  this 
case.  The  property  has  not  been  listed  or  assessed,  or  placed 
upon  any  tax  book.  No  credit  has  been  given  for  the  taxes, 
and  they  remain  unpaid.  This  is  an  attempt  to  collect  taxes 
by  a  suit  based  upon  a  written  promise  to  the  tax  collector 
of  one  who  is  an  heir-at-law  of  a  deceased  delinquent  owner 
of  property  to  pay  a  certain  sum  for  taxes  on  such  property^ 
the  steps  necessary  for  the  imposition  of  a  definite  liability, 
upon  any  person  or  property  for  the  payment  of  any  specific 
sum  as  taxes  on  such  propertv,  never  having  been  taken. 
The  method  pursued  was  a  departure  from  the  plain  directions 
of  the  statute,  and  was  contrary  to  public  policy,  and  the  notes 
sued  on  were  without  a  valid  consideration.  A  fuller  discus- 
sion of  the  questions  involved  seems  unnecessary. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 
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Rogers  r.  Overton. 

Neqlioence. — LiabilUy  of  Fellow  Servant. — A  servant  is  liable  to  his  fellow 
servant  for  an  injury  resulting  from  his  negligence. 

Same. — Pleading. — Where  in  a  complaint  for  negligence  it  is  necessary  to 
negative  contributory  negligence  on  the  part  of  the  plaintiff,  an  averment 
that  ''the  injury  occurred  without  any  fault"  on  his  part  is  sufficient 

Same. — Employer  and  Employee. — Obedience  to  a  superior,  who  had  a  right 
to  direct,  by  an  inferior  servant,  whose  duty  was  to  obey,  can  not,  as  a 
question  of  pleading,  be  taken  for  negligence  by  the  inferior,  where  it  is 
also  alleged  that  the  latter  was  without  fault. 

Default. — Pradiee. — Counter  Affidavits. — On  motion  to  set  aside  a  default 
for  excusable  neglect,  counter  affidavits  upon  the  question  of  excusable 
neglect  are  proper. 

Yebdigt. — Form. — A  caption  to  a  verdict,  naming  the  parties,  is  surplus- 
age, and  an  error  therein  should  be  disregarded. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaugh  and «/.  C,  Lawler,  for  appellant. 
H.  Heffren  and  J.  A,  Zaring^  for  appellee. 

Elliott,  J. — The  appellee's  complaint  alleges  that  he  was 
employed  as  a  laborer  by  the  New  Albany  and  Chicago  Rail- 
road Company;  that  he  belonged  to  a  "gang"  of  men  under 
the  immediate  supervision  of  one  Hurley,  a  " section  boss" 
of  the  company;  that  the  duty  of  the  "gang"  to  which  he 
belonged  was  to  alter,  construct  and  replace  switches ;  that  in 
doing  this  work  it  becomes  necessary  to  bend  bars  of  iron ; 
that  the  usual  and  proper  way  to  do  this  is  to  heat  them  and 
then  hammer  them  with  heavy  sledges;  that,  on  the  —  day 
of ,  1880,  the  appellee  was  engaged  in  the  work  of  re- 
placing a  switch,  with  other  servants  of  his  employer,  under 
the  supervision  of  Hurley;  that  the  appellant  was  then  the 
road-master  of  the  railroad  company,  and  as  such  had  control 
and  charge  of  all  "  section  bosses  "  and  *^  gangs  of  workmen ;" 
that  the  appellant,  having  the  control  and  direction  of  Hurley, 
and  the  men  working  under  him,  took  charge  and  control  of 
the  work  of  replacing  the  switch,  and  assumed  to  and  did  di- 
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rect  and  control  that  work;  that  under  the  rules  of  the  com- 
pany he  had  full  authority  and  control  over  Hurley  and  his 
gang ;  that  appellant  knew  that  bending  the  bar  without  heat- 
ing was  improper^  unskilful  and  dangerous,  as  in  fact  it  was; 
that  the  boss  of  the  gang,  Hurley,  had  given  orders  for  the 
heating  of  the  bar,  but  the  appellant,  being  his  superior  and 
having  control  over  him,  countermanded  this  order,  and  di- 
rected that  the  bar  should  be  fastened  at  one  end  and  the  other 
elevated  several  feet  above  the  ground ;  that  he  then  com- 
manded appellee  to  climb  upon  the  elevated  end  of  the  bar; 
that  he  obeyed  this  command  ;  that  the  bar  broke,  casting  him 
to  the  ground;  that  a  part  fell  on  him  and  so  injured  him  as 
to  make  him  a  cripple  for  life;  and  that  the  injury  occurred 
without  any  fault  on  his  part. 

It  is  contended  that  the  complaint  is  bad,  because  it  does 
not  aver  that  the  appellee's  negligence  did  not  contribute  to 
the  injury.  This  contention  rests  upon  the  assumption  that 
the  word  fault  is  not  equivalent  to  the  word  negligence.  We 
regard  the  words  as  having  substantially  the  same  meaning, 
and  think  that  one  who  avers  that  he  is  without  fault  suffi- 
ciently shows  that  he  was  free  from  contributory  negligence. 
The  word/awft  is  generally  used  by  the  courts  and  text-writers 
in  the  sense  in  which  it  is  here  employed  by  the  pleader. 
President,  etc.,  v.  Dusoucbett,  2  Ind.  586;  Evanaville,  etc.,  R. 
R,  Co.  V.  Hiodt,  17  Ind.  102 ;  Riest  v.  City  of  Goshen,  42 
Ind.  339 ;  Louisville,  etc.,  R.  R.  Co.  v.  Boland,  53  Ind.  398 ; 
City  of  Ft.  Wayne  v.  De  JVitt,  47  Ind.  391 ;  Shearman  &  Redf. 
Neg.,  section  2. 

The  fact  that  Rogers  and  Overton  served  the  same  master 
<loes  not  preclude  the  latter  from  maintaining  an  action  against 
the  former  for  a  wrongful  or  negligent  act.  A  servant  may 
maintain  an  action  against  his  fellow  servant  for  injuries  re- 
ceived in  the  master's  service.  Hinds  v.  Harbou,  58  Ind.  121 ; 
Hinds  V.  Overaclcer,  66  Ind.  547  (32  Am.  R.  114);  GHffiilis 
V.  Wolfram,  22  Minn.  185 ;  Whart.  Neg.,  section  245.  It  was 
held  otherwise  in  Massachusetts,  but  that  decision  has  been 
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expressly  overruled.  Osborne  v.  Morgan^  130  Mass.  102;  S. 
C,  39  Am.  R.  437. 

The  general  rule  unquestionably  is  that  a  servant  may  re- 
cover from  his  fellow  servaot  for  injuries  caused  by  negli- 
gence, and  the  only  question  here  open  to  debate  is  whether 
the  complaint  makes  a  case  withiu  the  rule.  It  is  well  settled 
that  a  master  is  liable  who  places  a  servant  in  a  position  of 
danger,  and  does  not  use  due  care  to  protect  him  from  injury* 
This  principle  is  applied  to  corporations  acting  through  su- 
perior officers.  Cooley  Torts,  556,  563,  auth.  n.  It  certainly 
should  apply  to  the  officer  who  is  himself  sued  for  the  injury 
resulting  from  his  own  wrong,  and  no  reason  has  been  as- 
signed why  it  should  not,  nor  has  any  case  been  referred  to 
intimating  a  doubt  upon  the  point,  nor  have  we  been  able 
to  discover  any  case  seriously  questioning  the  doctrine  except 
the  overruled  case  of  Albro  v.  Jaquitky  4  Gray,  99. 

The  appellant  contends,  that  the  appellee,  having  accepted 
employment,  assumed  all  risks  incident  to  the  character  of  thc^ 
work  which  he  undertook  to  perform.  We  do  not  question 
the  general  rule  which  counsel  state,  but  we  do  adjudge  that 
it  does  not  apply  to  this  case.  Here  the  superior  directed 
the  work  to  be  done  in  an  unusual  manner,  which  he  at  the 
time  knew  to  be  dangerous.  It  is  settled  law  that  a  servant 
shall  not  be  exposed  to  unnecessary  and  unusual  danger,  and 
if  he  is  so  exposed  he  may  recover,  for  injuries  resulting  to  him, 
from  the  wrong-doer  who  exposed  him  to  peril.  It  can  not 
be  that  a  servant  shall  have  no  action  against  his  superior 
who  unnecessarily  sends  him  to  a  place  of  extraordinary  dan- 
ger, for  all  sound  principles  and  all  well  considered  cases  lead 
to  a  diffiirent  conclusion. 

It  is  contended  that  the  appellee  was  guilty  of  contributory 
negligence  in  obeying  the  command  of  the  roadmaster.  The 
complaint  shows  that  the  latter  had  full  control  of  appellee 
and  of  the  work  in  which  he  was  engaged ;  that  he  had  con- 
trol and  supervision  of  all  work  of  like  character  upon  the 
entire  line  of  the  road,  and  was  entrusted  with  full  charge  of 
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all  such  matters  by  the  common  principal.  It  is  averred  that 
it  was  the  appellee's  duty  to  obey  all  orders,  and  that  in  obey- 
ing the  command  to  climb  on  the  bar  he  was  doing  that  which 
the  duties  of  his  employment  required  him  to  do,  obeying  the 
orders  of  his  superior.  A  servant  employed  to  do  work  ac- 
cording to  the  directions  of  an  agent  whom  his  employer  has 
set  over  him  ought  not  to  be  deemed  negligent  because  he 
trusts  to  his  superior  knowledge  and  skill  and  obeys  his  com- 
mand. It  is  not  negligence  on  the  part  of  a  common  laborer 
to  obey  the  directions  of  one  of  the  principal  officers  of  a  cor- 
poration. On  the  contrary,  he  may  well  presume  that  an  agent 
of  such  a  rank  has  been  selected  because  of  his  superior  skill 
and  knowledge,  and  that  he  will  duly  exercise  such  care  and 
skill.  The  laborer  should  certainly  be  allowed  to  presume 
that  his  employer  would  not  set  over  him  an  ignorant,  un- 
skilled or  careless  superior.  If  there  were  no  allegations  in 
the  complaint  that  the  appellee  was  without  fault,  there  would 
be  much  more  plausibility  in  the  appellant's  argument;  but 
this  allegation  has  force  enough  to  repel  any  presumption  that 
he  was  negligent  in  trusting  to  the  knowledge,  skill  and  care 
of  the  superior  agent  under  whose  orders  he  acted. 

The  master  is  bound  to  employ  competent  agents,  and  a 
servant  has  a  right  to  presume  that  his  master  obeys  the  law. 
It  is  a  mistake  to  suppose  that  this  duty  extends  only  to  third 
persons.  In  Chicago^  etc,  R.  W.  Co,  v.  Harney^  28  Ind.  28,  it 
was  said :  *^  Then,  again,  a  master  ought  to  be  bound  to  all  the 
world  to  employ  none  but  competent  and  trustworthy  ser- 
vants, so  far  as  reasonable  care  in  their  selection  can  accom- 
plish that  end."  It  would  be  unreasonable  to  hold  a  common 
laborer  negligent  for  the  reason  that  he  does  not  set  up  his 
judgment  against  that  of  a  roadmaster  of  a  railway,  entrusted 
by  his  principal  with  entire  charge  of  the  work  in  which  the 
laborer's  employment  requires  him  to  engage. 

The  appellant  filed  an  affidavit  and  motion  to  set  aside  the 
default  entered  against  him,  but  the  court  denied  his  motion. 
His  counsel  contend  that  it  was  not  proper  to  permit  a  coun- 
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ter  affidavit  to  be  filed.  In  this  they  are  in  error;  for  it  is 
well  settled  that  counter  affidavits  are  admissible  upon  the 
question  of  the  applicant's  excusable  negligence.  Buck  v» 
Havem,  40  Ind.  221 ;  Bristor  v.  Galvln,  62  Ind.  352. 

Where  there  are  counter  affidavits  filed,  this  court  will  not 
interfere  with  the  action  of  the  trial  court,  unless  it  clearly 
appears  that  there  has  been  an  abuse  of  discretion.  In  this 
case  we  think  the  court  did  right  in  refusing  to  set  aside  the 
default. 

Counsel  insist  that  the  motion  for  a  venire  de  novo  should 
have  been  sustained,  for  the  reason  that  the  caption  to  the 
verdict  entitles  the  cause  improperly,  placing  the  name  of  the 
defendant  where  that  of  the  plaintiff*  should  be.  There  is  no 
force  in  this  objection.     The  caption  was  mere  surplusage. 

Judgment  affirmed. 


No.  9786. 
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IS^^SI  IvsAmiTY^-t- Pkadtng. — Contract. — Gvai'dian  and  Ward. — A  complaint  by  a 

Jig  guardian  to  annul  a  contract,  averring  that  the  ward  at  the  time  *'  wa» 

of  unsound  mind  and  incapable,  from  mental  incapacity,  to  transact 
business,"  and  that  he  was  boon  afterwards  adjudged  insane  by  the  proper 
court,  sufficiently  shows  his  incapacity  to  contract. 

Same. — If,  in  such  case,  the  parties  can,  by  the  action  of  the  court,  though 
not  by  the  insane  person,  be  phiccd  in  aiatu  quo,  the  contract  may  be 
avoided,  though  the  mental  incapacity  was  not  known  to  the  other  party 
when  the  contract  was  made. 

Instructions.— 'Stafcmente  of  Exceptionn  to  Oeneral  Rules. — There  is  no  error 
in  failing,  in  an  instruction,  to  specify  exceptions  to  a  general  rule  of 
law  which  is  given,  applicable  to  the  case,  when  tliere  is  no  evidence 
whatever  tending  to  bring  the  case  within  such  exceptions. 

Same. — Presumptio-ns  of  Fact, — Evidence. — To  instruct  a  jury  tliat  "  a  pre- 
sumption of  a  fact  is  an  inference  of  that  fact  from  other  facts  that  have 
been  proven,  and  these  inferential  facts  and  presumptions  are  sufficient 
to  base  a  finding  upoi^  unless  they  are  overthrown  by  other  evidence,^' 
is  error. 
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Same. — Jury. — Opinions  of  Witnesfses, — It  is  error,  and  a  usurpation  of  the 
province  of  the  jury,  to  instruct  that  the  opinions  of  witnesses  who  best 
knew  a  person  whose  sanity  was  in  question,  and  were  most  familiar 
with  the  operations  of  his  mind,  are  of  greater  weight  than  the  opinions 
of  others,  equally  capable,  whose  opportunities  of  observation  were  not 
60  good. 

From  the  Howard  Circuit  Court. 

N.  R.  Linsday,  T.  A,  DeLand,  J,  W.  Kern  and  G.  N,  Pol- 
lard,  for  appellants. 

R.  Vaile  and  /.  F.  Vaile,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee,  as  the  guardian  of  John 
McQuiston,  a  person  of  unsound  mind,  brought  this  suit  to 
set  aside  an  exchange  of  lands,  agreed  upon  and  partially  com- 
pleted by  McQuiston  and  his  wife.  The  complaint  averred 
that  the  defendants  William  A.  Fulwider,  Judith  Fulwider 
and  Cynthia  E.  Armfield  were  the  owners  of  142  acres  of 
land,  and  agreed  with  McQuiston  to  convey  the  same  to  him 
for  Jl,800  in  money  and  a  conveyance  to  them  by  him  of  120 
acres  of  his  lands;  that,  on  the  19th  of  August,  1880,  said 
conveyances  were  executed  and  said  $1,800  was  paid,  but  by 
the  contract  there  was  to  be  no  change  of  possession  until  the 
•  following  March;  and  that  the  parties  are  still  in  possession 
of  the  lands  originally  owned  by  them ;  that  at  the  time  of 
making  said  contract  said  McQuiston  *' was  of  unsound  mind 
and  incapable  from  mental  incapacity  to  transact  business  ;^^ 
that  in  the  month  of  December,  next  thereafter,  he  was  ad- 
judged to  be  of  unsound  mind  by  the  Howard  Circuit  Court; 
and  that  on  January  5th,  1881,  the  plaintiflF  became  his  guar- 
dian. Calvin  C.  Armfield,  the  husband  of  Cynthia  E.  Armfield^ 
and  Susan  McQuiston,  the  wife  of  John  McQuiston,  are  made 
co-defendants. 

The  complaint  averred  farther  that  the  land  conveyed  to 
McQuiston  was  worth  $2,000  less  than  the  land  he  conveyed ; 
and  that  on  January  25th,  1881,  the  plaintiff,  as  such  guardian, 
notified  said  William  A.  Fulwider,  Judith  Fulwider  and 
Cynthia  E.  Armfield  that  he  disaffirmed  the  contract  aforesaid. 
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and  he  demanded  of  them  a  reconveyance,  and  the  repayment 
of  said  $1,800,  which  they  refused.  The  relief  demanded  was 
that  said  conveyances  be  set  aside,  the  contract  declared  void, 
or  that  a  commissioner  be  appointed  to  reconvey  to  said  Mc- 
Quiston  his  land,  and  that  said  William  A.,  Judith  and  Cyn- 
thia E.  be  ordered  to  pay  McQuiston  said  sum  of  $1,800,  and 
that  the  same  shall  be  a  lien  on  their  land ;  and  that  the  court 
will  further  order  that  said  plaintiff,  as  guardian,  and  said 
Susan  McQuiston  shall  reconvey  to  said  William  A.,  Judith 
and  Cynthia  Be  their  land,  or  that  a  commissioner  may  be  ap- 
pointed so  to  do,  etc. 

The  first  error  assigned  by  the  appellants  is  overruling  a 
demurrer  to  this  complaint.  The  only  objection  made  is  that 
the  complaint  ought  to  state,  and  docs  not  state,  the  nature  of 
McQuiston^s  unsoundness  of  mind,  nor  what  kind  of  business 
he  was  unable,  from  mental  incapacity,  to  transact.  Thisob- 
joction  can  not  be  sustained.  There  was  no  error  in  over^ 
ruling  the  demurrer  to  the  complaint.  Willett  v.  Porter,  42 
Ind.  250,  254 ;  Kemoorthy  v.  Williains,  5  Ind.  375 ;  Reed  v. 
Watson,  27  Ind.  443;   Eggers  v.  Eggcrs,  57  Ind.  461,  463. 

The  defendant  Susan  McQuiston  separately  answered  the 
complaint,  admitting  its  allegations  to  be  true.  The  other  de- 
fendants answered  by  a  general  denial.  The  defendant  Wil- 
liam A.  Fulwider  separately,  and  the  defendants  Judith  Ful- 
wider  and  Cynthia  E.  Armfield  jointly,  filed  cross  complaints 
against  the  plaintiff  and  John  McQuiston  and  Susan  Mc- 
Quiston, in  which  they  respectively  claimed  to  be  owners  of 
the  land  conveyed  by  John  McQuiston,  and  that  the  possession 
thereof  was  wrongfully  withheld  from  them  respectively  by 
said  plaintiff  and  said  John  and  Sarah  McQuiston ;  and  they 
respectively  demanded  the  possession  of  said  land  and  dam- 
ages. The  plaintiff  and  Susan  McQuiston  filed  joint  answers 
in  denial  of  said  cross  complaints.  The  plaintiff  also  filed 
separate  answers  to  said  cross  complaints,  reciting  the  contract 
as  stated  in  the  complaint,  and  the  conveyance  of  the  defend- 
ants, as  stated  in  the  complaint ;  and  that  McQuiston  and  wife 
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-conveyed  part  of  Kis  land  to  said  William  A.  Fulwider,  and 
part  of  it  to  said  Judith  and  Cynthia,  and  paid  $1,800,  as 
stated  in  the  complaint,  and  that  they  have  no  title  to  said 
lands  except  by  said  conveyances,  and  that  said  contract  and 
conveyances  were  made  when  said  John  McQuiston  "  was  in- 
sane, and  had  not  sufficient  mental  capacity  to  transact  bus- 
iness or  to  understand  the  nature,  purport  and  full  eflTect  of 
said  contract  and  conveyances;'^  that  possession  was  ito  have 
been  taken  under  said  conveyances  on  March  1st,  1881,  but 
before  that  time  said  plaintiff  had  given  said  cross  complain- 
ants written  notice  that  he,  as  guardian  of  said  John  McQuis- 
ton, disaffirmed  said  contract,  and  demaniled  a  reconveyance 
of  said  lands  and  the  repayment  of  said  $1,800.  Wherefore 
said  cross  complainants  are  not  entitled  to  possession,  etc. 

To  these  separate'  answers  of  the  plaintiff  to  said  cross  com- 
plaints the  cross  complainants  filed  replies  in  denial. 

The  defendants,  except  Susan  McQuiston,  filed  a  second  para- 
grai>h  of  answer  to  the  plaintiff's  complaint,  in  substance  as 
follows :  Admitting  the  contract  and  conveyances  as  stated  in 
the  complaint,  and  the  payment  of  said  $1,800,  that  the  de- 
fendants had  no  knowledge,  notice  or  intimation  that  said  Mc- 
Quiston, at  the  date  of  the  contract,  or  during  the  negotiations 
therefor,  was  of  unsound  or  weak  mind,  or  in  any  way  im- 
paired in  intellect;  that  they  made  the  contract  in  good  faith  ; 
that  McQuiston  all  the  time  was  apparently  of  sound  mind,  and 
was  believed  so  to  be  by  the  defendants ;  that  he  had  not  then 
been  judicially  declared  insane ;  that  he  was  pursuing  his  vo- 
cation as  a  farmer,  and  caring  for  his  family  as  men  of  sound 
mind  ordinarily  do  ;  that  ho  is  now  under  guardianship  as  an 
insane  person  ;  that  he  has  never  offered  to  reconvey  to  them 
their  land,  nor  has  the  plaintiff,  as  his  guardian,  offered  to 
do  so ;  that  his  said  wife  has  not  offered  to  reconvey  to  de- 
fondants  her  inchoate  interest  in  the  land  conveyed  by  them 
to  McQuiston,  and  can  not  do  so,  because  her  husband,  being 
under  guardianship,  etc.,  can  not  give  his  assent  thereto,  nor 
Vol.  87.-27 
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can  he  reconvey  said  land  to  these  defendants.  Wherefore^ 
because^  by  reason  of  the  facts  aforesaid,  they  can  not  be  placed 
in  statu  quo,  they  demand  judgment,  etc. 

Overruling  a  demurrer  to  this  paragraph  is  the  second  error 
assigned  by  the  appellants.  Contracts  of  an  insane  person, 
not  judicially  declared  to  be  such,  are  not  void  but  voidable, 
and  may,  upon  the  removal  of  the  disability,  or  by  a  lawfully 
appointed  guardian,  be  disaffirmed.  Fay  v.  Burditt,  81  Ind^ 
433  (42  Am.  R.  142) ;  Hardenbrook  v.  Sherwoody  72  Ind.  403. 
Where  such  contracts  have  been  executed,  there  must  be  a  dis- 
affirmance before  suit  brought.  Schuffv.  Ransom^  79  Ind.  458. 
In  Nichol  v.  Thomcm,  53  Ind.  42,  citing  Gibson  v.  Soper,  6  Gray, 
279,  and  Foss  v.  Hildreth,  10  Allen,  76,  it  was  held  that  aa 
action  may  be  maintained  after  disaffirmance  to  recover  land 
conveyed  by  an  ini^ane  person  without  first  restoring  the  con- 
sideration ;  but  in  Fay  v.  Burditt,  aupray  it  was  said  that  there- 
is  a  conflict  of  authority  in  this  respect,  and  there  are  many 
recent  cases  to  the  eifect  that  where  a  person,  apparently  of 
sound  mind,  and  not  known  to  be  otherwise,  fairly  and  bona 
fde  purchases  property,  and  the  contract  becomes  so  far  exe- 
cuted that  the  parties  can  not  be  placed  in  statu  quo,  such  con- 
tract can  not  afterwards  be  set  aside  either  by  the  alleged  in- 
sane person  or  by  his  representatives.  See  the  cases  cited  in 
Addison  Con.,  6th  ed.,  1033-4;  and  Smith  Con.,  5th  ed., 
343.  Assuming  this  to  be  the  law,  and  that  the  older  au- 
thorities are  not  to  be  followed,  still  the  defence  under  con- 
sideration is  not  sufficient,  because  it  fails  to  show  that  the 
parties  can  not  be  placed  in  statu  quo.  It  is  true  they  can  not 
be  so  placed  by  the  act  of  the  insane  person,  or  of  his  guar- 
dian, or  of  the  wife  of  the  insane  person ;  they  can  not  re- 
convey  to  the  parties,  but  the  court  can,  and  the  complaint 
prayed  that  commissioners  might  be  appointed  for  that  pur- 
pose. In  any  view,  therefore,  the  defence  was  insufficient, 
and  there  was  no  error  in  overruling  the  demurrer  to  it. 

The  issues  were  tried  by  a  jury,  who  found  for  the  plaintiff; 
and  also  found  for  the  plaintiff  and  Susan  McQuiston  upon 
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the  cross  complaints.  A  motion  for  a  new  trial  by  all  the  de- 
fendants was  overruled.  The  court  rendered  judgment  upon 
the  verdict  in  favor  of  the  plaintiff  against  the  defendants 
William  A.  Fulwidcr,  Judith  Fulwider  and  Cynthia  E.  Arm- 
field  for  $1^800  and  costs,  and  appointing  a  commissioner  to 
rcconvey  to  said  John  McQuiston  his  said  land,  and  another 
commissioner  to  rcconvey  to  said  defendants  their  land  and 
all  the  interest  of  said  John  McQuiston  and  Susan,  his  wife, 
therein.  The  court  also  rendered  judgment  against  the  cross 
complainants  on  their  cross  complaints.  The  defendants,  ex- 
cept Susan  McQuiston,  appealed. 

They  assign  three  errors,  the  first  two  of  which  have  al- 
ready been  considered.  The  third  is  overruling  the  motion 
for  a  new  trial.  Sixteen  reasons  were  presented  in  support 
of  this  motion.  Of  these  the  first,  second,  third,  sixth  and 
tenth  are  not  mentioned  in  the  appellants'  brief,  and  are,  there- 
fore, regarded  as  waived.  The  fourth  reason  embraces  in- 
structions given  by  the  court,  numbered  from  three  to  twelve 
inclusively,  but  of  these  the  sixth,  seventh  and  tenth  only  are 
mentioned  in  the  appellants'  brief,  the  objections  to  the  others 
are,  therefore,  regarded  as  waived.  That  part  of  the  sixth 
instruction  which  is  objected  to  is  as  follows:  "  But  when  it 
is  shown  by  evidence  that  a  man  has  been  at  one  time  insane 
or  of  unsound  mind,  the  law  presumes  that  he  remains  so  until 
it  is  shown  by  the  evidence  that  he  has  been  either  wholly  or 
temporarily  restored  to  sanity  or  soundness  of  mind."  The 
objection  urged  against  this  is  that  the  instruction  is  right  as 
far  as  it  goes,  but  fails  to  state  an  exception  to  the  general 
rule  asserted,  namely,  that  where  insanity  or  unsoundness  of 
mind  is  produced  by  disease  or  accident,  the  presumption  of 
its  continuance  does  not  obtain.  Conceding,  without  decid- 
ing, that  such  an  exception  exists,  the  instruction  was  not 
erroneous  for  failing  to  state  it.  Bissoi  v.  State,  53  Ind.  408 ; 
Chamncsa  v.  Charnness,  53  Ind,  301 ;  Boffandick  v.  Raleujh, 
11  Ind.  136 ;  Carpenter  v.  State,  43  Ind.  371 ;  White  v.  Beem, 
80  Ind.  239;    Adams  v.  Stringer,  78  Ind.  175.     In  fact  the 
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testimony  did  not  indicate  a  transient  insanity  produced  by 
disease  or  accident;  if  the  appellants  supposed  that  it  did,  and 
desired  an-  instruction  in  reference  thereto,  they  should  have 
demanded  it.     Reis^ner  v.  Oxley,  80  Ind.  580. 

The  seventh  instruction  is  as  follows :  **A  presumption  of 
a  fact  is  an  inference  of  that  fact  from  other  facts  that  have 
been  proven,  and  these  inferential  facts  and  presumptions  are 
sufficient  to  base  a  finding  upon,  unless  they  are  overthrown 
by  other  evidence." 

The  tenth  instruction  is  as  follows:  "The  opinion  of  wit- 
nesses, whose  attention  has  been  particularly  called  to  the  al- 
leged insane  person,  who  were  familiarly  acquainted  with  him, 
who  had  frequent  opportunities  of  observing  him  and  the  op- 
erations of  his  mind,  is  ordinarily  entitled  to  greater  weight 
than  that  of  witnesses  of  equal  capacity  whose  opportunities 
of  forming  an  opinion  were  more  limited.  The  facts  upon 
which  the  opinions  of  such  witnesses  are  based  have  been 
given  you,  and  you  should  weigh  the  opinion  expressed  with 
the  facts  testified  and  stated  to  you,  upon  which  such  witnesses 
based  such  opinion." 

The  seventh  instruction  lacks  an  essential  qualification.  It 
ought  to  have  stated  that  these  inferential  facts  and  presump- 
tions, if  fair  and  reasonable,  may  be  sufficient  to  authorize  a 
finding,  unless  overthrown  by  other  evidence.  The  instruc- 
tion tells  the  jury,  substantially,  that  any  inference  from  any 
other  facts  proven,  is  sufficient  to  base  a  finding  upon,  unless 
overcome  by  other  evidence.  It  is  not  true  that  presumptions 
from  other  facts  proven,  even  although  fair  and  reasonable, 
are  always  sufficient  to  authorize  a  finding.  The  tenth  in- 
struction is  also  erroneous.  It  tells  the  jury  in  substance,  that 
where  witnesses  are  of  equal  capacity,  the  opinions  of  those 
who  have  better  means  of  knowledge  are  ordinarily  of  greater 
weight  than  the  opinions  of  those  who  have  less  means  of 
knowledge ;  but  this  leaves  out  of  view  the  essential  element 
of  credibility,  and,  even  if  true  in  fact,  it  is  not  a  presumption 
of  law.     It  has  been  often  held  to  be  error  to  state  to  a  jury, 
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as  a  legal  proposition,  mutter  which,  although  true  in  point 
of  fact,  and  therefore  belonging  exclusively  to  the  jury,  docs 
not  amount  to  a  legal  presumption.  Thus  it  has  been  held 
error  to  instruct  a  jury  that,  other  things  being  equal,  oral 
testimony  is  entitled  to  greater  weight  than  depositions. 
Millner  v.  Eglln,  64  Ind.  197  (31  Am.  R.  121)  ;  Works  v.  Stevens, 
76  Ind.  181.  So  it  has  been  held  error  to  instruct  a  jury  that 
"One  interested  will  not,  usually,  be  as  honest  and  candid  a-, 
one  not  so ; "  Greer  v.  State,  53  Ind.  420 ;  Veatch  v.  Stdte,  5() 
Ind.  584  (26  Am.  R.  44) ;  or  that,  if  a  person  once  knows  a 
thing  he  is  presumed  to  remember  it;  Hinds  v.  ILirbou,  58  Ind. 
121 ;  or  that,  if  a  witness  is  interested  in  the  result  of  a  prose- 
cution it  tends  to  discredit  him ;  PraM  v.  State,  56  Ind.  179  ; 
or  that  the  evidence  of  parties  to  the  action  and  those  related 
to  them  is  not  entitled  to  as  much  weight  as  the  evidence  of 
disinterested  witnesses;  Nelson  v.  Vorce,  55  Ind.  455;  or  to 
institute  a  comparison  between  the  weight  of  the  evidence  of 
different  witnesses ;  Nelson  v.  Vorce,  supra;  Gnnningham  v. 
StaiCy  ex  reL,  65  Ind.  377 ;  Wood  v.  Deutchman,  75  Ind.  148. 
The  court  in  the  tenth  instruction  did  not  merely  tell  the  jury 
that  the  matters  alluded  to  were  matters  which  they  had  a  right 
to  consider  and  judge  for  themselves  in  determining  the  ques- 
tion as  to  the  relative  weight  of  the  opinions  of  witnesses;  to 
this  there  could  have  been  no  objection  ;  Pratt  v.  State,  supra  ; 
but  the  court  w-ent  further,  and  told  the  jury  how  to  deter- 
mine the  question,  and  so  the  court  violated  the  principle  of 
the  foregoing  decisions,  and  usurped  the  province  of  the  jury. 
We  can  not  say  that  this  error  did  no  harm  because  the  prin- 
cipal witnesses  for  the  plaintiff  were  persons  "familiarly  ac- 
quainted with  the  alleged  insane  person,  having  had  frequent 
opportunities  of  observing  him;"  while  the  witnesses  of  the 
defendants  had  "  more  limited  opportunities." 

The  fifth  reason  for  a  new  trial  is  error  of  the  court  in  re- 
fusing to  give  to  the  jury  instructions  Xos.  1,  2,  3,  4  and  5, 
asked  for  by  the  defendants.  The  defendants,  in  their  brief, 
discuss  only  the  second  and  fifth  of  these  instructions.     The 
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objections  to  the  others  are,  therefore,  regarded  as  waived. 
When  the  instructions  given  to  the  jury  are  not  in  the  record, 
the  refusal  of  instructions  asked  by  a  party  is  not  available 
as  error.  Coryell  v.  Stone,  62  Ind.  307 ;  Pittsburgh,  etc.,  R, 
It  Go.  V.  Noel,  77  Ind.  110, 118.  In  this  case  the  record  does 
not  profess  to  contain  all  the  instructions  given.  In  the  ab- 
sence of  an  affirmative  showing,  we  might  presume  that  the 
court  gave  other  instructions.  Pittsburgh,  etc.,  It.  R.  Co.  y. 
Nod,  supra.  But  here  the  bill  of  exceptions  shows  that  other 
instructions  were  given  which  are  not  in  the  record.  There- 
fore, upon  the  fifth  reason  for  a  new  trial  no  question  is  pre- 
sented. As  the  case  must  be  reversed  for  the  errors  in  the 
seventh  and  tenth  instructions  given  by  the*  court,  it  is  un- 
necessary to  consider  the  other  reasons  for  a  new  trial.  The 
judgment  of  the  court  below  ought  to  ho  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee. 


No.  10,300. 

|i84  fn        ^^^^  Louisville,  New  Albany  and  Chicago  Railway 
j8J  ^  Company  v.  Hanmann. 

Negligence. — Rnilroad — Liability  for  Fires. — Pleading, — In  a  suit  against 
a  railroad  company  for  injury  caused  by  fire,  where  the  complaint  alleges 
negligence  in  managing  an  engine,  whereby  combustibles  on  its  right  of 
way  and  on  lands  adjacent  were  set  on  fire,  from  wliich  the  fire,  without 
negligence  of  the  plaintiff  or  the  intervening  owner,  spread  to  the  plain- 
tiff's lands,  whereby  the  plaintiff 's  property  was  destroyed,  and  that  the 
fire  was  wholly  the  result  of  the  negligence  of  the  defendant,  it  is  not 
necessary  to  aver  negligence  of  the  defendant  in  permitting  the  fire  to 
escape  from  its  right  of  way. 

From  the  Carroll  Circuit  Court. 

^1.  W.  Reynolds  and  E.  B.  Sellers,  for  appellant. 
J.  A.  Batson  and  D.  Turpie,  for  appellee. 
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ZoLLARS^  J. — This  action  was  commenced  by  appellee 
against  appellant^  to  recover  the  value  of  property  destroyed 
by  fire. 

Counsel  for  appellant  contend  that  the  court  below  erred 
in  overruling  appellant's  demurrer  to  the  complaint^  and  its 
motion  for  a  new  trial.  The  complaint  is  in  two  paragraphs. 
The  jury  found  for  appellant  upon  the  first,  and  against  it  upon 
the  second.  It  will  not  be  necessary^  therefore^  to  examine 
the  first.  With  one  exception,  the  second  paragraph  is  the 
.same,  substantially,  and  the  objections  urged  against  it  the 
jsamc,  as  in  the  cases  of  Louisville,  etc.,  R.  W.  Go.  v.  Stewns, 
<inte,  p.  1 98,  and  Louisville,  etc.,  R.  W.  Go.  v.  Krinning,  ante, 
p.  351.  As  to  those  objections,  the  ruling  must  be  the  same  as 
in  those  cases.  The  further  objection  is  made  that  there  is 
310  allegation  in  the  complaint  that  appellant  negligently  per- 
mitted the  fire  to  escape  from  its  right  of  way  to  the  land  of 
eppellee.  This  objection,  we  think,  is  not  well  taken.  After 
setting  out  the  diiferent  acts  of  negligence  complained  of,  as 
in  those  cases,  particularly  the  alleged  negligence  of  appel- 
lant in  allowing  the  dry  grass,  weeds  and  other  combustible 
matter  to  accumulate  and  remain  upon  the  track  and  right  of 
way,  at  a  time  when  a  drought  prevailed  in  the  county,  it  is 
alleged  that,  on  the  29th  day  of  August,  1881,  the  appellant, 
by  its  agents  and  servants,  so  negligently  conducted  the  run- 
ning of  one  of  its  engines  that  said  engine  fired  said  grass, 
weeds,  etc.,  along  its  track  and  upon  its  right  of  way,  and  that 
«aid  engine  fired  the  grass  and  other  combustible  material 
grown  and  accumulated  upon  the  lands  in  the  vicinity  of,  ad- 
joining, and  lying  between  the  railroad  and  appellee's  land. 
After  further  allegations  of  negligence  on  the  part  of  appel- 
lant, the  destruction  of  appellee's  property  by  the  fire,  and 
that  neither  appellee  nor  the  intervening  land-owners  were 
•guilty  of  any  negligence,  there  is  a  general  averment  that  thi* 
fire  was  wholly  the  result  of  the  carelessness  and  gross  negli- 
gence of  appellant. 

We  think  that,  upon  a  reasonable  construction  of  the  com- 
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plaint,  negligence  is  charged,  not  only  in  setting  fire  to  the 
grass,  etc.,  upon  the  right  of  way,  bnt  also  to  grass,  etc.,  upon 
adjoining  lands,  between  the  right  of  way  and  appellee's  land. 
If  grass,  etc.,  upon  adjoining  lands  was  thus  negligently  fired, 
it  would  not  seem  necessary  to  allege  further  that  the  fire,  ig- 
nited upon  the  right  of  way,  was  negligently  allowed  to  escape. 
We  think,  too,  that  the  general  allegation  that  the  fire  was 
the  result  of  the  negligence  of  appellant  sufficiently  charges 
that  the  fire,  in  its  origin  and  the  communication  of  the  same 
to  the  land  of  appellee,  was  the  result  of  negligence  on  the 
part  of  appellant.  This  is  in  consonance  with  a  recent  ruling 
of  this  court,  in  the  case  of  Pittsburghyetc,  R,  W,  Co.  v.  Jones^ 
86  Ind.  496. 

The  questions  presented  by  the  motion  for  a  new  trial,  and 
the  discussion  of  counsel  thereon,  are  substantially  the  same  as 
in  the  cases  of  Louisville^  etc,  R.  W.  Oo,  v.  StevenSy  and  Louis- 
vitte,  etc.,  R.  W.  Go.  v.  Kinnning,  supra. 

It  may  be  stated  in  addition  to  what  we  said  in  deciding 
those  cases,  that  the  substance  of  the  first  instruction  asked 
by  appellant  and  refused  by  the  court  is  included  in  the  fifth 
instruction  given  by  the  court.  After  a  careful  examination 
we  find  no  error  in  the  record  to  justify  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  at  the  coats  of  appellant. 


No.  9014. 

Carithers  et  al.  v.  Stuart. 

Mortgage. — Married  Woman. — Ai^ni'jnor  and  Amgnre. — PrinrUy  of  Lien. — 
Where  a  wife  joins  in  a  mortgapfc  of  her  husband's  lands  to  secure  his. 
notes,  and  by  his  death  she  and  his  children  take  the  land  by  descent, 
and  she  purchases  and  becomes  assignee  of  some  of  the  notes  first  matur- 
ing, she  may  foreclose  and  obtain  priority  over  those  holding  the  other- 
notes  maturing  later. 
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Same. — Subrogation, — /Viori/y.-A  widow  who  had  joined  her  husband  in  a 
mortgage  of  his  lands  to  secure  several  notes  due  at  different  times,  hy 
payingoffan  early  instalment,  will  be  subrogale<l  to  the  mortgage  security, 
but,  as  agaiubt  the  mortgage  creditor  or  his  assignee  of  the  notes  ma* 
turing  later,  will  be  postponed. 

Bill  of  Exceptions. — New  Trial. — Arrest  of  Judrpixcnt. — Wliere  motions 
for  a  new  trial  and  in  arrest  of  judgment  by  the  same  party  were  suc- 
cessively made  and  overruled  on  the  same  day,  following  which  time 
was  given  beyond  the  term  for  a  bill  of  exceptions,  which  was  properly 
in  the  reconl,  an  objection  in  the  Supreme  Court  that,  because  the  motion 
in  arrest  was  made  before  leave  to  file  the  bill  was  given,  no  question 
could,  in  view  of  section  343,  code  of  1852,  be  made  upon  overruling  the 
motion  for  a  new  trial,  is  not  valid. 

Principal  and  A^en't. — Soticr. — Eridencc. — Instf*uction. — Notice  to  an 
agent  transacting  the  business  binds  the  principal,  and,  where  there  is 
evidence  tending  to  show  such  notice  to  the  agent,  an  instruction  that 
actual  notice  to  the  principal  is  necessary,  is  erroneous. 

From  the  Jefiorson  Circuit  Court. 

E.  R,  Wilson,  T,  />.  Adania  and  L.  T.  Mlchener,  for  appel- 
lants. 

C.  A.  Korbhf,  for  appellee. 

Black,  C. — The  complaint  in  this  case  showed,  in  sub- 
stance, the  following  facts:  On  the  3Lst  of  August,  1872, 
John  R.  Stuart  executed  to  Moses  Carithers  five  promissory 
notes,  one  for  $500,  and  each  of  the  others  for  $1,000,  due  re- 
spectively in  one,  two,  three,  four  and  five  years  after  date  ; 
at  the  same  time  said  John  R.  Stuart  and  his  wife,  Martha  B. 
Stuart,  who  is  the  appellee,  to  secure  said  notes,  executed  to 
said  Carithers  a  mortgage  on  certain  real  estate  owned  by  said 
John  R.  Stuart  in  Jefferson  county ;  on  the  5th  of  Aughst, 
1874,  said  John  R.  Stuart,  still  owning  the  equity  of  redemj)- 
tion,  died  intestate,  leaving  the  appellee,  his  widow,  and  five 
children,  his  heirs  at  law ;  afterward  said  Carithers,  for  value, 
assigned  two  of  said  notes,  due  respectively  in  two  years  and 
five  years  from  their  date,  to  Helen  M.  Carmany,  who,  retain- 
ing the  five-year  note,  assigned  the  two-year  note  to  the  ap- 
pellee, for  value ;  and  said  Carithers,  for  value,  assigned  the 
three-year  note  to  the  appellee ;  the  four-year  note  was  en- 
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dorsed  by  said  Carithers  to  the  Madison  Insurance  Company 
as  collateral  security  for  a  debt  of  said  Carithers  to  said  com- 
pany ;  said  two  notes  assigned  to  the  appellee  were  due  and 
unpaid  when  this  action  was  brought  by  the  appellee  against 
said  Carithers,  Carmany,  the  Madison  Insurance  Company 
and  said  children  of  said  decedent  to  foreclose  said  mortgage, 
the  appellee  claiming  priority. 

Said  Carithers  demurred  to*  the  complaint,  and  the  demur- 
rer was  overruled.  The  Madison  Insurance  Company  and 
Mrs.  Carmany  separately  filed  answers  and  cross  complaints. 
Issues  were  formed,  which  were  tried  by  a  jury,  whose  verdict 
was  in  favor  of  the  appellee,  and  that  she  and  Mrs.  Carmany 
and  said  insurance  company  were  each  entitled  to  foreclosure 
for  amounts  found  due  them  respectively  on  said  notes;  and 
the  jury  found  in  favor  of  Mrs  Carmany  against  Carithers  for 
the  amount  of  the  fifth  note. 

A  motion  for  a  new  trial  made  bv  the  defendants  Carithers 
and  Carmany  was  overruled.  Judgment  was  rendered  in  ac- 
cordance with  the  verdict,  giving  priority  in  the  distribution 
of  the  proceeds  of  the  mortgaged  property  in  the  order  of 
the  dates  of  maturity  of  the  notes. 

This  appeal  was  brought  by  the  defendant  Carithers,  who 
gave  notice  thereof  to  his  co-defendants,  all  of  whom  have 
declined  to  join. 

Counsel  have  discussed  the  action  of  the  court  in  overrul- 
ing the  appellants'  demurrer  to  the  complaint,  and  in  over- 
ruling the  motion  for  a  new  trial. 

Where  a  woman  has  joined  with  her  husband  in  a  mortgage 
of  his  real  estate,  to  secure  his  promissory  notes,  and  by  the 
death  of  the  husband  the  equity  of  redemption  has  passed  to 
her  and  his  children,  as  his  widow  and  heirs,  and  she  has  pur- 
chased and  taken  assignments  of  some  of  the  notes  maturing 
sooner  than  the  others,  may  she  maintain  an  action  for  the 
foreclosure  of  the  mortgage  and  obtain  the  satisfaction  of  the 
notes  so  assigned  to  her  out  of  the  proceeds  of  the  mortgaged 
property  before  the  application  thereof  to  the  payment  of  the 
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notes  of  later  maturity  still  held  by  the  mortgagee,  or  in  the 
hands  of  other  assignees  ? 

It  is  claimed  on  behalf  of  the  appellant,  that  because  the 
appellee  joined  in  the  mortgage,  and  held  an  interest  in  the 
land  subject  thereto,  her  purchase  of  two  of  the  notes  should 
be  regarded  merely  as  a  payment  and  extinguishment  of  the 
portion  of  the  mortgage  debt  evidenced  thereby,  and  that  she 
could  not  have  the  right  of  subrogation  without  payment  of 
the  whole  debt  secured  by  the  mortgage. 

By  uniting  in  the  execution  of  the  mortgage,  the  wife,  not 
becoming  personally  bound,  released  her  inchoate  interest  in 
the  real  estate  as  to  the  mortgagee  and  his  assignees,  without 
impairing  her  right  to  share  in  the  equity  of  redemption.  On 
the  death  of  her  husband  she  became  a  tenant  in  common  with 
the  children,  subject  to  the  mortgage,  without  any  personal 
obligation  resting  upon  her  either  as  principal  or  surety. 

We  think  that  by  agreement  between  her  and  the  mortgagee, 
or  his  assignees,  all  or  any  number  of  the  notes,  with  their 
mortgage  security,  might  be  transferred  to  her,  so  that  she  and 
the  holders  of  the  other  notes  should  stand  to  each  other  as 
successive  mortgagees;  and  that  such  a  conventional  transfer 
was  made  the  complaint  averred,  by  alleging  her  purchase  of 
the  notes  and  the  assignment  thereof  to  her  by  the  holders. 
She  seeks  by  her  complaint  the  subjection  of  the  mortgaged 
property  to  the  payment  of  the  mortgage  debt,  and  that  she 
may  share  in  the  proceeds  as  the  mortgagee  and  his  assignee, 
for  a  valuable  consideration,  amounting  to  the  share  asked  by 
her,  agreed  to  permit  her  to  participate. 

The  complaint  stated  facts  sufficient,  not  merely  as  against 
the  appellee's  co-tenants,  but  also  as  against  the  mortgagee 
and  his  assignees. 

It  is  claimed  by  the  appellee  that  no  question  presented  by 
the  motion  for  a  new  trial  is  properly  saved  for  the  consider- 
ation of  this  court.  No  bill  of  exceptions  was  taken  during 
the  trial  or  during  the  t«rm  at  which  the  trial  Avas  had,  but 
At  that  term  a  motion  for  a  new  trial  made  by  the  defendants 
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Carithers  and  Carmaiiy  wa.s  overruled,  and  the  record  show!« 
that  afterward,  on  the  same  day,  the  same  defendants  moved 
to  arrest  the  judgment,  that  the  motion  in  arrest  was  on  that 
day  overruled,  and  that  time  extending  beyond  the  term  was 
then  given  to  file  a  bill  of  exceptions.  A  bill  was  filed  within 
the  time  so  allowed. 

It  is  insisted  by  appellee's  counsel  that  no  questions  aris- 
ing on  the  motion  for  a  new  trial  could  be  saved  by  such  bill, 
because  the  motion  in  arrest  intervened  between  the  overrul- 
ing of  the  motion  for  a  new  trial  and  the  granting  of  lea  veto 
file  the  bill.  This  objection  can  not  be  allowed.  The  mem- 
bers of  the  profession  have  not  understood  section  343  of  the 
code  of  1852  as  requiring  such  strictness,  and  we  know  of  no 
instance  in  which  it  has  been  so  closolv  construed  bv  this 
court.  Leave  taken  at  the  term  at  which  the  trial  was  had, 
and  at  which  the  motion  for  a  new  trial  was  overruled,  was 
sufficient.     Pitzer  v.  Indianapolbi,  etc,  R.  W.  Co.,  80  Ind.  569. 

It  was  assigned  as  a  cause  in  the  motion  for  a  new  trial, 
that  the  court  erred  in  giving  the  fifth  instruction  to  the  jury. 
The  motion  also  stated  as  causes  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  and  that  it  was  contrary  to  law. 
The  evidence  showed  that  the  note  for  $500  had  been  paid 
by  John  R.  Stuart.  As  to  the  three-year  note,  there  was  some 
evidence  tending  to  prov'o  the  allegation  that  it  was  sold  and 
assigned  to  Mrs.  Stuart  by  the  appellant.  The  evidence  sus- 
tained the  averments  of  the  complaint  as  to  the  fourth  and 
fifth  notes.  The  two-year  note  had  been  sold  by  the  appel- 
lant before  its  maturity,  to  Mrs.  Carmany,  through  her  agent, 
one  Morehouse,  to  whom  it  was  delivered  by  the  appellant, 
with  his  name  endorsed  thereon.  Before  its  maturity  Mrs. 
Carmany,  through  her  said  agent,  endorsed  her  name  thereon 
aflx»r  that  of  the  appellant,  and  delivered  the  note  for  collec- 
tion onlv  to  the  National  Branch  Bank  of  Madison,  in  which 
it  was  made  payable. 

There  was  some  evidence  of  which  it  ma<',  perhaps,  be  said 
that  it  tended  to  prove  that  a  transaction  by  which  this  note 
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was  transferred  from  the  bank  to  Mrs.  Stuart  was  at  the  time 
intended  by  her,  not  as  a  payment  and  extinguishment  of  the 
note,  but  as  an  assignment  of  the  title  thereto  with  the  mort- 
gage security.  The  jury  found,  in  answer  to  interrogatories, 
that  Mrs.  Stuart  purchased  this  note  from  the  bank.  All  the 
business  relating  to  the  note  between  the  bank  and  Mrs.  Stuart 
was  done  on  her  behalf  by  one  Fry.  The  note  had  matured 
in  the  bank,  and  had  been  protested  for  the  bank,  as  holder, 
for  non-payment.^  Mrs.  Stuart  knew  that  the  note  was  due, 
and  w/is  informed  after  its  maturity  and  a  short  time  before 
she  received  it  from  the  bank,  that  this  note  and  another  one 
were  owned  by  Mrs.  Carmany.  She  had  no  knowledge  of 
the  endorsements  on  the  note.  Said  Fry,  on  Mrs.  Stuart's 
instruction,  at  her  home,  wrote  a  check  on  said  bank,  in  which 
she  had  funds.  The  check  was  made  payable  to  "  Mr.  More- 
house note  or  bearer,^'  and  was  signed  by  Mrs.  Stuart  and 
given  by  her  to  Fry  to  pay  on  the  note.  Fry  took  the  check 
to  the  bank  and  there  presented  it  to  the  teller,  with  a  notice 
from  the  bank  of  the  note's  maturity,  which  had  come  into 
Fry^s  hands.  The  teller  took  the  check,  found  the  note  in  a 
pocket-book  in  which  the  bank  kept  protested  papers,  and, 
having  entered  the  amount  of  the  note  to  the  credit  of  Mrs. 
Carmany  in  the  bank,  and  charged  the  bank  account  of  Mrs. 
Stuart  with  the  same  amount,  handed  the  note  and  protest 
paper  to  Fry.  Mrs.  Stuart  gave  Fry  no  particular  directions 
about  this  note;  his  instructions  were  to  go  and  pay  it.  She 
stated  to  him  that  the  note  was  in  Mr.  Morehouse's  hands,  or 
was  Morehouse's  note,  or  his  note  in  bank,  and  that  was  the 
reason  why  he  filled  up  the  chock  as  ho  did. 

The  teller  tostifiod  that  he  was  of  the  impression,  but  was 
not  at  all  certain,  that  Fry  roquostod  that  the  note  be  not 
stamped  as  paid.  Some  time  before  this  transaction,  in  a  con- 
versation between  Fry  and  the  person  who  svas  the  teller  at 
the  bank,  Fry  requested  him  to  become  administrator  of  the 
estate  of  John  R.  Stuart,  deceased,  and  told  him  about  these 
notes  and  where  they  were,  and  stated  that  he  had  advised 
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Mrs.  Stuart  to  secure  or  to  buy  all  these  notes  and  get  a  home 
for  herself  and  the  children.  This  conversation  did  not  re- 
late to  any  particular  note.  At  the  time  Fry  got  the  note 
from  the  bank  there  was  no  reference  to  any  previous  conver- 
sation,  and  nothing  was  said  about  buying  the  note.  The 
teller  knew  the  note  belonged  to  Mrs.  Carmany,  and  had  no 
instruction  from  her,  the  bank  officers,  Morehouse,  or  any  one, 
to  sell  it.  Fry  testified  on  behalf  of  the  appellee  that  he  was 
satisfied  at  the  time  he  got  the  note  from  the  bank  that  Mrs. 
Carmany  owned  the  note,  and  that  Morehouse  was  her  {igent ; 
that  Morehouse  was  at  a  store  across  the  street  from  the  bank^ 
but  he,  Fry,  did  not  go  to  see  him,  and  did  not  see  or  speak 
to  him  about  the  note.  He  never  said  anything  to  Mrs.  Car- 
many  about  the  note,  though  she  lived  about  one  square  from 
his  house,  and  three  squares  from  the  bank.  He  said  nothing 
to  any  one  about  it  but  Mrs.  Stuart,  who  testified  that  she  did 
not  go  to  see  Mrs.  Carmany  or  Mr.  Morehouse.  The  teller 
testified  that  he  thought  Fry  said,  when  he  handed  him  the 
check,  that  he  wanted  to  take  up  one  of  the  notes  of  Stuart^ 
held  by  Mrs.  Carmany,  and  Fry  testified  that  he  did  not  think 
that  he  exchanged  five  words  with  the  teller. 

The  fifth  instruction  mentioned  above  was  as  follows :  "  The 
mere  fact  that  the  two-year  note  was  past  due  and  had  been 
protested  for  non-payment  was  not,  of  itself,  sufficient  to  charge 
the  plaintiff  with  notice  that  the  bank  had  no  authority  to  sell 
the  note.  The  plaintiff  must  have  had  actual  knowledge  at 
or  before  the  time  her  money  was  paid  at  the  bank  that  Mrs* 
Carmany  owned  the  note,  and  that  it  was  left  at  the  bank  for 
collection  only,  in  order  to  affect  the  plaintiff  and  bind  her 
thereby;  and  if  plaintiff  did  not  have  such  actual  knowledge 
that  Mrs.  Carmany  owned  the  note,  at  or  before  the  time  her 
money  was  so  paid,  plaintiff  would  have  a  right  to  presume 
that  the  bank  held  the  note  for  value  and  had  a  right  to 
sell  it." 

The  general  rule  is  that  one  in  possession  of  personal  prop- 
erty other  than  negotiable  paper  can  confer  no  better  or  other 
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title  than  that  which  he  himself  has.  This  rule  applies  to 
non-negotiable  notes  and  their  securities. 

Mrs.  Stuart  obtained  the  note  from  the  bank  after  its  ma- 
turity. It  was  a  negotiable  promissory  note  which  had  been 
dishonored,  and  the  fact  of  its  dishonor  was  equivalent  to 
notice  to  one  purchasing  it  that  he  took  only  such  title  as  the 
transferrer  had.  Dan.  Neg.  Inst.,  section  782 ;  Scott  v.  First 
National  Bank,  71  Ind.  445. 

A  person  who  purchases  a  non-negotiable  chose  in  action 
for  value  and  in  good  faith  takes  it  subject  not  only  to  de- 
fences of  the  original  debtor  who  issued  it,  but  also  to  what 
have  sometimes  been  called  latent  equities  in  favor  of  the  as- 
signor of  the  person  from  whom  such  purchaser  acquires  it; 
indeed,  this  is  implied  in  the  statement  that  the  purchaser 
takes  only  such  title  as  his  transferrer  has.  Bush  y.  Laihrop^ 
22  N.  Y.  535 ;  Pomeroy  Eq.  Jur.,  section  709. 

The  rule,  however,  is  subject  to  modification  in  a  particular 
case  by  the  application  of  the  principle  of  estoppel.  In  Mc- 
Neil V.  Tenth  National  Bank,  46  N.  Y.  325  (7  Am.  R.  341),  the 
doctrine  of  estoppel  was  applied  to  a  transfer  of  a  certificate  of 
shares  in  a  stock  corporation,  and  it  was  held  that  if  the  owner 
of  such  a  chose  in  action  voluntarily  deliver  it  to  another  for  a 
special  purpose,  with  apparent  indicia  of  absolute  ownership 
and  unconditional  power  of  disposition  over  the  security,  and 
the  person  to  whom  it  is  so  delivered,  contrary  to  the  owner's 
intention,  wrongfully  transfer  the  certificate  to  an  innocent  pur- 
chaser for  value  in  the  regular  course  of  business,  such  original 
owner  is  estopped  from  asserting  his  title  and  the  want  of 
title  of  his  immediate  assignee,  as  against  such  purchaser. 

In  Moore  v.  Metropolitan  NaVl  Bank,  55  N.  Y.  41  (14  Am. 
R.  173),  the  principle  of  estoppel  was  applied  to  a  transfer  of 
a  certificate  of  indebtedness,  and  was  made  applicable  upon 
slighter  grounds  than  those  on  which  it  was  enforced  in 
McNeil  V.  Tenth  National  Bank,  supra.  The  doctrine  of  the 
last  named  case  has  been  approved  in  later  cases  in  the  same 
court  and  in  other  States,  and  has  been  applied  to  transfers  of 
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other  kinds  of  things  in  action.  It  is  not  necessary  here  to 
discuss  the  subject  at  length.  For  the  present  state  and  ten- 
dency* of  the  law  on  the  subject,  see  Pom.  Eq.  Jur.,  sections 
707-711,  and  authorities  there  cited;  International  Bankw 
German  Bank,  71  Mo.  1«3;  S.  C.,36  Am.  R.  468. 

Whatever  the  form  of  the  chose  in  action,  it  would  seem 
that,  to  constitute  the  estoppel,  the  immediate  assignee  of  the 
true  owner  should  be  clothed  with  the  apparent  rights  of 
ownership  which  are  recognized  by  business  men  in  their  usual 
course  of  dealing  with  like  securities,  as  sufficient  to  confer  a 
complete  title  and  power  of  disposition  upon  such  assignee ; 
and,  of  course,  the  party  who  may  avail  himself  of  the  es- 
toppel as  against  the  true  owner  must  be  a  purchaser  for  value 
and  without  notice.     Pom.  Rem.,  section  160. 

There  was  no  actual  transfer  of  title  to  the  note  in  ques- 
tion from  Mrs.  Carmany  to  the  bank;  nor  was  it  placed  in 
the  possession  of  the  bank  for  the  purpose  of  a  transfer  of 
title  to  any  person ;  and  if  she  has  any  equity  for  the  pro- 
tection of  which  it  is  necessary  to  treat  the  note  as  paid  and 
extinguished,  it  should  be  so  treated,  unless  she  is  estopped  to 
deny  that  the  title  passed  to  Mrs.  Stuart. 

There  it  no  occasion  here  for  the  application  of  the  princi- 
ple of  estoppel.  The  note  was  endorsed  to  the  bank  for  a 
.special  purpose,  and  on  the  part  of  the  bank  there  was  no 
violation  of  instructions  or  failure  to  carry  out  that  purpose ; 
tliere  was  not,  in  fact,  any  conventional  assignment  of  the  note 
l)v  the  bank  to  Mrs.  Stuart.  If  it  was  her  intention  to  buv 
the  note,  it  was  not  the  intention  of  the  bank  to  sell  it;  but 
the  bank,  recognizing  Mrs.  Carmany  as  the  owner  of  the  noU\ 
intended  to  collect  the  money  due  upon  it  for  the  owner,  and 
did  so,  while  no  purpose  on  the  part  of  Mrs.  Stuart  to  treat 
the  transaction  as  a  sale  was  communicated  to  the  bank ;  be- 
sides, Mrs.  Stuart  was  chargeable  with  such  notice  as  would  de- 
feat an  estoppel.  The  designation  in  a  note  of  a  bank  as  a 
place  of  payment  imports  a  stipulation  that  the  holder  will 
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have  the  paper  at  the  bank  at  maturity  to  surrender  up,  and 
that  the  maker  will  there  pay  it.  Dau.  Neg.  Inst.,  section  325. 

The  agent  Fry  was  satisfied  that  Mrs.  Carmany  owned  the 
note,  and  he  found  it  overdue  at  the  bank  at  which  it  was  made 
payable  and  from  which  he  had  received  a  formal  notice  of 
its  maturity.  He  was  chargeable  with  notice  that  the  note 
was  there  for  collection  only.  Notice  to  the  agent  was  notice 
to  the  principal.  Of  this  the  instruction  above  set  out  failed 
to  inform  the  jury. 

There  was  evidence  tending  to  prove  that  Mrs.  Stuart  had 
actual  notice ;  and  it  was  not  necessary,  for  Mrs,  Carmany's 
protection,  that  Mrs.  Stuart  should  have  *'  actual  knowledge.'' 
To  place  herself  in  a  situation  to  claim  an  estoppel,  she  must 
have  become  a  purchaser  without  legal  notice.  See  Pom.  Eq. 
Jur.,  section  592,  et  seq. 

As  Mrs.  Stuart  can  not  be  regarded  as  a  conventional  as- 
signee of  the  two-year  note,  what  are  her  rights  as  to  the  appel- 
lant growing  out  of  payment  of  that  note? 

A  tenant  in  common  who  has  paid  off  a  mortgage  on  the 
whole  property,  which  he  was  not  personally  bound  to  pay, 
is  entitled  to  be  subrogated  to  the  mortgage  security.  Jones 
Mortg.,  sees.  874, 1063,  1067, 1086 ;  Pom.  Eq.  Jur.,  sees.  798, 
799.  It  is  a  well  settled  general  rule  that  before  subrogation 
ean  be  enforced  the  whole  debt  must  be  paid.  Substitution 
can  not  be  made  as  long  as  the  debt  of  the  party  whose  rights 
are  claimed  be  used  for  the  purpose  of  protecting  the  interest 
of  the  applicant  for  substitution  remains  unsatisfied,  though 
it  be  in  part  only ;  "  for  until  he  shall  be  wholly  satisfied, 
there  ought  and  can  be  no  interference  with  his  rights  or  his 
securities,  which  might,  even  by  bare  possibility,  prejudice  or 
embarrass  him  in  any  way  in  the  collection  of  the  residue  of 
his  claim.''  Kyner  v.  Kyner,  6  Watts,  221.  See,  also.  Re- 
ceiverSy  etc.,  v.  Wortendyke,  27  N.  J.  Eq.  658 ;  Bank  of  Penn- 
sylvania V.  PotiuSj  10  Watts,  148;  Swan  v.  Patterson^  7  Md. 
1 64 ;  Magee  v.  Leggett,  48  Miss.  1 39.  In  Farebroiher  v.  Wode- 
Vol.  87,-28 
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house,  23  Beav,  18,  it  was  held  that  where  two  properties  are 
mortgaged  by  A.  to  B.,  for  distinct  sums,  and  C.  is  surety  for 
one  only,  the  right  of  B.  to  retain  all  the  securities  until  re- 
paid both  debts,  overrides  the  right  of  C.  to  have  the  benefit 
of  the  securities  for  that  debt  for  which  he  is  surctv.  In  Zook 
V.  Clemmer,  44  Ind.  15,  Terhune  gave  Kiphart  three  notes 
payable  in  one,  two  and  four  years,  for  purchase-money  of 
land,  and  a  mortgage  on  the  land  to  secure  them.  Kiphart 
assigned  the  first  note  to  Norman,  and  the  second  to  the 
Deitches ;  Norman  obtained  a  judgment  on  the  first  note  against 
Terhune  without  foreclosing  the  mortgage;  Clemmer  became* 
replevin  bail  on  this  judgment,  and  as  such  was  compelled  to 
pay  the  judgment.  The  Deitches  foreclosed  the  mortgage  on, 
the  second  note,  without  making  Norman  a  party,  and,  under 
the  decree,  the  property  was  sold  and  conveyed  to  Fesler,  who 
paid  the  third  note  and  conveyed  the  property  to  Zook.  Ter- 
hune had  no  other  property  than  the  mortgaged  premises. 
Clemmer,  the  replevin  bail,  sought  to  be  subrogated  to  the 
rights  of  Norman,  under  the  mortgage,  and  to  foreclose  the 
mortgage,  asking  priority  over  Zook.  It  was  held  that  Clem- 
mer,  the  surety,  having  paid  only  a  portion  of  the  mortgage 
debt,  was  not  entitled  to  subrogation.  The  rule  that  a  surety 
who  has  paid  the  debt  of  his  principal  has  a  right  to  claim 
the  benefit  of  any  securities  for  the  debt  in  the  hands  of  the 
creditor  was  recognized,  but  it  was  said :  "  The  several  notes 
secured  by  the  mortgage  in  this  case  must,  we  think,  be  re- 
garded as  but  one  debt  with  reference  to  the  rule  in  ques- 
tion.*'  In  an  elaborate  dissenting  opinion,  Buskirk,  J.,  agree- 
ing that  the  rule  would  apply  in  a  case  where  all  the  notes 
were  held  by  the  mortgagee  and  he  had  obtained  a  judgment 
at  law  on  the  first  one,  and  a  replevin  bail  had  been  compelled 
to  pay  that  judgment,  argued  that  it  was  not  applicable  to  the 
case  then  before  the  court,  the  notes  being  in  the  hands  of 
different  assignees.  He  based  his  objection  upon  the  rule 
long  established  in  this  State,  that  a  mortgage  given  to  secure 
the  payment  of  several  notes,  payable  at  different  times,  is 
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considered,  for  the  purpose  of  adjusting  the  rights  of  the  sev- 
eral holders  of  the  notes,  where  any  of  them  have  been  trans- 
ferred, as  so  many  different  mortgages,  and  that  tlie  holders 
of  the  several  notes  will  have  priority,  or  be  postponed,  in  the 
order  of  the  dates  of  maturity  of  the  notes.  Zook  v.  Clenimer, 
supra,  has  been  cited  as  authority  in  Vei^ty.  TW',74Ind.  565, 
Rice  v.  Morris,  82  Ind.  204,  and  Rooher  v.  Benson,  83  Ind. 
250.  A  surety  who  pays  one  of  several  notes,  secured  abo 
by  mortgage,  is  subrogated  to  an  interest  in  the  mortgage 
security,  but  the  right  as  to  priority  which,  by  the  rule  above 
referred  to,  exists  in  this  State  as  between  an  assignee  of  one 
of  such  notes  and  his  assignor  or  the  assignees  of  the  other 
notes,  does  not  pass  to  the  surety  so  subrogated. 

In  Virginia,  where  several  notes  are  secured  by  a  mortgage 
or  by  a  vendor's  lien  resulting  from  the  retention  of  the  U^gal 
title,  and  any  of  the  notes  have  been  assigned,  the  priority  of 
the  parties  is  made  to  depend,  not  upon  the  maturity  of  the 
notes,  but  upon  the  date  of  assignment.  McGliniio  v.  Wise^s 
Adm'rs,  25  Grat.  448.  In  Grubbs  v.  Wysors,  32  Grat.  127, 
Grubbs  sold  land  to  Wysor,  Jr.,  the  purchase-money  to  be  paid 
in  three  instalments,  Grubbs  retaining  the  land  until  the  whole 
was  paid.  For  the  first  instalment  Wysor,  Jr.,  executed  a 
negotiable  note,  with  Wysor,  Sr.,  as  surety,  payable  at  one 
year;  and  for  the  other  instalments  Wysor,  Jr.,  gave  his  own 
notes,  at  two  and  three  years.  Grubbs  assigned  the  note  for 
the  first  instalment  to  M.,  who  assigned  it  to  H.  After  its 
maturity  and  protest,  it  was  paid  by  Wysor,  Sr.  It  was  held 
that  while  the  assignment  carried  to  the  assignee  so  much  of 
the  lien  as  was  necessary  to  secure  the  note  assigned,'  and,  as 
between  Grubbs  and  the  assignee,  gave  the  latter  a  prior  lien, 
these  equities  of  the  parties  among  themselves  were  not  avail- 
able to  the  surety  by  subrogation  in  such  a  case,  where  the 
rights  of  Grubbs,  the  creditor,  would  be  thereby  impaired, 
and  that,  therefore,  the  lien  of  the  surety  must  be  postponed 
to  that  of  the  cr(;ditor. 

The  interest  of  Mrs.  Stuart  in  the  mortgaged  real  estate 
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was  a  security  for  each  and  all  of  the  mortgage  notes.  This 
interest  gave  her  a  right  as  against  her  co-tenants  to  subro- 
gation. But,  as  against  the  creditor,  and  with  reference  to 
the  rule  that  ohc  seeking  subrogation  must  pay  the  whole 
debt,  the  mortgage  instalments  constituted  one  debt.  As  holder 
of  the  fourth  note  the  Madison  Insurance  Company  was  post^ 
poned  to  Mrs.  Stuart  as  holder  of  the  second  and  third  notes. 
The  appellant  would  be  entitled  to  any  surplus  that  the  insur- 
ance company  might  realize  out  of  the  proceeds  of  the  mort- 
gaged property  above  the  amount  necessary  to  discharge  the 
debt  as  collateral  security  for  which  it  held  said  fourth  note, 
and  he  would  be  bound  to  the  company  for  any  balance  of 
that  debt  not  realized  out  of  said  proceeds. 

A  personal  judgment  was  rendered  in  favor  of  Mrs.  Car- 
many  against  Carithers  pn  his  endorsement  of  the  fifth  note, 
and  she  also  was  postponed,  in  the  distribution  of  the  pro- 
ceeds of  the  mortgaged  property,  to  Mrs.  Stuart, as  holder  of 
the  second  and  third  notes. 

The  insurance  company  and  Mrs.  Carmany,  relying  on  the 
financial  ability  of  Carithers,  might  be  indifrcront  upon  the 
question  of  priority.  The  appellant  was  interested  in  that 
question.  Equity  will  not,  by  way  of  enforcement  of  the 
right  of  subrogation,  prejudice  the  creditor.  The  appellant, 
having  rights  and  obligations  as  the  original  mortgnge  cred- 
itor, might  object  to  the  giving  of  priority  to  Mrs.  Stuart,  to 
his  prejudice,  because  of  her  payment  of  a  portion  of  the 
mortgage  debt. 

Other  questions  presented  by  the  motion  for  a  new  trial 
may  not  arise  upon  another  trial. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded  for  a  new  trial. 
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Parrlsu  V.  Thurston. 

Fhaud. — Replemn, — Demand, — A  vendor  may  reclaim  property  obtained 
from  him  by  fraud,  and  may  maintain  replevin  therefor,  unless  the  prop- 
erty has  passed  into  the  hands  of  a  bona  fide  purchaser,  and  no  demand 
is  necessary  before  suit. 

Same.— C*on/ixic<  of  Sale,—  Tender, — Promissory  iVbte.— Where  there  are  two  men 
of  the  same  name,  and  A.  exchanges  with  B.  a  note  with  that  name  signed 
to  it,  for  property,  knowing  th'at  B.  acts  upon  the  belief  that  the  signa- 
ture is  that  of  one  who  is  wealthy,  and  A.  knows  this,  and  that  it  bears 
Uie  signature  of  the  other  man  of  that  name,  A.'s  silence  is  fraud,  and 
B.  may  rescind  the  contract  by  tendering  the  note  and  demanding  the 
property ;  and  if  refused  may  maintain  replevin. 

Same. — Evidence. — Convermtions. — Name. — Signature. — In  such  case  evidence 
b  admissible  that  there  was  but  one  person  in  the  county  bearing  the  name 
of  the  maker  of  the  note,  that  he  vn^»  wealthy,  that  the  signature  to  the 
note  resembled  his,  that  B.,  in  fact,  believed  the  signature  to  be  his,  and 
that  the  real  maker  was  A.'s  brother,  residing  in  another  county.  So,  also, 
to  dhow  that  A.  knew  who  made  the  note,  his  conversations  with  others 
as  to  the  identity  of  the  maker  are  admissible,  though  these  conversations 
tend  to  show  an  attempt  by  him  to  perpetrate  a  like  fraud  on  others. 

Sale. — Mistake. — Contract. — When  both  the  seller  and  buyer  believe  the 
note  given  for  the  sale  of  property  to  be  that  of  a  certain  person  when  it 
is  really  that  of  another,  the  contract  of  .sale  will  be  set  aside  for  mistake. 

From  the  Shelby  Circuit  Court. 

/.  B.  McFadden  and  E,  8.  Stllwelly  for  appellant. 

B.  F,  Love, Major  and  H,  O,  Morrison^  for  appellee. 

Elliott,  J. — The  case  made  by  the  evidence  of  the  appel- 
lee, the  plaintff  below,  shortly  stated,  is  this :  In  May,  1881, 
he  sold  to  the  appellant  a  buggy  and  a  set  of  harness,  and  re- 
ceived in  exchange  a  promissory  note  signed  E.  K.  Parrish  ; 
at  that  time  there  was  a  man  living  near  the  city  of  Shelby- 
ville,  the  place  where  the  sale  was  made,  named  E.  K.  Parrish  ; 
he  was  a  well  known  and  wealthy  citizen,  known  to  both  par- 
ties; the  signature  to  the  note  closely  resembled  that  of  this 
E.  K.  Parrish,  but  was,  in  fact,  that  of  E.  K.  Parrish  of  Ham- 
ilton county,  a  brother  of  appellant,  and  a  man  entirely  un- 
known to  the  appellee ;  the  latter  believed  he  was  bargaining 
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for  and  receiving  the  note  of  the  Shelby  county  E.  K.  Parrish, 
and  the  former  knew,  as  the  circumstances  fairly  indicate,  that 
the  appellee  was  contracting  in  the  belief  that  he  was  getting 
the  note  of  the  Shelby  county  man ;  a  day  or  two  after  the 
exchange  appellee  informed  appellant  of  his  mistake,  tendered 
back  the  note  and  demanded  the  property. 

It  is  our  opinion  that  the  evidence  warranted  the  trial  court 
in  concluding  that  the  appellant  secured  appellee's  property 
by  fraud.  Circumstances  were  proved  from  which  fraud  might 
well  be  inferred,  and  circumstances  often  prove  fraud  quite 
as  satisfactorily  as  direct  evidence. 

Fraud  may  consist  in  conduct,  and  may  exist  where  there 
are  no  positive  representations.  Silence,  where  honesty  re- 
quires speech,  may  sometimes  constitute  fraud.  The  rule  that 
a  man  may  be  silent  and  be  safe  is  by  no  means  a  universal 
one.  Where  one  contracting  party  knows  that  the  other  is 
bargaining  for  one  thing,  he  has  no  right  by  silence  to  deceive 
him  and  suffer  him  to  take  an  altogether  different  thing  from 
tliat  for  which  he  bargains.  It  is  fraud  to  knowingly  conceal 
the  truth  and  cause  property  to  be  parted  with  in  the  belief 
that  the  consideration  received  for  It  is  the  note  of  one  man, 
when,  in  fact,  it  is  that  of  another  and  different  person.  A 
vendee  who  obtains  property  by  such  means  is  guilty  of  fraud. 
Where  both  the  seller  and  the  buyer  believe  the  note  to  be 
that  of  one  man,  when,  in  reality,  it  is  that  of  a  different  per- 
son, tne  contract  will  beset  aside  upon  the  ground  of  mistake. 
In  truth  there  can  not  be  said  to  be  a  contract,  for  there  is 
an  entire  absence  of  the  essential  element  of  mutual  assent. 
Bowcn  V.  Sullivan,  62  Ind.  281 ;  Gardener  v.  Lane,  9  Allen, 
499;  Ki/le  v.  Kamnagh,  103  Mass.  356  (3  Am.  R.  560); 
Harvey  v.  Harris,  112  Mass.  32 ;  Chanter  v.  Hopkins,  4  M.  & 
W.  399 ;  BoHion  Ice  Co.  v.  Poiier,  123  Mass.  28  (25  Am.  R.  9). 
It  is  a  plain  principle  of  natural  justice  that  a  man  should 
have  the  thing  for  which  he  bargains.  Where  the  seller  know\*^ 
that  the  buyer  is  getting  an  altogether  different  thing  from  the 
one  he  bargains  for,  and,  possessing  this  knowledge,  remains 
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fiilent,  he  is  guilty  of  fraud.  The  element  of  knowledge  dis- 
tinguishes the  case  from  one  of  a  mistake,  and  brings  it  within 
the  general  rule  thus  stated  by  Story  :  "  So,  also,  in  a  con- 
tract of  sale,  if  the  vendor  knowingly  allow  tiie  vendee  to  be 
<le(ieived  as  to  the  subject-matter  of  the  sale,  his  silence  will, 
under  certain  cinjunistances,  be  considered  fraudulent;  for, 
although  a  vendor  is  not  bound  to  give  the  vendee  all  the  infor- 
mation which  he  possesses,  yet  he  is  not,  therefore,  to  be  per- 
mitted to  be  silent  when  his  silence  operates  virtually  as  a 
fraud."  Story  Salt's,  section  176.  In  a  late  edition  of  this 
work  this  clause  has  been  added  to  the  section  from  which  we 
have  quoted ;  "And  no  actual  representations  are  necessary  if 
the  fraudulent  design  exists,  if  the  goods  arc  purchased  under 
circumstances  designed  to  deceive  the  vendor,  and  induce  him 
to  part  with  them." 

A  vendor  may  reclaim  property  obtained  from  him  by 
fraud,  and  may  maintain  replevin.  This  rule  does  not,  of 
irourse,  extend  to  cases  where  the  property  has  passed  into 
the  hands  of  a  6ona  ^rfe  purchaser.  Buffington  v.  Gerrish,  15 
Mass.  156  (8  Am.  Dec.  97;  Thurston  v.  Blanchard,  22  Pick. 
IS  (33  A:n.  Dec.  700);  Story  Sales,  section  172. 

Where  personal  property  is  obtained  by  fraud,  the  owner 
may  maintain  an  action  for  its  recovery  against  the  wrong- 
^loer  without  a  demand.  Wells  Replevin,  section  367.  In  this 
case,  however,  it  was  necessary  to  tender  back  the  note  re- 
ceived, and,  perhaps,  to  request  a  rescission,  but  no  precise 
set  of  words  was  necessary,  nor  was  any  formal  demand.  An 
offer  of  the  note,  accompanied  with  information  of  the  mis- 
take as  to  the  identity  of  the  maker,  and  a  request  for  rescis- 
sion, however  informal,  was  sufficient,  and  upon  this  point 
the  evidence  is  full  and  satisfactory. 

Evidence  is  often  relevant  which  does  not  bear  immodiatelv 

ft 

upon  the  particular  transac^tion  out  of  which  the  cause  of  ac- 
tion springs.  It  must  conduce  to  the  proof  of  the  principal 
fact,  but  it  need  not  be  confined  to  matters  immediately  con- 
nected with  that  fact.     Stephen  Ev.  5,  12;    1  Whart.  Ev., 
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sections  21  and  27.  Under  this  rule  it  was  proper  for  the  ap- 
pellee to  give  evidence  that  there  was  only  one  E.  K.  Parrish 
living  in  Shelby  county ;  that  he  was  a  man  of  great  wealth  ; 
that  his  signature  resembled  that  affixed  to  the  note  received 
by  the  appellee.  These  subsidiary  facts  all  tended  to  estab- 
lish the  principal  fact  that  the  appellee  took  the  note  believ- 
ing it  to  be  that  of  the  Shelby  county  Parrish.  For  the  same 
reason  it  was  competent  to  prove  the  residence,  circumstances 
and  relationship  of  the  E.  K.  Parrish  of  Hamilton  county. 

An  important  element  of  the  appellee's  case  was  the  knowl- 
edge of  the  appellant  that  the  signer  of  the  note  was  the  Ham- 
ilton county  Parrish,  and,  for  the  purpose  of  proving  that  he 
possessed  this  knowledge,  it  was  proper  to  give  evidence  of  a 
conversation  wherein  he  disclosed  that  knowledge.  It  is,  in 
general,  true  that  one  cause  of  action  can  not  be  made  out  by 
proving  another ;  but  where  knowledge  is  an  essential  elt»- 
ment  of  a  cause  of  action,  evidence  of  facts  showing  such 
knowledge  is  relevant  and  proper,  even  though  they  may  tend 
to  establish  a  distinct  attempt  to  perpetrate  a  fraud  of  a  char- 
acter similar  to  that  upon  which  the  action  is  grounded.  1 
Whart.  Ev.,  sections  30,  33;  Stephen  Ev.  18;  1  Greenl.  Ev.^ 
section  53.  It  was  proper,  therefore,  to  permit  the  appellee 
to  prove  by  the  witnesses  McCarty  and  Meiford  the  conver- 
sations they  had  with  the  appellant  concerning  the  identity  of 
the  maker  of  the  note. 

The  appellee  was  permitted  to  testify  that  he  believed  the 
note  delivered  to  him  for  his  property  was  that  of  E.  K.  Par- 
rish, of  Shelby  county,  and  we  regard  this  ruling  as  correct. 
It  is,  perhaps,  generally  true  that  belief  or  understanding  is 
to  be  inferred  from  circumstances,  but  to  this  general  rule 
there  are  well  marked  exceptions,  and  this  case  is  within  the 
exception.  1  Whart.  Ev,,  sections  33,  508 ;  Shockey  v.  Mills^ 
71  Ind.  288  (36  Am.  R.  196) ;  Watkins  v.  Wallace,  19  Mich. 
57;  Miner  v.  Phillips,  42  111.  123.  The  case  of  Thorn  v. 
Helmer,2  Keyes,  N.  Y.  27,  is  strongly  in  point. 

Judgment  affirmed. 
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No.  10,339. 

Ix)uisviLLE,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Meadows. 

Railroad. — Killing  Slock. — Evidence, — Oumership. — In  a  suit  against  a  rail- 
road company  for  killing  stock,  where  the  road  was  not  fenced,  it  ap- 
peared that  the  road  was  part  of  a  line  which,  when  constructed,  was 
supposed  to  belong  to  another  company  than  the  defendant  (the  C.  <&  I. 
A.  L.  R.  W.  Co.),  and  that,  before  the  killing,  the  defendant  had  mort- 
gaged that  line  of  road  to  secure  certain  bonds,  reciting  therein  that  the 
defendant  had  entered  into  an  agreement  of  consolidation  with  the  C.  & 
I.  A.  L.  R.  W.  Co.,  and  agreed  to  issue  the  bonds  and  mortgage.  It  also 
appeared  that  the  defendant  did  not  run  regular  trains  over  that  road 
until  after  the  killing. 

Held,  that  the  evidence  justified  the  inference  tliut  the  defendant  owned 
and  controlled  the  road  at  the  time  of  the  killing. 

From  the  Carroll  Circuit  Court. 

A,  W.  Reynohh  and  E,  B,  Sellers,  for  appellant. 
W,  E,  Uhl,  for  appellee. 

NiBLACK,  J. — Action  by  Martha  J.  Meadows  against  the 
Louisville,  New  Albany  and  Chicago  Railway  Company,  for 
killing  a  colt,  on  the  30th  day  of  November,  1881,  at  a  point 
on  its  track  at  which  it  was  not  securely  fenced.  The  action 
was  commenced  in  the  White  Circuit  Court,  but  was  after- 
wards, by  a  change  of  venue,  taken  to  the  Carroll  Circuit 
Court.  The  court  trying  the  cause  made  a  finding  for  the 
plaintiff,  assessing  her  damages  at  $60,  and  gave  her  judgment 
for  that  sum,  first  overruling  a  motion  for  a  new  trial,  chal- 
lenging the  sufficiency  of  the  evidence  to  sustain  the  finding. 
Having  appealed  to  this  court,  the  railway  company  relies 
upon  the  alleged  insufficiency  of  the  evidence  for  a  reversal 
of  the  judgment.  It  was  fully  proven  at  the  trial  that  the 
colt,  the  property  of  the  appellee,  was  killed  by  a  passing 
train  at  or  about  the  precise  time  named  in  the  complaint,  on 
»a  piece  of  new  and  unfenced  railway  track  running  through 
the  county  of  White,  and  that  the  colt  was  of  the  probable 
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value  of  $60;  that  the  railway  track,  at  the  place  at  which 
the  colt  was  killed,  was  constructed  either  in  whole  or  to  some 
<3xtent  as  a  part  of  a  line  of  railroad  supposed  to  belong  to 
the  Chicago  and  Indianapolis  Air  Line  Railway  Company ; 
that  the  train  which  killed  the  colt  was  a  passenger  train,  but 
that  the  appellant  did  not  commence  to  run  regular  through 
trains  over  the  part  of  railway  in  question  until  on  or  about 
thel6th  day  of  December,  1881. 

There  was  no  direct  evidence  as  to  the  ownership  and  con- 
trol of  the  train  which  killed  the  colt.  Neither  was  there  any 
direct  evidence  as  to  the  ownership  and  control  of  the  railway 
on  which  the  train  was  running  at  the  time  of  its  collision 
with  the  colt.  As  bearing,  however,  upon  this  latter  subject, 
a  deed,  under  date  of  August  10th,  1881,  was  read  in  evidence. 
This  was  a  deed  from  the  appellant  to  John  C.  New,  as  trus- 
tee, to  secure  the  payment  of  certain  bonds  and  coupons  issued 
by  the  appellant  as  a  railroad  corporation,  mortgaging  and 
pledging  the  line  of  railway  theretofore  known  as  the  Chicago 
and  Indianapolis  Air  Line  Railway,  for  the  payment  of  such 
bonds  and  coupons.  This  deed  recited  that  the  appellant  had 
entered  into  a  contract  of  consolidation  with  the  Cliicago  and 
Indianapolis  Air  Line  Railway  Company,  by  which  it  had 
been  agreed  that  the  appellant  should  issue  the  bonds  and 
<joupons  set  out  in  the  deed  and  secure  their  payment  by  a 
deed  of  trust  such  as  that  purported  to  be.  It  is  unnecessary 
that  we  shall  notice  the  remaining  provisions  of- this  very  vo- 
luminous deed  further  than  to  remark  that,  as  a  mortgage 
security,  the  deed  was  executed  upon  the  evident  assumption 
that  by  the  contract  of  consolidation  the  appellant  had  become 
the  owner,  and  had  entered  into  the  exclusive  control  of  the 
railway  line  thus  mortgaged  and  pledged  by  it. 

Taking  into  consideration  all  the  circumstances  as  disclose<l 
by  the  evidence,  we  think  the  court  was  justified  in  inferring 
that  the  appellant  was  the  owner  and  in  the  control  of  the^ 
railway  line  where  the  killing  occurred  and  where  the  colt 
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was  killed,  and  that,  consequently,  there  was  no  palpable 
failure  of  proof  in  that  respect,  as  counsel  for  the  appellant 
have  endeavoreji  to  maintain. 

The  judgment  is  affirmed,  with  costs. 


No.  10,350. 

Cooper  et  al.  v,  Cockrum,  Administrator. 

Vendor  and  Vendee. — Conveyance, — Fmud. — Election. — Trust— Descents, — 
Heirs. — Complainl. — An-est  of  Judgment, — Where  one  is  induced  by  fraud 
to  take  a  conveyance  of  lands  which  he  purchaseS|  to  another,  he  may 
elect  to  treat  the  transaction  as  creating  a  trust  fur  his  benefit,  but  if  he 
do  not,  while  living,  so  elect,  his  heirs  can  not,  as  no  estate  in  the  land 
was  vested  in  him  to  pass  by  descent,  and,  in  such  case,  a  complaint  by 
the  heirs  which  docs  not  aver  that  there  was  no  administration  and  no 
<iebts  of  the  decedent,  is  bad  on  motion  in  arrest  of  judgment. 

From  the  Gibson  Circuit  Court. 

Z>.  D,  Doughfij  aud  (7.  ^1,  Bin^kirk,  for  appellants. 

Best,  C. — The  appellants,  Mary  Cooper,  Nancy  Martin, 
Mahala  Peacock,  Dorcas  J.  Aldridge  and  Malinda  B.  Boyd 
brouglit  tills  action  against  the  appellee,  executor  of  the  last 
will  and  testament  of  Margaret  Sullivan,  deceased,  alleging 
in  their  complaint  that  the  said  Margaret  died  in  1878  the 
owner  of  certarn  real  estate  in  Gibson- county ;  that  said  Mar- 
garet was  the  wife  of  Samuel  Sullivan,  who  died  intestate  in 
1877;  that  said  Samuel  was  of  unsound  mind  for  twenty 
years  before  his  death ;  and  that  the  purchase-money  of  said 
real  estate  was  paid  out  of  his  individual  property;  that  by 
fraud  and  undue  influence  said  Margaret,  during  said  time, 
procured  the  deeds  to  said  realty  to  be  made  to  her;  that  the 
appellants  are  children  of  said  Samuel  by  a  former  marriage, 
and  that  Munroe,  Rosetta  and  Riley  Sullivan  are  children  of 
said  marriage ;  that  said  Margaret  devised  said  lands  to  said 
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Munroe,  Rosctta  and  Rilcy^  and  that  the  appellee^  who  has 
beeu  appointed  executor,  etc.,  has  sold  the  same  for  $3,- 
000,  which  he  is  required  to  distribute  to  said  last  named 
children;  that  appellants  are  entitled  to  the  five-twelfths  of 
.said  money,  for  which  tlv  y  demand  judgment. 

An  issue  was  formed,  a  trial  had,  and  a  verdict  returned  for 
the  appellants.  A  motion  in  arrest  of  judgment  was  sus- 
tained, and  this  ruling  is  assigned  as  error. 

The  appellee  has  not  filed  a  brief,  and,  hence,  we  are  not 
advised  i)y  him  what  view  the  court  adopted  in  sustaining 
the  motion  in  arrest.  The  appellants  say  that  the  motion  was 
sustained  on  the  ground  that  the  action  could  alone  be  main- 
tained by  the  administrator  of  said  Samuel.  They  insist  that 
this  is  wrong,  and  maintain  that,  inasmuch  as  the  purghase- 
money  was  paid  by  said  Samuel,  he  was  the  equitable  owner 
of  said  land ;  that  at  his  death  it  descended  to  his  heirs,  and 
upon  its  sale  by  the  executor  the  money  for  which  it  sold 
stands  for  the  land,  and  may  be  recovered  by  the  heirs.  Au- 
thorities are  cited  to  show  that  lands  equitably  owned  descend 
to  the  heirs  of  the  cestui  que  tru8t,^\\di  upon  a  sale  of  them  by 
the  trustee,  or  his  representative,  the  money  received  for  them 
may  be  recovered  by  such  heirs.  There  seems  to  be  no 
trouble  in  reaching  the  conclusion  that  the  proceeds  of  lands 
thus  held  and  disposed  of  may  be  recovered  by  the  heirs  of 
the  cestui  que  trusty  but  the  difficulty  in  this  case  lies  in  the 
assumption  that  these  lands  were  thus  held.  They  were  j)ur- 
chased  and  paid  for  by  means  belonging  to  said  Samuel 
while  he  was  a  person  of  unsound  mind.  Tlu  se  facts,  how- 
ever, did  not  necessarily  constitute  him  the  equitable  owner 
of  the  land.  Assuming  that  such  relation  existed  between 
him  and  his  wife  as  enabled  him  to  claim  the  benefit  of  the 
purchase,  still  he  was  not  compelled  so  to  do,  and  he  can  not 
be  regarded  as  the  equitable  owner  unless  an  election  has  beeu 
made  to  hold  the  land  itself  rather  than  to  retain  a  claim  for 
the  means  invested  in  it.  As  said  Samuel  was  of  unsound 
mind  during  life,  he  did  not  and  could  not  make  an  election. 
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and  the  question  arises  whether  his  heirs  can  make  the  elec- 
tion;  if  not,  they  can  not  maintain  this  action  for  the  rea- 
sons hereinafter  given.  The  appellants  have  not  furnished 
us  any  authority  in  support  of  their  right  to  do  so,  and  we 
know  of  none.  In  the  absence  of  authority  it  would  seem, 
upon  principle,  that  they  possess  no  such  right,  as  the  exercise 
of  it  would  deprive  the  personal  representative  of  a  claim 
that  would  otherwise  belong  to  such  person.  As  between  the 
heirs  and  the  personal  representative  the  nature  of  the  estate 
must  be  determined  by  the  facts  in  existence  at  the  time  of 
said  Samuel's  death,  and  unless  they  constituted  him  the 
equitable  owner  of  the  land,  the  heirs  can  not  so  treat  him 
and  thus  change  the  nature  of  the  estate.  As  said  Samuel 
made  no  election  to  claim  the  land,  and  his  heirs  can  not,  we 
think  he  can  not  be  regarded  as  the  equitable  owner  of  it, 
and,  hence,  that  they  can  not  claim  the  proceeds  of  it  as 
against  the  personal  representative.  In  Earl  of  Winchelsea  v. 
Nordiffey  1  Vernon,  434,  the  trustees  of  an  infant's  estate  in- 
vested his  personal  property  in  land  and  took  title  in  their  own 
name  for  the  benefit  of  such  infant.  After  the  infant's  death, 
during  minority,  the  question  arose  as  to  whether  his  heirs 
were  entitled  to  the  land  or  his  administrator  to  the  money 
invested  in  it.  The  court  held  that  the  heirs  were  not  enti- 
tk'd,  saying  that  the  infant,  had  he  attained  full  age,  had  an 
election  to  claim  the  land,  but  as  an  election  was  not  made, 
one  can  not  be  made  by  his  heirs. 

In  Awdlcy  v.  Awdleyy  2  Vernon,  192,  the  committees  of  a 
lunatic  invested  his  personal  property  in  land,  and  took  a  con- 
veyance in  the  lunatic's  name,  and,  after  his  death,  the  question 
arose  as  to  whether  his  estate  went  to  the  next  of  kin,  as 
personal  estate,  or  to  the  heirs  at  law.  The  court  held  that 
the  heirs  were  not  entitled  to  the  estate,  saying  that  if  the 
lunatic  had  been  restored  he  had  the  right  to  elect  to  take  the 
land ;  but  as  no  election  was  made  the  estate  must  be  regarded 
as  personal,  and  go  to  the  next  of  kin. 

These  cases  are  analogous  in  principle,  and  are  decisive 
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of  the  question  that  the  heirs  can  not  make  the  election  in 
question,  and,  therefore,  said  Samuel  can  not  be  regarded  as 
the  equitable  owner  of  said  laud  at  the  time  of  his  death.  As 
said  Samuel  can  not  be  regarded  as  the  owner  of  said  land^ 
this  action  can  not  be  maintained  by  the  a|)pellantH  as  heirs 
of  said  decedent,  whether  the  facts  stated  show  a  claim  in  favor 
of  said  estate  against  the  appellee,  or  show  that  the  proceeds 
of  said  land  belong  to  said  estate  as  personal  property,  for  the 
reason  that  it  is  not  averred  that  there  was  no  administration 
upon  such  estate,  no  debts,  etc.  In  the  absence  of  such  aver- 
ments a  complaint  by  the  heirs  to  recover  a  claim  due  the 
estate  is  insufficient.  Begieii  v.  Freeman,  75  Ind.  398,  and 
authorities  cited.  Such  complaint  is  bad  on  motion  in  arrest, 
as  no  intendment  can  supply  sucli  omitted  averments.  For 
these  reasons  the  motion  in  arrest  was  properly  sustained,  and 
the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at 
appellants'  costs. 


No.  9664. 

Ratcliff  et  al.  V.  Everman". 

PnoMfswoRY  Note. — Admhusi.atnr. — Partica. — Upon  a  note  payable  to  A.^ 
as  administrjitor,  he  may  sue  in  his  individual  capacity. 

Harmless  Error. — Evidence. — The  improper  admission  of  evidence  favor- 
able to  tlie  party  objecting  is  not  available  error. 

From  tlic  Howard  Circuit  Court. 

M.  Bell,  F,  Cooper  and  \V.  C  Purdum,  for  appellants. 
J.  O^Brleji  and  C,  C.  Shirley ,  for  appellee. 

BiCKXELL,  C.  C. — The  appellee  brought  this  action  against 
the  appellants  upon  a  note  payable  to  hira  as  administrator  of 
J.  F.  Everman.     The  defendants  demurred  for  want  of  facts 
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sufficient,  and  for  defect  of  parties  plaintiffs,  because  Andrew 
Everman,  as  administrator,  was  not  a  plaintiff,  and  for  defect 
of  parties  defendants,  because  said  administrator  was  not  a 
defendant.  The  demurrer  was  overruled.  Issues  were  joined 
upon  complaint,  answer  and  reply,  and  upon  a  trial  by  the 
court  there  was  a  finding  for  the  plaintiff.  A  motion  by  de- 
fendants for  a  new  trial  was  overruled,  judgment  was  rendered 
upon  the  finding  and  the  defendants  appealed.  The  errors 
assigned  are : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 

3.  Finding  for  the  plaintiff  and  rendering  judgment  on 
the  finding. 

The  third  specification  of  error  was  not  sufficiently  specific. 
Saunders  v.  Heaton,  12  Ind.  20;  Schofield  v.  Jen7iing8,6S  Ind. 
232;  Ray  v.  Deichon,  79  Ind.  56.  Upon  a  note  payable  to 
A.  as  administrator,  he  may  sue  in  his  individual  capacity,  or 
if  the  money  sought  to  be  recovered  would  be  assets,  he  may 
sue  in  his  representative  capacity.  Savage  v.  Meriam,  1  Blackf. 
176  ;  Capp  v.  GUmariy  2  Blackf.  45 ;  Sheetn  v.  Pabody,  6  Blackf. 
120  (38  Am.  Dec.  132) ;  Speelman  v.  Culbertson,  15  Ind.  441 ; 
Shepherd  v.  Evans,  9  Ind.  260;  Byles  Bills,  43;  1  Williams 
Ex'rs,  629.  There  was  no  error  in  overruling  the  demurrer 
to  the  complaint. 

The  reasons  for  a  new  trial  were :  1.  The  finding  was  not 
sustained  by  sufficient  evidence.  2.  The  finding  was  contrary 
to  law.  3.  Error  in  admitting  evidence  of  the  rental'  value  of 
the  mill. 

The  answers  were :  1.  Failure  of  consideration.  2.  That 
the  note  was  given  for  mill  property;  that  the  payee  repre- 
sented to  Seth  Ratciiff,  the  principal  in  the  note,  that  ho 
was  the  administrator  of  J.  F.  Everman,  and  as  such  was 
authorized  to  sell  the  property ;  that,  relying  on  such  repre- 
sentation, said  Ratciiff  bought  the  property  and  gave  said 
note  in  part  payment  therefor;  that  there  was  no  other  con- 
sideration for  the  note;  that  the  payee  was  not  such  adminis- 
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trator^and  had  no  right  to  sell  the  property;  that  afterwards 
he  was  appointed  such  administrator  and  took  the  property 
and  sold  it  to  another  person.  3.  That  the  note  was  given 
in  part  payment  for  mill  property  which  the  payee  pretended 
to  convey  to  said  Seth  Ratcliff,  but  had  no  right  to  convey  it, 
and  that  afterwards  he  took  possession  of  the  property  and 
conveyed  it  to  another  person,  who  is  now  in  possession 
thereof.  4.  That  the  plaintiff  is  not  the  real  party  in  interest, 
and  that  the  note  belongs  to  the  estate  of  John  F.  Everman, 
deceased. 

The  plaintiff  replied  in  denial.  It  appeared  in  evidence, 
that  on  February  6th,  1877,  John  F.  Everman  died,  and  that 
on  July  6th,  1877,  the  appellee  was  appointed  his  administra- 
tor ;  that  the  note  in  suit  was  dated  December  25th,  1877 ;  that 
John  F.  Everman  and  Joseph  W.  Gwin  were  partners  in  a 
8aw  mill  and  planing  machine,  standing  on  leased  ground; 
that  Gwin,  as  surviving  partner,  in  settling  up  the  partner- 
ship business,  sold  to  Seth  Ratcliff  the  interest  in  said  property 
which  had  belonged  to  his  deceased  partner;  that  the  note 
was  part  of  the  price  given  and  was  made  payable  to  the 
appellee  as  administrator,  the  full  amount  thereof  being  due 
to  the  estate  of  said  deceased  from  said  partnership,  after  all 
the  deUts  of  the  partnership  were  paid. 

A  surviving  partner  may  make  a  bona  fide  transfer  of  any 
of  the  assets  of  the  firm  for  the  purpose  of  closing  up  its 
business.  See  the  act  of  March  5th,  1859,  1  R.  S.  1876,  p. 
641 ;  the  act  of  March  5th,  1877,  Acts  1877,  p.  136 ;  Adams  v. 
JI/rtr«/fWer,70Ind.381. 

It  further  appeared  in  evidence,  that  the  appellee  made  his 
final  settlement  as  administrator  on  December  3d,  1879,  ap- 
proved by  the  proper  court,  charging  himself  with  $l,303YY(r 
as  received  from  said  surviving  partner,  and  showing  that  he 
had  paid  all  the  debts  of  the  deceased,  and,  in  so  doing,  had 
expended  of  his  own  money  $728^^^  besides  the  assets  of 
the  estate. 

This  suit  was  commenced  in  December,  1880.     The  evi- 
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dence  tended  to  show  that  the  plaintiff  was  entitled  to  a 
finding  for  the  amount  of  the  note,  but  it  appeared  that  after 
Seth  Ratcliff  had  been  in  the  enjoyment  of  his  purchase,  as  a 
•co-partner  of  Gwin,  from  the  last  of  December,  1877,  until 
the  28th  of  July,  1878,  Gwin  fell  sick  and  Ratcliff  was  obliged 
to  conduct  the  business  alone  until  the  winter  of  1878-9,  when 
he  quit  the  business  and  gave  up  the  property.  There  was 
evidence  that  if  Gwin,  who  had  become  paralyzed,  could  have 
kept  on  his  feet,  Ratcliff  would  not  have  given  up  the  busi- 
ness; that  he  "considered  it  too  big  a  burden  for  him,  and 
that  he  could  not  superintend  anything  of  that  kind."  There 
was  also  evidence  of  conversations  between  Ratcliff  and  the 
appellee  as  to  how  much  Ratcliff,  on  going  out  of  the  business, 
should  pay  the  appellee  for  the  use  he  had  enjoyed  of  the 
property,  and  in  reference  to  this  the  evidence,  objected  to  by 
the  appellant,  as  to  the  rental  value  of  the  mill  seems  to  have 
been  admitted.  If  the  surviving  partner  had  ascertained 
that  more  than  the  amount  of  the  note  in  suit  would  be  due 
from  the  partnership  to  the  administrator  of  the  deceased 
partner,  after  payment  of  all  the  debts  of  the  firm,  there  was 
no  objection  to  making  the  note  payable  to  the  administra- 
tor with  his  consent,  and  he  would  then  be  Entitled  to  recover 
its  full  amount. 

The  admission  of  the  evidence  objected  to,  the  effect  of 
which  was  largely  to  reduce  the  amount  of  the  finding,  can 
not  be  complained  of  by  the  appellant. 

The  finding  was  not  contrary  to  law;  there  was  evidence 
tending  to  sustain  it;  the  motion  for  a  new  trial  was  properly 
overruled.  The  judgment  ought  to  be  afiSrmed.  Davis  v. 
Nichohon,  81  Ind.  183. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  is 
hereby,  in  all  things  affirmed,  at  the  costs  of  the  appellants. 
Vol.  87.-29 
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Bruce  et  al.  v.  The  State. 

Criminal  Law. — Bill  of  Exceptions.— Jhxtetice. — Statute  Construed: — Under  a 
fair  construction  of  section  1847,  R.  S.  1881,  errors  of  law  occurring  at 
the  trial,  in  a  criminal  cause,  must  be  excepted  to  at  the  time  the  deci- 
sion is  made,  and  exceptions  thus  taken  will  constitute  a  part  of. the  rec- 
ord, if  they  are  shown  by  a  bill  or  bills  of  exceptions,  signed  by  the 
judge  and  filed  by  the  clerk  at  or  before  the  time  the  judgment  is  ren- 
dered, or  within  such  time  thereafter  as  the  court  may  allow,  not  ex- 
ceeding sixty  days. 

Same. — Public  Nuisance. — Failure  of  Eridcnre, — New  Trial. — Error, — Supreme 
Court. — Where  the  defendants  arc  fcmnd  guilty  of  maintaining  a  public 
nuisance,  as  the  owners,  by  descent,  of  aci^rtain  mill-dam,  and  there  ift 
a  total  failure  of  evidence  to  sliow  that  tliey,  or  eitlierof  them,  had  done 
any  act,  in  relation  to  or  in  connct^ion  with  the  dam,  it  is  error  to  re- 
fuse a  new  trial,  for  which  the  Sui»remc  Court  will  reverse  the  judgments 

From  the  Pula.ski  Circuit  Court. 

W*  Spanghr  and  J,  Q,  Nye,  for  appellants. 
D,  P.  Baldwiuy  Attorney  General,  and  W.  W.  Thornton,  for 
the  State. 

HowK,  J. — This  was  a  "prosecution,  by  affidavit  and  infor- 
mation, against  the  appellants,  Jerome  T.  Bruce  and  Nancy  J» 
Bruce,  and  six  other  named  defendants,  for  the  unlawful  erec- 
tion, continuance  and  maintenance  of  a  public  nuisance.  On 
arraignment  and  plea  of  not  guilty,  the  issues  joined  were 
tried  by  a  jury,  and  a  verdict  was  returned  finding  the  appel- 
lants guilty  as  eliargcd,  a^nd  assessing  their  punishment  at  a 
fine  in  the  sum  of  ?1.00;  and  finding  further  that  the  other 
defendants  were  not  guilty.  Over  the  appellants'  motion  for 
a  new  trial,  and  their  exception  saved,  the  court  rendered 
judgment  against  them  for  the  fine  assessed  and  costs,  and  for 
the  abatement  of  the  nuisance. 

In  this  court  the  appellants  have  assigned  the  following 
errors : 

1.  The  trial  court  erred  in  overruling  their  motion  for  a 
new  trial ;  and^ 
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2.  Error  of  the  trial  court  in  rendering  judgment  on  the 
verdict  for  the  abatement  of  the  nuisance. 

We  will  consider  and  pass  upon  these  alleged  errors  in 
their  order. 

1.  In  their  motion  for  a  new  trial,  tlie  appellants  have  as- 
signed as  causes  therefor  a  uiimber  of  alleged  errors  of  law 
occurring  at  the  trial  and  exoepted  to ;  and  these  errors  of 
law  they  have  attempted  to  save  and  present  for  the  consid- 
eration of  this  court,  by  divers  bills  of  exceptions  appearing 
in  the  record.  It  appears  from  the  record  that  the  cause  was 
tried  and  the  verdict  returned  at  the  January  term,  1882,  of 
the  court  below;  and  that  afterwards,  at  the  same  term,  the 
appellants  filed  their  written  motion  for  a  new  trial.  No  ac- 
tion was  then  had  or  ruling  made  by  the  court  on  appellants' 
motion  ;  and  no  time  was  asked  for  or  given  beyond  the  term 
in  which  to  prepare  and  file  any  bill  of  exceptions.  At  the 
next  March  term,  1882,  of  the  court,  the  appellants'  motion 
for  a  new  trial  was  overruled,  and  to  this  ruling  they,  and  each 
of  them,  then  excepted,  and  were  given  sixty  days  in  which 
to  file  their  bills  of  exceptions ;  and  the  cause  was  then  con- 
tinued until  the  next  term  of  the  court  "for  judgment  and 
further  proceedings."  At  its  June  term,  1882,  the  court  ren- 
dered judgment  against  the  appellants  for  the  fine  and  costs, 
and  fur  the  abatement  of  the  nuisance.  On  May  15th,  1882, 
in  vacation,  the  appellants  filed  theirbillsof  exceptions,  within 
the  time  allowed  by  the  court  at  its  March  term,  1882. 

Upon  this  state  of  the  record  the  counsel  for  the  State  claim 
that  the  errors  of  law  occurring  at  the  trial,  and  relied  upon 
by  appellants  for  the  reversal  of  the  judgment,  were  not  prop- 
erly saved  in  the  record  at  the  proper  time,  either  by  bills  of 
exceptions  or  by  orders  of  the  court.  Indeed,  the  counsel  of 
the  State  insist  that  none  of  the  questions,  intended  and  at- 
tempted to  be  saved  in  and  by  the  bills  of  exceptions  appear- 
ing in  the  record,  in  relation  to  the  competency  of  a  juror,  or  to 
the  admission  or  exclusion  of  evidence,  or  to  the  instructions 
given  or  refused,  were  so  saved  and  presented  thereby  as  that 
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they  can  be  considered  or  decided  by  this  court.  In  other 
words,  the  counsel  claim  that  inasmuch  as  no  time  was  asked 
for  or  given  by  the  court  at  the  term  of  the  trial  for  reducing 
the  appellants'  exceptions,  then  taken,  to  writing,  such  excep- 
tions are  not  properly  or  legally  shown  by  the  bills  of  excep- 
tions, filed  long  afterwards,  upon  leave  granted  at  a  term  sub- 
sequent to  the  trial  term.  If  the  counsel  for  the  State  are  right 
in  their  view  of  the  record,  the  only  question  therein  saved 
and  presented  for  decision  is  the  sufficiency  of  the  evidence 
to  sustain  the  verdict. 

In  section  1847,  R.  S.  1881,  in  force  at  the  time,  it  is  pro- 
vided as  follows :  "All  bills  of  exceptions,  in  a  criminal  pros- 
ecution, must  be  made  out  and  presented  to  the  judge  at  the 
time  of  the  trial,  or  within  such  time  thereafter  as  the  judge 
may  allow,  not  exceeding  sixty  days  from  the  time  judg- 
ment is  rendered  ;  and  they  must  be  signed  by  the  judge  and 
filed  by  the  clerk.  The  exceptions  must  be  taken  at  the  time 
of  the  trial." 

The  only  material  difference  between  this  section  of  the 
statute  and  section  120  of  the  criminal  code  of  1852,  which 
latter  section  was  in  force  until  September  19th,  1881,  is  this, 
that,  under  the  old  code,  bills  of  exceptions  in  a  criminal  cause 
were  required  to  "be  made  out  and  presented  to  the  judge  at 
the  time  of  the  trial,  or  within  such  time  thereafter  duHng 
the  term,  as  the  court  may  allow  " ;  while,  by  the  law  now  in 
force,  bills  of  exceptions  in  such  a  case  must  be  made  ouf  and 
presented  at  the  time  of  the  trial,  or  within  such  time  there- 
after as  the  judge  may  allow,  "  not  exceeding  sixty  days  from 
the  time  the  judgment  is  rendered."  There  is  this  further 
difference,  that,  under  the  old  law,  the  exception  must  be  taken 
"at  the  time  of  the  decision'^'  while,  by  the  law  now  in  force, 
"the  exception  must  be  taken  at  tlie  time  of  the  trial,''  2  R. 
S.  1876,  p.  405. 

The  precise  point  made  by  the  counsel  for  the  State,  in  the 
case  at  bar,  in  relation  to  tlie  bills  of  exceptions  appearing  in 
the  record,  was  considered  by  this  court  in  the  case  of  Jenks 


^'OVEMBER  TERM,  1882.  453 


Bruce  et  cU.  v.  The  State. 


V.  State,  39  Ind.  1.  In  the  case  cited  it  appeared  that  at  the 
December  term,  1870,  of  the  court  below,  Jeuks  moved  the 
court  upon  affidavits  for  a  postponement  of  the  trial  on  ac- 
count of  the  absence  of  a  material  witness,  which  motion  was 
overruled,  and  Jenks  excepted.  The  trial  then  proceeded,  re- 
sulting in  a  verdict  of  guilty;  and  Jenks  then  filed  a  motion 
for  a  new  trial.  This  motion  was  taken  under  advisement, 
and  was  not  decided  by  the  court  until  its  September  term, 
1871,  at  which  term  the  motion  was  overruled  and  judgment 
rendered  on  the  verdict.  During  such  September  term  bills 
of  exceptions  containing  the  affidavits  and  motion  for  the 
postponement  of  the  trial,  at  the  preceding  December  term, 
and  the  evidence  given  on  the  trial,  were  signed  by  the  judge 
and  filed  by  the  clerk  as  parts  of  the  record  of  the  cause.  On 
appeal  t6  this  court  it  was  earnestly  insisted  by  counsel  for  the 
State  that  the  bill  of  exceptions,  containing  the  affidavits  and 
motion  for  the  postponement  of  the  trial,  and  the  ruling  of 
the  court  thereon,  did  not  constitute  a  proper  part  of  the  rec- 
ord, and  that,  therefore,  no  question  was  presented,  in  relation 
to  the  court's  refusal  to  postpone  the  trial,  for  the  decision  of 
this  court.  This  point  was  very  carefully  considered  by  the 
court  in  the  case  cited,  and  a  construction  was  given  to  the 
provisions  of  section  120  of  the  criminal  code  of  1852,  in  re- 
lation to  the  time  of  signing  and  filing  bills  of  exceptions  in 
a  criminal  prosecution.     The  court  there  said: 

"  We  have,  upon  very  mature  and  thoughtful  consideration, 
come  to  the  conclusion  that  the  bill  of  exceptions  is  in  the 
record.  Until  the  motion  for  the  new  trial  was  disposed  of, 
the  cause  was  pending  in  court,  and  the  parties  were  pre- 
sumed to  be  in  court,  and  in  this  case  they  were,  in  point  of 
fact,  present  in  court.  The  proceedings  were  in  fieri  until 
judgment  was  rendered.  We  are  of  the  opinion  that  the  word 
trial,  as  used  in  the  above  section,  was  not  used  in  its  limited 
and  restricted  sense,  but  in  a  general  sense,  and  includes  all 
the  steps  taken  in  tlie  cause  from  the  submission  of  the  cause 
to  the  jury  to  the  rendition  of  the  judgment.     If  we  were  to 
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hold  otherwise,  then  we  would  be  compelled  to  hold  that  the 
l)ill  of  exceptions  embodying  the  evidence  did  not  constitute 
:i  part  of  the  record ;  for  if  the  word  trial  only  applies  to  the 
investigation  of  the  facts,  then  the  bill  of  exceptions  must  have 
been  signed  by  the  judge,  and  filed  by  the  clerk,  at  the  Septem- 
ber term,  1870,  when  the  evidence  was  heard  and  the  verdict 
was  rendered.  *  *  *  We  think  the  section  under  examina- 
tion should  receive  a  liberal  and  beneficial  construction,  and 
not  a  strict,  technical,  and  restricted  one." 

It  will  be  observed  that  the  construction  thus  placed  upon 
the  provisions  of  section  120  of  the  criminal  code  of  1852  is 
applicable  as  well  at  least  to  the  language  used  in  the  above 
<liioted  section  1847,  R.  S.  1881,  now  in  force.  If,  therefore, 
the  rule  declared  by  this  court,  in  the  case  last  cited,  is  ad- 
hered to  in  the  case  at  bar,  it  will  settle  the  question  under 
consideration  adversely  to  the  position  contended  for  by  the 
counsel  for  the  State;  and  it  must  be  held,  accordingly,  that 
all  the  bills  of  exceptions  in  this  case  are  properly  in  the 
record,  and  that  tlu^  alleged  errors  of  law,  occurring  at  the 
trial,  were  duly  saved  in  the  record  by  such  bills,  and  must 
be  considered  and  determined.  In  support  of  their  position 
the  attorneys  for  the  State  have  eitod  a  number  of  the  deci- 
sions of  this  court,  in  civil  eases,  in  which  it  has  been  held, 
and  correctly  so,  we  tliink,  that  errors  of  law  occurring  at  the 
trial  of  a  civil  cause  can  not  be  made  a  part  of  the  record  by 
a  bill  of  exeej)tions  fih'd  after  the  trial  term,  unless  it  is  shown 
affirmatively  by  the  record  that  time  was  given  beyond  the 
t<'rm  for  the  filing  of  such  bill  of  exceptions.  Lee  v.  HiUsy 
<)()  Ind.  474 ;  f>ohn  v.  Marion,  etc.,  G.  R.  Co,,  7^  Ind.  77 ; 
Backus  V.  Gallvniine,  76  Ind.  367 ;  Supreme  Lodge,  etc.,  v. 
Johnson,!^  Ind.  110. 

But  it  must  be  borne  in  mind,  that,  in  relation  to  excep- 
tions and  bills  of  exceptions,  the  provisions  of  the  criminal 
code  are  and  always  have  been  widely  different  from  the  re- 
quirements of  the  civil  code.  Sections  343  to  346  of  civil 
code  of  1852;  sections  626  to  629,  R.  S.  1881.     This  differ- 
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•^Dce  IS  amply  sufficient,  we  think,  to  account  for  the  apparent 
difference  between  the  rule  applicable  to  such  subject  in  civil 
•causes,  as  declared  in  the  cases  last  cited,  and  the  rule  govern- 
in  j^  the  same  subject  in  criminal  prosecutions,  as  enunciated 
in  Jenlcs  v.  State,  supra.  We  are  of  the  opinion  that,  under 
41  fair  and  reasonable  construction  of  section  1847,  R.  S.  1881, 
errors  of  law  occurring  at  the  trial,  in  a  criminal  prosecution, 
must  be  excepted  to  at  the  time  the  decision  is  made,  upon 
the  trial  of  the  cause  by  the  court  or  jury,  and  that  the  excep- 
tions thus  taken  will  constitute  a  part  of  the  record  if  they 
are  shown  by  a  bill  or  bills  of  exceptions,  signed  by  the  judge 
and  filed  by  the  clerk  at  or  before  the  time  the  judgment  is 
rendered,  or  within  such  time  thereafter  as  the  court  may  al- 
low, not  exceeding  sixty  days.  It  follows,  therefore,  that  as  the 
bills  of  exceptions  in  this  case  were  signed  and  filed  within  the 
time  allowed  by  the  court,  not  exceeding  sixty  days,  and  before 
the  rendition  of  judgment,  they  are  properly  in  the  record; 
and  that,  as  these  bills  show  that  the  appellant's  exceptions  to 
the  rulings  of  the  court  were  duly  taken  at  the  proper  time, 
the  errors  of  law  complained  of  are  properly  saved  thereby 
and  presented  for  the  consideration  and  decision  of  this  court. 
The  affidavit  and  information  charged  in  substance' that  the 
appellants  and  six  other  persons,  on  and  before  the  1st  day 
•of  March,  1881,  and  ever  since,  unlawfully,  wrongfully  and 
injuriously  erected,  continued  and  maintained  a  certain  public 
nuisance,  to  wit,  a  certain  mill-dam,  on,  over  and  across  acer- 
tain  stream  of  water,  commonly  called  "Quigley's  Branch," 
describing  the  location  of  such  dam,  causing  the  water  to  flow 
back,  and  stating  at  length  how  and  in  what  manner  the 
dam  became  and  was  injurious  to  the  public  health.  The 
sufficiency  of  the  affidavit  and  information  is  not  called  in 
<juestion  in  any  manner,  in  this  court,  and  the  averments 
thereof  need  not  be  more  fully  stated.  The  offence  charged 
is  defined,  and  its  punishment  is  prescribed,  in  section  2067, 
E.  S.  1881,  as  follows:  "Whoever  builds,  erects,  continues 
or  keeps  up  any  dam  or  other  obstruction  to  any  stream  of 
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water,  and  thereby  produces  stagnant  >vater  which  is  mani- 
festly injurious  to  the  public  health  and  safety,  shall  be  fined 
not  more  than  five  hundred  dollars  nor  less  than  ten  dollars."" 
The  substantial  facts,  shown  by  the  evidence,  were  briefly 
as  follows:  The  mill-dam  complained  of  as  a  nuisance  was 
erected  about  twenty-five  years  or  more  before  this  prosecu- 
tion was  commenced,  by  one  Stephen  Bruce,  and  remained 
his  property  until  his  death,  in  January,  1881.  At  his  death 
the  said  Stephen  Bruce  left  surviving  him  Nancy  Bruce,  his 
widow,  and  Jerome  J.  Bruce,  Melissa  Bruce,  Mary  Bruce,. 
Julia  Bruce  and  Harriet  Bruce,  his  children,  as  his  heirs  at 
law.  On  the  1st  day  of  March,  1881,  Jerome  J.  Bruce  want 
appointed  and  qualified  asadministratorof  the  estate  of  Stephen 
Bruce,  deceased.  The  widow  and  children  of  the  decedent  were 
all  made  defendants  to  this  prosecution.  Since  March,  1881^ 
Jolin  Peifer  has  rented  the  property  in  question,  but  from 
whom  he  rented  the  evidence  failed  to  show.  There  was  iu> 
evidence  introduced,  so  far  as  the  record  shows,  which  tended 
to  prove  that  the  defendants,  or  either  of  them,  erected,  con- 
tinued or  maintained  the  dam  complained  of  They  were  the 
widow  and  children  of  Stephen  Bruce,  who  built  the  dam  and 
maintained  it  for  a  quarter  of  a  century ;  and  the  evidence 
showed  that,  during  that  time,  "  there  never  was  a  suit  brought 
of  any  kind  against  Stephen  Bruce,  in  relation  to  the  dam  or 
pond."  Upon  the  death  of  Stephen,  the  defendants,  as  his 
widow  and  children,  seem  to  have  inherited  the  dam  in  ques- 
tion, and,  so  far  as  the  evidence  shows,  they  had  no  connec- 
tion with  the  dam  in  any  other  manner.  Jerome  J.  Bruce 
testified  as  follows :  "  I  always  thought  that  I  had  a  right  to 
keep  the  dam  up  and  in  repair.  All  I  ever  did,  in  relation  to 
the  dam,  was  done  in  the  capacity  of  administrator  of  the  estate 
of  said  Stephen  Bruce.  I  did  not  think  that  I  was  doing 
what  I  had  no  right  to  do."  But  neither  he  nor  any  other 
witness  testified  to  anv  act  done  bv  him,  or  bv  any  of  the  de- 
findants,  in  relation  to  or  in  connection  with  the  dam  com- 
plained of  as  a  nuisance. 
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We  are  of  opinion,  therefore,  that  the  verdict  of  the  jury 
was  not  sustained  by  suiBeieut  legal  evidence,  and  that,  for 
this  cause,  a  new  trial  ought  to  have  been  granted. 

Several  other  alleged  errors  are  discussed  by  appellants' 
counsel,  but  as  none  of  them  will  probably  occur  on  another 
trial  of  this  cause,  we  need  not  extend  this  opinion  in  their 
examination  and  decision. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  sustain  the  motion  for  a  new  trial. 


No.  9212. 

'  87    457 

Russell  y.  Smith.  l!5  ^^^ 

Arbitration. — Presumption, — Award. — The  adjustment  of  dispates  by  ar- 
bitration is  favored  by  the  law,  and,  therefore,  every  reasonable  pre- 
sumption will  be  indulged  in  support  of  an  award. 

Same. — An  error  of  judgment  by  the  arbitrator  will  not  vitiate  his  award. 

Same. — Pleading. — Misconduct  of  Arbitrator, — Evidence, — Partnership. — Agent. 
— Partners,  on  dissolution,  placed  the  assets  in  the  hands  of  one  mutually 
chosen,  and  by  written  agreement  authorized  him  to  collect  all  moneys 
due  the  firm  and  apply  the  assets  in  payment  of  its  debts.  They  also 
agreed  that  he  should  decide  all  disputes  between  them  as  partners,  and 
that  he  should  state  an  account  between  them,  as  such,  with  how  much 
either  ought  to  pay  the  other;  and  that  his  decision  should  be  conclu- 
sive, and  the  amount  awarded  should  be  paid.  Power  was  given  him  to 
examine  the  partners  and  other  witnesses  under  oath  as  to  any  matter 
in  dispute.  He  made  an  award  in  the  mode  provided,  by  stating  an  ac- 
count in  writing,  showing  a  sum  due  from  one  partner  to  the  other.  In 
asuit  on  this  award  it  was  pleaded  that  he  had  refused  to  collect  claims 
due  the  firm,  which  were  solvent  but  had  since  become  worthless,  suffi- 
cient to  have  satisfied  any  sum  due  from  the  defendant ;  and  that  he  had 
refused  to  hear  evidence  whirh  the  defendant  requested  him  to  hear,  and 
which  he  could  produce,  that  would  have  proved  that  the  defendant 
owed  nothing. 

HelJj  that  no  neglect  of  his  duty  in  his  capacity  as  agent  of  both  parties 
in  collecting  debts  could  affect  the  validity  of  his  award  as  arbitrator. 

ITddj  also,  that  as  the  answer  failed  to  show  a  refusal  to  hear  any  evidence 
offered,  or  that  the  arbitrator  was  informed  of  the  nature  of  it,  and  only 
its  legal  efTect,  instead  of  the  evidence  it^self,  was  shown  by  the  answer^ 
it  was  bad  on  demurrer. 
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Same. — Notice. — Demand. — In  puch  case,  neither  notice  of  the  award  nor 
demand  of  payment  need  be  averred  or  proved. 

Same. — Nisconduct—}^ ATti&iiiy  or  favoritism  of  an  arbitrator  is  miscon- 
duct for  which  his  award  may  be  set  aside  j  but  it  must  be  shown  in  what 

.     it  consisted,  and  that  tlie  complaining  puity  was  injured  by  it. 

8a ME. — Fnieresl. — Where,  by  an  award,  a  liquidated  amount  is  due  and 
payable  from  the  si.i^ning  of  the  award  by  the  arbitrator,  without  notice 
or  demand,  in  an  action  on  tiie  award,  interest  from  its  date  may  be 
recovered. 

From  the  Floyd  Circuit  Court 

J.  H.  Stotsenburg,  D.  W.  LaFoIMe  and  W.  W.  Tvley,  for 
appellant. 

^4.  Dowling,  for  appellee. 

Black,  C. — The  appellee  sued  the  appellant,  the  complaint 
being  in  two  paragraphs.  The  first  paragraph  alleged,  in  sub- 
stance, that  the  appellee  and  the  appellant  had  been  partners 
in  the  business  of  booksellers  and  stationers  in  the  city  of 
New  Albany ;  that  said  copartnership  was  dissolved  by  mu- 
tual consent  on  the  1st  of  January,  1877 ;  that  at  the  time  of 
said  dissolution,  and  thereafter,  disputes  arose  between  said 
parties  as  to  the  rights  and  duties  and  respective  obligations 
lu'said  members  of  said  late  firm  ;  that,  for  the  purpose  of  set- 
tling the  business  of  said  eo-partncrsliip  amicably  and  without 
resort  to  the  expense,  delay  and  uncertainty  of  legal  proceed- 
ings, said  parties,  on  the  28th  of  December,  1878,  entered  into 
an  agreement  in  writing,  the  stipulations  of  which  were  re- 
cited in  this  paragraph.  The  agreement  was  also  made  an 
exhibit,  and  was  as  follows: 

"This agreement  made  this  28th  day  of  December,  A.  D. 
1878,  between  George  W.  Smith  and  Llewellyn  Russell,  late 
members  of  the  firm  of  Smith  &  Russell,  booksellers  and 
stationers,  witnesseth  that  the  said  firm  of  Smith  &  Russell  has 
been  dissolved  by  mutual  consent,  and  disputes  have  already 
arisen  and  may  hereafter  arise  between  said  parties  as  to  their 
rights  and  duties  and  respective  obligations;  in  order  to  pre- 
vent such  disputes  and  to  settle  the  business  of  said  partner- 
ship amicably  and  \\*ithout  resort  to  the  expense,  delay  and 
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uncertainty  of  legal  proceedings,  the  said  parties  hereto  do 
mutually  agree  and  covenant  with  one  another  as  follows : 

"Fii'sL  That  all  the  books,  papers,  notes  and  accounts  and 
assets,  with  property  of  every  kind,  character  and  description, 
belonging  to  the  late  firm  of  Smith  &  Russell,  be  and  they  are 
hereby  turned  over  to  and  put  in  the  possession  of  Salem  P. 
Town,  Esq.,  mutually  chosen  by  the  parties  as  sole  referee 
:and  arbiter  of  all  matters  now  in  dispute,  pr  that  may  hereafter 
be  in  dispute,  with  reference  to  said  partnership,  or  its  affairs, 
5is  between  the  parties  hereto ;  and  each  party  shall  at  once 
put  said  Town  in  possession  of  all  the  choses  in  action  and 
property  of  every  kind  of  said  late  firm  above  named,  which 
he  may  have  or  which  may  be  under  his  control. 

'^ Secondly.  The  said  Town  sliall  have  power,  at  any  time, 
to  examine  on  oath  the  parties  hereto,  and  any  other  persons 
he  may  deem  necessary  to  examine,  in  the  presence  of,  or  after 
one  day^s  notice  to,  either  party  of  the  time  and  place  he  may 
fix  for  such  examination,  upon  any  question  connected  with 
the  said  partnership ;  and  his  decision  upon  any  disputed  point 
shall  be  final,  conclusive  and  binding  between  the  parties 
hereto. 

^^Thirdhj.  The  said  Town  shall  collect  all  moneys  due  said 
firm  in  the  name  of  said  firm.  He  shall  pay  all  debts  due  to 
any  person  or  persons  other  than  the  parties  hereto,  from  said 
firm,  with  the  assets  of  said  firm  collected  or  to  be  collected, 
iis  far  as  they  will  pay  them,  taking  proper  vouchers  therefor. 
He  shall  also  ascertain  and  state  in  writing  the  account  be- 
tween the  parties  hereto  as  partners,  and  how  much,  if  any- 
thing, is  due  to  the  said  firm  from  either  partner,  and  how 
much  is  due  either  partner  from  the  other  on  account  of  said 
partnership,  and  how  much  either  party  hereto  ought  to  pay 
the  other,  if  any,  on  account  of  said  partnership  and  the  settle- 
ment of  its  affairs ;  and  his  decision  on  each  and  all  of  the  mat^ 
ters  herein  stated  shall  be  final  and  conclusive  upon  the  parties 
hereto,  in  the  same  manner  as  if  they  had  mutually  agreed 
thereto. 
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^^ Fourthly,  Just  as  soon  as  said  Town  has  settled  the  aifairs 
of  said  partnership  and  stated  the  duty  and  liability  of  each 
partner,  the  parties  hereto  agree  and  covenant  with  each  other 
at  once  to  comply  with  and  perform  any  duty  enjoined  upon 
them  relative  thereto  by  said  Town,  and  to  pay  any  sum  fixed 
bv  him  as  due  from  them  or  either  of  them,  to  said  firm  or  to 
any  member  thereof  by  reason  of  said  partnership  and  its 
affairs;  and  in  case  of  failure  or  refusal  to  do  so,  they  also 
covenant  and  aj2;ree  with  the  other  that  the  amount  of  liabil- 
ity so  fixed  shall  be  held  and  treated  as  liquidated  damages. 

^^ Fifth,  For  his  services  as  such  referee  and  arbiter,  the 
parties  hereto  agree  to  pay  said  Towaa  reasonable  compensa- 
tion, share  and  share  alike.  G.  W.  Smith. 

"L.  RUSSKLL." 

The  first  paragraph  of  the  complaint  further  alleged,  that 
said  Town,  as  such  referee  and  arbiter,  fully  performed  and 
discharged  his  duties  under  the  said  agreement,  and  ascer- 
tained and  stated  in  writing  the  account  between  said  parties, 
and  found,  decided  and  aw^arded,  under  the  submission  afore- 
said, that  nothing  was  due  to  said  firm  or  to  the  appellant 
from  the  appellee,  but  that  the  appellant  was  indebted  to  the 
appellee  on  account  of  said  partnership,  and  ought  to  pay  to  the 
appellee,  $755.50;  a  copy  of  which  award  is  made  an  exhibit. 
It  is  alleged  that  the  appellant  is  justly  indebted  to  the  appelke 
in  said  sum,  upon  and  by  virtue  of  said  award  so  made,  etc., 
yet  the  appellant,  though  often  requested,  fails  and  refuses,  etc. 
The  award  exhibited,  signed  l)y  said  Town  a,s  referee,  is  en- 
titled, "  In  the  matter  of  the  settlement  of  the  partnership 
affairs  of,"  etc.,  and  purports  to  be  an  amended  finding  of  said 
Town  as  referee,  who  states  that  he  finds,  upon  a  thorough  in- 
vestigation of  said  partnership  affairs,  as  between  the  parties, 
certain  itemized  indebtedness  of  the  appellant,  which,  after 
subtracting  certain  snm<,  to  the  deduction  of  which  appel- 
lant is  said  to  be  entitled,  amounts  to  $744.10,  which  sum  is 
found  to  be  due  from  the  appellant  to  the  appellee.  It  is 
stated  in  the  award  that,  **' As  to  the  undivided  assets  remain- 
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iiig,  the  same  are  to  be  divided  equally  between  the  parties,  the 
nominal  value  of  which  is  ?2,642.44,  share  and  share  alike/' 

The  second  paragraph  alleged  the  partnership  and  its  dis- 
solution, the  existence  of  disputes  between  the  parties  con- 
cerning their  rights  and  duties  as  members  of  the  firm,  the 
making  of  the  written  agreement  of  December  28th,  1878 
(which  is  also  made  part  of  this  paragraph),  to  submit  all  mat- 
ters in  difference  between  them  concerning  said  partnership 
and  the  settlement  of  its  affairs  to  the  decision,  order  and  de- 
termination of  said  Town;  that  it  was  stipulated  in  said 
agreement  that  the  parties  would  comply  with  and  perform 
any  duty  enjoined  upon  them  relative  to  said  settlement,  and 
that  each  of  them  would  pay  any  sum  fixed  by  said  Town  as 
due  from  them,  or  either  of  them,  to  said  late  firm,  or  either 
member  thereof,  by  reason  of  said  partnership  and  its  affairs, 
and  that  in  case  of  failure  or  refusal  to  comply  with  any  duty 
so  enjoined  by  said  Town,  as  such  arbiter  and  referee,  or  to 
pay  any  sum  of  money  found  by  said  Town  to  be  due  and 
payable,  the  amount  of  such  liability  so  fixed  by  said  Town, 
if  in  writing  signed  by  him,  should  be  held  and  treated  as 
liquidated  damages ;  that  said  Town  found  that  there  was  due 
to  the  appellee  from  the  appellant,  on  account  of  said  copart- 
nership and  its  affairs,  the  sum  of  $755.50,  and  upon  and  by 
virtue  of  said  submission  and  reference  the  said  Town  found, 
awarded  and  fixed  in  a  certain  writing  by  him  signed  the  in- 
debtedness and  liability  of  the  appellant  to  the  appellee  at 
and  in  said  sum.  The  copy  of  the  award  made  an  exhibit  to 
the  first  paragraph  is  made  part  of  the  second  paragraph  also ; 
and  it  is  further  alleged  that  said  sum  is  due  and  unpaid,  and 
that  the  appellant,  though  often  requested,  has  failed,  etc. 

The  appellant  demurred  to  each  of  these  paragraphs,  and 
the  demurrers  were  overruled.  He  answered  in  four  para- 
graphs, the  first  being  a  general  denial. 

The  second  paragraph,  which  is  pleaded  for  an  "answer  to 
the  complaint  and  by  way  of  cross  complaint,^'  alleges,  in 
substance,  that  it  was  the  duty  of  Town,  the  referee,  under 
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and  by  virtue  of  the  agreement  set  out  in  the  complaint,  be- 
fore stating  the  liabilities  of  either  the  appellee  or  the  appel- 
lant by  reason  of  tiie  jmrtnership,  to  collect  all  the  moneys 
due  to  the  firm  of  Smith  &  Russell,  and  to  pay  the  debts  due 
from  said  firm  to  any  person  or  persons  other  than  the  parties, 
with  the  assets  of  said  firm,  taking  vouchers  therefor;  that 
the  assets  of  said  firm,  at  the  time  Town  accepted  the  posi- 
tion  of  referee  under  said  agreement,  amounted  to  over  f 3,- 
000,  and  were  more  than  sufficient  to  pay  all  the  debts  of 
said  firm,  and  also  whatever  amount  might  be  due  from  either 
one  of  said  partners  to  the  otlier;  and  if  said  Town  had  used 
reasonable  and  ordinary  diligence  in  collecting  the  assets  of 
said  firm  he  could  have  collected  enough  money  from  tlu*^ 
debtors  of  said  firm  to  pay  all  the  debts  of  said  firm  and  also 
whatever  was  due  from  either  of  said  parties  to  the  other; 
that  said  Town,  the  referee,  by  a  mistake  in  judgment,  in  vio- 
lation of  his  duties  as  such  referee,  failed  and  peremptorily 
refused  to  collect  any  of  the  moneys  due  to  said  firm,  or 
to  pay  the  debts  of  said  firm  and  to  settle  therewith  the  ac- 
count between  said  parties,  or  to  take  any  steps  whatever  to 
collect  the  assets  and  pay  the  debts  of  said  firm,  although  the 
assets  of  said  firm  which  he  ought  to  have  collected,  if  he  had 
made  a  reasonable  eflbrt  to  do  so,  would  have  paid  all  the 
debts  of  said  firm  and  would  have  left  a  surplus  due  to  this 
defendant  more  than  sufficient  to  pay  the  amount  sued  for 
herein  ;  and  since  said  refusal  said  assets  have  become  uncol- 
lectible and  worthless;  that  power  was  given  to  Town, under 
said  agreement,  to  examine  the  parties  and  other  persons  upon 
any  question  connected  with  said  partnership,  and  that  before 
any  report  was  made  by  said  Town  or  his  examination  of  the 
state  of  the  accounts  between  the  parties  w^aj  finished,  and 
while  said  Town  had  ample  time  to  hear  testimony  and  in- 
form himself  of  the  real  and  true  state  of  the  accounts  be- 
tween the  parties  by  means  of  the  evidence  of  the  appellee 
and  appellant  and  other  competent  witnesses,  if  he  had  seen 
fit  to  do  so,  the  appellant  applied  to  said  Town  to  examine 
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the  parties  and  other  competent  witnesses,  under  oath  or  with- 
out oath,  as  he  might  see  fit,  with  reference  to  the  state  of  tlie 
accounts  between  the  parties  and  as  to  the  amount  of  cash  re- 
ceived or  taken  by  the  parties,  and  said  Town  peremptorily 
refused  to  examine  the  parties,  or  either  of  them,  under  oath, 
or  any  of  said  witnesses;  and  if  said  Town  had  examined  the 
parties  and  the  witnesses  named  to  him  by  the  appellant,  all 
of  whom  the  appellant  was  ready  and  able  to  bring  before 
said  Town  for  examination  at  any  time  fixed  by  him,  said 
Town  would  have  found  by  a  preponderance  of  evidence  that 
there  was  nothing  whatever  due  to  the  appellee  from  the  ap- 
pellant as  set  out  in  the  complaint;  and  that  by  reason  of  said 
mistake  in  judgment  of  said  Town  the  appellant  was  prevented 
from  introducing  any  evidence  whatever  to  explain  and  show 
the  real  state  of  the  accounts  between  the  parties,  and  to  show 
that  nothing  was  due  to  the  appellee  from  him,  as  he  could 
and  would  have  shown  had  his  request  as  aforesaid  been 
granted;  that,  upon  a  true. statement  of  the*  accounts  between 
the  parties,  nothing  whatever  was  due  to  the  plaintiff  from  the 
defendant.  Prayer  that  the  finding  and  report  set  out  in  the 
complaint  be  set  aside  and  vacated,  and  for  other  proper  relief. 

The  third  paragraph  of  the  answer  alleged  that  before  the 
commencement  of  the  action  the  "  defendant  paid  to,  and  said 
plaintiff  collected  out  of  the  assets  of,  said  firm  a  sum  more 
than  suflScient  to  pay  the  amount  alleged  to  have  been  found 
by  said  Town  as  due  from  this  defendant  to  the  plaintiff." 

The  fourth  paragraph,  also  pleaded  for  an  "  answer  and  by 
way  of  cross  complaint,"  alleged  in  substance  that  said  Town, 
the  referee,  although  requested  so  to  do  by  the  appellant,  re- 
fused, in  violation  of  his  duties,  and  out  of  partiality  to  the 
appellee,  to  hear  any  explanations  and  statements,  either  oral 
or  written,  of  the  appellant,  or  of  any  witnesses  upon  his  part 
offered,  with  reference  to  the  matters  submitted  to  him  under 
said  agreement,  although  said  request  was  made  long  before 
the  commencement  of  this  suit,  and  in  ample  time  to  have  all 
the  parties  present  and  to  give  more  than  ten  days'  notice  to 
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the  appellee,  and  before  any  finding  or  conclusion  had  been 
made  or  arrived  at  by  said  referee,  and  while  there  was  abun- 
dant opportunity  to  hear  and  consider  such  evidence  without 
inconvenience  to  the  referee  or  the  parties;  that  if  such  n- 
<juest  had  been  granted,  appellant  would  have  shown  to  said 
referee,  by  positive  and  convincing  and  uncontradicted  proof, 
that  there  was  no  shortage  of  cash  due  to  said  firm  from  the 
appellant  of  $792.10,  as  charged  in  said  referee's  finding  and 
in  the  complaint,  or  any  sum  whatever,  and  that  the  appear- 
ance thereof  upon  the  book  was  a  mere  appearance  only,  not 
existing  in  fact,  and  that  the  same  had  been  fully  settled  and 
accounted  for  long  before  said  Town  was  appointed  such  ref- 
eree, by  the  full  consent,  agreement  and  settlement  of  the 
appellee  and  appellant,  and  that  the  appellant  was  not  the 
cashier  of  said  firm  of  Smith  &  Russell  at  any  time,  but  that 
the  appellee,  and  appellee's  son  as  well,  handled  the  cash  of 
the  firm  and  had  access  at  all  times  as  cashiers,  as  fully  and 
absolutely  as  the  appellant,  and  that  any  cash  short,  if  any 
was  short,  was  the  fault  of  the  appellee  and  his  son,  who  acted 
entirely  for  the  appellee,  and  for  which  they  should  be  made 
to  account  to  said  firm  ;  that  said  referee,  in  making  his  find- 
ing sued  on  herein,  did  not  look  to  any  other  source  of  infor- 
mation or  accept  or  hear  any  other  evidence  than  the  books 
of  said  firm ;  and  although  they  were  imj)crfect  and  unreliable 
and  incorrect,  especially  as  to  the  showing  of  any  indebted- 
ness from  the  appellant  to  the  appellee,  said  Town  re'fused  to 
hear  anv  evidence  as  to  their  incorrectness,  and  made  his 
finding  exclusively  upon  the  showing  of  the  said  books;  that 
if  the  appellant  had  been  pormittt'd  by  said  Town,  as  such 
referee,  to  prove  said  facts  as  above  set  out,  as  appellant  could 
have  done  and  offered  to  said  Town  to  do,  by  full,  competent 
and  irrefragable  testimony,  which  could  not  have  been  cdu- 
tradieted  or  impeached,  said  Town  would  have  been  bound 
to  find,  under  said  agreement,  for  and  in  favor  of  the  appel- 
lant; but  by  reason  of  said  Town's  misconduct  in  refusing 
to  hear  the  appellant  and  his  witnesses,  and  by  reason  of  his 
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favoritism  and  partiality  to  the  appellee,  as  above  set  out,  the 
appellant  was  deprived  of  his  defence  to  the  appellee's  in- 
Valid  claim,  and  of  his  right  to  show  that  he  owed  nothing 
to  said  firm.     Prayer  as  in  the  second  paragraph  of  the  answer. 

The  appellee  replied  to  the  third  paragraph  of  the  answer 
by  a  general  denial,  and  demurred  to  the  second  and  fourth 
paragraphs,  the  demurrer  to  each  of  which  was  sustained. 

The  cause  was  tried  by  the  court.  There  was  a  finding  for 
the  appellee  in  the  sum  of  $733;  and  a  further  finding  of  the 
tsum  of  $62  interest  from  the  date  of  the  referee's  report  to  the 
date  of  the  finding  of  the  court.  A  motion  for  a  new  trial, 
made  by  the  appellant,  having  been  overruled,  judgment  was 
rendered  upon  the  finding. 

To  so  much  of"  said  finding  and  judgment"  as  awarded  to 
the  appellee  said  interest  the  appellant  excepted,  and  saved 
the  exception  by  a  bill  of  exceptions. 

The  appellant  has  assigned  as  errors  the  overruling  of  the 
demurrers  to  the  several  paragraphs  of  the  complaint,  the  sus- 
taining of  the  demurrers  to  the  second  and  fourth  paragraphs 
of  the  answer,  the  overruliiig  of  the  motion  for  a  new  trial, 
and  the  overruling  of  appellant's  motion  to  modify  the  judg- 
ment by  striking  out  all  interest  therefrom. 

It  is  objected  to  each  paragraph  of  the  complaint,  that  it  is 
not  shown  that  Town  did  what  by  the  agreement  of  the  parties 
he  was  required  to  do  before  stating  the  amount  diie  from 
Russell  to  Smith,  but  that  it  was  shown  by  each  paragraph 
that  there  were  assets  in  Town's  hands  which  were  presum- 
ably good ;  and  it  is  claimed  that  the  appellant  could  not  be 
liable  to  the  appellee  in  any  amount  until  Town  collected  the 
sum  of  $2,642.44  in  his  hands  to  be  collected,  or  stated  in  his 
award  why  he  could  not  collect  the  same. 

The  settlement  of  controversies  by  arbitration  is  to  be  en- 
couraged by  the  courts,  and  awards  are  to  be  favored  by  in- 
dulging in  their  support  every  reasonable  presumption.  Pre- 
sumptions arA  not  to  be  sought  and  indulged  against  them. 
Vol.  87.— 30 


466  SUPREME  COURT  OF  INDIANA, 

Russell  r.  Smith. 

For  the  purpose  of  sustaining  them,  technical  objections  are 
to  be  disregarded,  and  every  intendment  is  to  be  made  by  the 
court.  Allen  v.  HilUr^  8  Ind.  310 ;  Adams  v.  llarrold,  29  Ind* 
198 ;  Buxton  v.  Howardy  38  Ind.  109 ;  Morgan  v.  Mather,  2 
Ves.  Jr.  15;  Under  hill  v.  VanCortlandty  H  Johns.  Ch.  339;; 
Karthaua  v.  Ferrer,  1  Pet.  222. 

The  arbitrator  is  bound  by  the  agreement  of  submission^ 
and  must  be  guided  by  it,  but  no  precise  form  of  award  is. 
required ;  it  is  sufScient  if  by  it  the  arbitrator  decides  sub- 
stantially the  question  in  dispute  submitted  to  him. 

It  is  alleged  in  the  first  paragmph  of  the  complaint  that 
Town,  as  referee  and  arbiter,  fully  performed  and  discharged 
his  duties  under  said  agreement,  and  ascertained  and  stated  ia 
writing  the  account  between  the  appellant  and  the  appellee,  etc 

The  second  paragraph  alleges  that,  upon  and  by  virtue  of 
the  said  submission  and  reference,  the  said  Town  found,, 
awarded,  etc. 

If,  under  the  submission,  it  was  necessary,  before  making^ 
the  award,  that  all  the  collectible  assets  of  the  late  firm  be- 
collected,  then  the  presumption  would  not  be,  as  claimed  by 
counsel  for  the  appellant,  that  the  assets  remaining,  of  which 
the  nominal  value  is  stated  in  the  award,  were 'collectible,  but, 
on  the  contrary,  the  presumption  would  be  indulged  in  favor 
of  the  award  that  every  effort  to  collect  the  assets  contem- 
plated  by  the  submission  had  been  made,  and  that  those  re- 
maining could  not  by  such  efforts  be  collected,  and  that  the 
arbitrator  had  so  decided. 

Each  paragraph  of  the  complaint  was  sufficient  on  demurrer^ 

The  agreement  not  only  made  Town  an  arbitrator,  but  also 
conferred  upon  him  power  as  agent  for  the  parties  to  collect 
all  moneys  due  to  the  firm  and  to  pay  the  firm  debts. 

The  second  paragraph  of  the  answer  attacked  his  conduct 
in  both  these  capacities.  It  charged  no  wrong  to  the  appellee, 
but  alleged  that  when  Town  accepted  his  position  under  said 
agreement  the  assets  of  the  firm  exceeded  $3,000 ;  that  Town, 
by  a  mistake  in  judgment,  in  violation  of  his  duties,  refused 
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to  collect  any  of  the  moneys  due  to  the  firm,  or  to  pay  it» 
debts  and  settle  therewith  the  account  between  the  parties  j 
that,  since  said  refusal,  said  assets  have  become  uncollectible 
and  worthless. 

If  Town  failed  to  do  his  duty  as  an  agent,  in  the  ordinary 
sense,  without  the  fault  of  either  party,  he  may  have  rendered 
himself  liable  to  them  for  any  consequent  inj  ury.  As  between 
themselves,  the  late  partners  would  by  such  fiiilure  of  their 
agent  be  alike  sufferers.  If  in  his  capacity  as  agent,  aside 
from  his  character  as  arbitrator.  Town  failed  to  take  necessary 
measures  to  collect  assets,  he  was  not  thereby  deprived  of  his 
unrevoked  authority  as  arbitrator  to  make  an  award  when 
such  a  state  of  circumstances  existed  as  the  submission  con- 
templated. 

The  fact  that  the  claims  of  the  firm  were  uncollectible  and 
worthless  relieved  him  as  arbitrator  from  waiting  till  those 
claims  were  collected  before  making  his  award.  But  in  his 
character  of  arbitrator  it  is  sought  to  charge  Town  with  mis- 
conduct in  the  refusal  to  hear  evidence.  It  was  alleged  that 
the  appellant  applied  to  Town  to  examine  the  parties  and  other 
competent  witnesses,  under  oath  or  without  oath,  as  he  might 
see  fit,  and  that  he  refused  to  examine  the  parties  or  either  of 
them,  under  oath,  or  any  of  said  witnesses. 

It  does  not  aj)])oar  what  evidence  the  arbitrator  already  had. 
It  is  not  alleged  that  the  parties,  or  either  of  them,  appeared 
and  oflered  to  submit  to  an  examination,  or  that  anv  witness 
was  produced  before  the  arbitrator,  or  that  any  evidence  was 
offered  and  rejected  in  proescnti^ov  that  the  arbitrator  rejected 
the  proposal  to  make  an  examination  at  a  future  or  other  time 
not  under  oath.  It  is  alleged  that  evidence  was  proposed  with 
reference  to  a  certain  matter,  but  it  is  not  stated  what  the  ev- 
idence was,  or  that  the  arbitrator  was  told  what  it  was.  It  is 
not  disputed  that  on  the  evidence  which  he  had,  and  upon 
which  he  made  his  award,  the  award  was  right.  To  set  aside 
the  decision  of  this  judge,  selected  by  the  parties,  because  of 
misconduct  in  rejecting  evidence,  it  should  appear  that  the  ar- 
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bitrator  was  informed,  not  merely  as  to  the  supposed  legal  ef- 
fect of  the  evidence  which  he  was  asked  to  take,  but  that  the 
evidence  was  stated  to  the  arbitrator,  and  the  court  should 
know  what  the  evidence  was  before  it  can  say  that  the  arbi- 
trator abused  his  discretion  in  rejecting  it.  To  overcome  the 
presumption  that  there  was  no  misconduct  on  the  part  of  the 
arbitrator,  his  misconduct  must  be  aflBrmativcly  shown.  His 
action  in  refusing  to  take  the  offered  or  suggested  evidence  is 
characterized  in  this  paragraph  as  a  mistake  in  judgment.  An 
award  will  not  be  set  aside  for  the  arbitrator's  mistake  in 
judgment  concerning  a  matter  over  which  he  has  been  made 
a  judge.  Medcalfe  v.  Ives^  1  Atk.  64;  Moore  v.  Barneit,  17 
Ind.  349 ;  Ffatter  v.  McDcnniit,  25  Ind.  326 ;  Goodwine  v. 
JMer,32Ind.  419. 

The  fourth  paragraph  of  answer  was  also  bad  on  demurrer. 

Partiality  or  favoritism  of  the  arbitrator  constitutes  mis- 
conduct, for  which  his  award  may  be  set  aside;  but  for  that 
purpose  it  must  be  shown  in  what  the  partiality  or  favoritism 
consisted,  and  it  must  appear  by  such  showing  that  the  com- 
plaining party  was  injured.  Here,  large  discretion  was  given 
to  the  arbitrator  as  to  the  time  and  methods  of  examination 
and  rules  of  decision.  It  was  not  necessary  under  the  sub- 
mission, that  the  arbitrator  should  examine  witnesses  at  all 
events,  but  he  was  given  a  discretion  in  this  regard,  subject 
to  revision,  indeed,  for  corruption  or  misconduct,  but  a  dis- 
cretion so  full  that  to  interfere  with  its  exercise  it  should  af- 
firmatively appear  that  there  was  an  abuse  of  the  discretion. 
It  was  not  required  that  he  should  be  governed  by  the  strict 
principles  of  law.  He  might  consider  the  usages  of  tradesmen 
applicable  to  the  circumstances.  The  parties  had  made  him 
their  judge  with  such  ample  powers.  What  explanations  and 
statements,  oral  or  written,  and  what  evidence,  if  any,  were 
offered  to  the  arbitrator  by  the  appellant,  the  pleading  does 
not  show. 

Here,  there  is  no  charge  of  failure  or  refusal  to  investigate 
the  matter  submitted,  or  to  investigate  but  one  side  of  the 
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controversy.  The  exphmatious  or  evidence  offered,  or  in  con- 
templation by  the  appellant,  might  have  been  such  that,  upon 
being  informed  in  regard  thereto,  the  arbitrator  may  have 
been  able  to  see  that  his  determination  of  the  controversy 
would  not  be  influenced  thereby.  The  pleading  does  not  show 
that  the  arbitrator  was  informed  what  the  evidence  was  which 
he  was  requested  to  hear,  so  that  he  might  himself  determine 
whether,  if  admitted,  it  would  tend  to  establish  what  was 
claimed  for  it,  or  would  affect  his  decision.  Latimer  v.  Ridge, 
1  Binn.  458. 

Where  it  is  objected,  not  that  the  arbitrator  refused  to  hear 
any  evidence,  that  is,  made  his  award  without  investigation, 
or  that  he  refused  to  hear  any  evidence  from  one  of  the  par- 
ties, but  the  objection  is  that  he  refused  to  hear  particular 
evidence,  how  can  the  presumption  which  should  be  indulged 
in  favor  of  the  action  of  the  arbitrator  be  overcome,  without 
showing  the  evidence  which  was  thus  excluded? 

We  think  that,  under  the  submission,  it  was  not  necessary 
for  the  arbitrator  to  hear  testimony  at  all  events,  merely  be- 
cause requ(\sted  to  do  so  by  a  party,  but  the  arbitrator,  and  also 
the  court  called  upon  to  s(»t  aside  his  award,  should  be  given 
an  opportunity  to  see  whether  there  was  an  abuse  of  power, 
whether  proposed  testimony  was  proper  for  consideration ;  and 
a  failure  in  this  regard  could  not  be  remedied  by  an  allegation 
that  it  was  full,  competent  and  irrefragable  testimony. 

Under  the  assignment  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  it  is  claimed  by  the  appellant  that 
the  evidence  was  insufficient  (which  was  one  of  the  causes  in 
the  motion),  because  there  was  no  evidence  that  the  appellant 
had  any  notice  of  the  award  before  the  commencement  of  the 
action. 

Appellant  also  says,  by  way  of  objection  to  the  sufficiency 
of  the  evidence,  that  there  was  no  proof  that  the  amount  sued 
for  or  any  part  thereof  was  due  or  had  been  demanded.  The 
appellant  was  bound  to  pay  upon  the  performance  of  an  act, 
not  by  the  appellee,  but  by  a  third  person. 
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There  was  no  provision  for  notice  of  the  award  in  the  agree- 
ment of  subinission.  The  making  of  the  award  did  not  lie 
more  properly  in  the  knowledge  of  one  party  than  the  other, 
and  neither  party  had  required  notice  from  the  arbitrator,  and 
each  was  as  much  bound  to  take  notice  as  the  other.  It  was 
not  necessary  to  aver  or  prove  notice.  Ilodsden  v.  Ilarridgty 
2  Saund.  61,  n.  4;  Juxon  v.  T hornfiill fCvo.  Car.  132;  Brooke 
V.  ilitchell,  6  M.  &  W.  473 ;  Parsons  v.  Aldrich,  6  N.  H.  264 ; 
Denman  v.  Bayless,  22  111.  300;  Caldwell  Arb.  206.  So, 
also,  of  demand ;  the  appellant,  by  the  fourth  clause  of  the 
agreement  of  submission,  bound  himself  to  pay  as  soon  as  the 
amount  of  liability  was  fixed  by  the  arbitrator,  by  stating  H 
in  writing  signed  by  the  arbitrator;  and  the  award  stated  the 
liability  to  pay  without  specifying  any  time  for  payment,  or 
requiring  that  it  be  upon  request  or  demand. 

Where  no  demand  is  required  by  the  submission,  and  by  the 
award  one  of  the  parties  is  required  to  pay  money  uncondi- 
tionally, a  demand  need  not  be  proved  in  an  action  on  the  award. 
Wdtei'S  V.  Bridge,  Cro.  Jac.  639 ;  Rodham  v.  Stroher,  3  Keb. 
830;  Parsons  v.  Aldrichj  supra;  Thompson  v.  3Titchett,  35 
Maine,  281 ;  Plummer  v.  Morrill,  48  Maine,  1 84 ;  Blood  v.  Shine, 
2  Fla.  127;  JScearcc  v.  Scearce,  7  Ind.  286. 

What  has  been  said  disposes  also  of  the  last  assignment  of 
<Tror. 

A  liquidated  amount  was  due  and  payable  from  the  appel- 
lant to  the  appellee  from  the  signing  of  the  award  by  the 
arbitrator,  without  notice  and  without  demand.  There  was 
no  error  in  giving  interest  upon  that  amount  upon  recovery 
by  the  appellee.  Hamilton  v.  Wort,  7  Blackf  348 ;  Kintner 
V.  State,  ex  reL,  3  Ind.  86. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered, on  the  foregoing  opinion,  that 
the  judgment  be  and  it  hereby  is  affirmed,  at appel Ian t^s  costs. 

Petition  for  a  rehearing  overruled. 
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Partnebship. — Payment  of  Debts, — Decedent^  Estates. — A  surviving  partner 
who  has  not  paid  all  of  the  partnership  debts,  but  has  paid  thereon  all 
the  partnership  assets  and  merely  assumed  and  secured  the  balance,  has 
no  right  of  action  against  the  estate  of  the  deceased  partner. 

Whether,  having  paid  all,  he  can  look  to  the  estate  of  the  deceased,  if  it 
be  insolvent,  qucci^. 

From  the  Hamilton  Circuit  Court. 

jD.  3Io88,  R.  R.  Stephenson  and  W,  S.  Christian,  for  appellant. 
T.  J.  Kane  and  T.  P.  Dam,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  in  his  complaint  alleged 
that  he  and  George  Sperry  were  partners  in  a  flouring- 
mill;  that  he,  as  surviving  partner,  under  the  order  of 
the  Delaware  Circuit  Court,  converted  the  assets  of  the  part- 
nership into  money;  that  the  debts  of  the  firm  exceeded  the 
amount  realized  from  the  assets  by  $1,394.46;  that  he  has 
paid  all  of  said  debts  except  §1,404.62,  and  has  only  $10.16 
left  of  the  proceeds  of  said  assets ;  that  of  said  $1,394.46  each 
partner  ought  to  pay  one-half;  that  he  has  assumed  to  pay  and 
has  secured  all  of  said  $1,404.62,  and  that  the  creditors  of  the 
firm  do  not  look  to  Sperry 's  estate  for  any  part  of  it,  so  that 
he,  as  far  as  Sperry's  estate  is  concerned,  has  paid  it  all,  and 
thatSperry's  estate  is  insolvent  and  insufficient  to  pay  Sperry's 
individual  debts.  The  complaint  demands  that  the  appellant, 
as  Sperry's  administrator,  be  required  to  pay  the  appellee 
^697.23,  one-half  of  the  joint  debt  thus  avssumed  by  him. 

The  defendant  answered  in  two  paragraphs : 

1.  That  said  debt  was  a  partnership  debt,  and  that  said 
Sperry 's  estate  was  insolvent. 

2,  The  general  denial. 

A  demurrer  to  the  first  paragraph  of  answer  was  sustained. 
The  issues  were  tried  by  the  court,  who  found  for  the  plain- 
tiff $715.     The  defendant  moved  for  a  new  trial,  because, 

1.  The  finding  was  contrary  to  the  evidence. 
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2.  It  was  not  sustained  by  sufficient  evidence. 

3.  The  court  erred  in  permitting  Silas  Helms  to  testify  that 
he  did  not  buy  the  partnership  property  subject  to  the  mort- 
gage thereon,  but  that  said  mortgage  was  to  be  paid  by  the 
surviving  partner  out  of  the  purchase-money. 

4.  The  damages  were  excessive. 

The  motion  for  a  new  trial  was  overruled,  judgment  wa» 
rendered  upon  the  finding,  and  the  defendant  appealed. 

The  errors  assigned  are :  1.  The  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  2.  Sustaining 
the  demurrer  to  the  first  paragraph  of  the  answer.  3.  Over- 
ruling the  motion  for  a  new  trial. 

In  Wei/er  v.  Thornbunjh,  15  Ind.  124,  this  court  adopted 
the  rule  laid  down  by  Chancellor  Kent,  as  follows :  "  If  the 
partnership  creditors  can  not  obtain  payment  out  of  the  part- 
nership estate,  they  can  not  in  equity  resort  to  the  separate 
and  private  estate,  until  private  and  separate  creditors  are  sat- 
isfied; nor  have  the  creditors  of  the  individual  partners  any 
claim  upon  the  partnership  property,  until  all  the  partnership 
creditors  are  satisfied.  The  basis  of  the  general  rule  is  that 
the  funds  are  to  be  liable  on  which  the  credit  was  given. 
In  contracts  with  a  partnership,  the  credit  is  supposed  to  be 
given  to  the  firm,  but  those  who  deal  with  an  individual 
member  rely  on  his  sufficiency."  In  Bond  v.  Nave,  62  Ind. 
505,  this  court  said :  The  case  of  Weijer  v.  Thornburghy  supra^, 
"has  been  frequently  approved  by  this  court,  and  we  think  it 
is  the  better  rule,  notwithstanding  in  several  of  the  States  the 
law  has  been  held  otherwise."  In  Hardy  v.  Miichdlj  67  Ind. 
485,  this  court  again  relied  on  Weyer  v.  Thornburghy  supra^ 
and  said :  "  It  is  well  settled,  as  a  general  rule,  that  partner- 
ship property  must  be  first  applied  to  the  payment  of  partner- 
ship debts,  and  individual  property  to  the  payment  of  indi- 
vidual debts;  and  this  rule  is  applicable  where  the  principles 
of  a  court  of  equity  are  invoked  in  reaching  and  making  dis- 
tribution of  assets."     See,  also,  Bake  v.  Smilcyy  84  Ind.  212. 

The  complaint  in  the  case  at  bar,  averring  that  both  the 
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partnership  and  the  estate  of  the  deceased  partner  are  insol- 
vent, is  an  effort,  substantially,  to  have  individual  property 
applied  in  payment  of  partnership  debts. 

The  appellee  relies  on  the  case  of  Olleman  v.  ReagarCa  AdmWy 
28  Ind.  109.  There,  it  was  held  that  where  a  surviving  part- 
ner, after  exhausting  the  partnership  assets,  is  compelled  to 
pay  the  residue  of  the  partnership  debts  with  his  own  money, 
he  is  entitled  to  recover  from  the  estate  of  the  deceased  part- 
ner a  moiety  of  the  amount  thus  paid. 

There,  as  in  the  present  case,  the  estate  of  the  deceased 
partner  was  insufficient  to  pay  his  individual  debts.  The  court 
said  that  one-half  of  the  amount  so  paid  by  the  surviving 
partner  "  was  so  much  money  advanced  and  paid  by  him  for 
the  use  of  the  estate  of  the  deceased  partner.  *  *  It  was  an  indi- 
vidual debt  due  to  the  appellant  from  the  estate  of  the  dece- 
dent, and  we  are  not  aware  of  any  principle  of  equity  that  denies 
him  the  right  to  a  distributive  share  of  the  property  of  the 
decedent  with  the  other  separate  creditors."  The  case  at  bar 
is  not  within  the  rule  established  by  the  decision  just  referred 
to.  The  complaint  does  not  allege  that  the  appellee  has  paid 
anything,  nor  that  he  has  assumed  any  liability,  nor  that 
Sperry's  estate  has  been  released  from  the  claim.  The  com- 
plaint says  "  He  has  assumed  the  payment  of  said  $1,404.62, 
and,  so  far  as  Sperry's  estate  is  concerned,  has  paid  the  same  ; 
that  he  has  assumed  to  the  holders  of  said  debt,  and  secured 
the  same,  the  whole  of  said  debt  upon  his  property,  and  they 
do  not  look  to  said  estate  for  the  same,  or  for  any  of  it." 

This  is  not  equivalent  to  a  statement  that  he  has  paid  and 
advanced  money  for  the  use  of  the  decedent's  estate,  and  does 
not  bring  the  case  within  the  ruling  in  Olleman  v.  Reagan^ s 
AdmWy  supra.  The  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  As  the  judgment  must  be  reversed 
for  this  reason,  we  need  not  consider  the  other  errors  assigned. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  the  costs  of  the  appellee. 
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No.  9062. 

Spann,  Receiver,  et  al.  v.  The  Eagle  Machine  Works. 

Pleading. — Sufficiency  of  Complaint, — Existing  Cause  of  Aetunu — Arrest  of 
Jvdgmeni, — Where  the  plaintifl's  complaint  does  not  show  an  existing 
cause  of  action  against  the  defendants,  or  either  of  them,  at  the  time  of 
the  commencement  of  the  suit,  a  motion  in  arrest  of  judgment  ought  to 
be  sustained. 

Lease. — Detcnnination  of  Benkd  Value. — Complaint. — By  the  terms  of  a  lease 
the  rental  value  of  the  premises  for  the  last  five  years  of  the  term  was  to 
be  determined  by  appraisers  selected  by  the  parties  on  a  certain  day 
of  the  year,  "  or  as  soon  thereafter  as  practicable.^*  Prior  to  that  time  the 
interest  of  II.,  one  of  the  lessors,  had  been  sold  on  foreclosure  of  a  mort^ 
gage,  in  which  suit  a  receiver  had  been  appointed  to  collect  the  rent,  H. 
in  the  meantime  having  become  the  president  of  the  company  of  the 
lessee  of  the  premises.  Suit  by  the'  lessee  to  have  the  rental  value  de- 
termined, the  complaint  averring  that  the  lessee  did  not  know  who  then 
held  the  sheriff's  certificate— the  year  for  rodcmj)tion  not  having  ex- 
piretl — nor  who  the  real  parties  in  interest  were,  and  averring  the  ina- 
bility of  the  parties  to  come  to  any  binding  agreement  with  reference  to 
the  rental  value.  It  also  sliowed  a  probaliiilty,  amounting  almost  to  a 
certainty,  that  within  less  than  a  month  after  the  rent  for  the  first  quar- 
ter of  the  last  term  would  become  due,  the  title  to  H.'s  interest  would 
become  absolute  in  some  one. 

Jleld,  that  the  com  pi  Hint  showed  tint  the  time  had  not  yet  arrived  for  the 
determination  of  tlie  rental  value  in  the  mode  provided  by  the  contract 
of  the  parties,  because  it  showed  that  such  mode  was  not  then  practica- 
ble, and  that  the  complaint  was  therefore  insufficient. 

From  the  Superior  Court  of  Marion  County. 

B.  Harrison,  G,  C.  Ilines,  W\  II.  II.  Miller,  S.  Cla^fpool  and 
ir.  A.  Keichaiiiy  for  appellants. 
A.  C.  Harris  and  W.  II.  Calkijis,  for  appellee. 

IIowK,  J. — In  this  case  the  question  for  decision  is  this : 
Did  the  complaint  of  the  appellee,  the  plaintiff  below,  state 
facts  sufficient  after  verdict  to  constitute  a  cause  of  action,  or 
to  entitle  it  to  the  relief  demanded  and  granted? 

The  complaint  set  out  a  written  lea.se  executed  on  the  2d 
day  of  October,  1865,  by  Lewis  W.  Hasselman  and  Almas  E. 
Vinton,  as  lessors,  and  the  appellee,  as  lessee,  of  certain  de- 
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scribed  premises  in  the  city  of  Indianapolis.  By  the  terms  of 
this  lease  the  premises  were  demised  and  leased  unto  the  appel- 
lee, from  the  day  of  the  date  of  the  execution  of  the  lease  "  up 
to  and  until  the  last  d^y  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-five."  As  the  con- 
troversy in  this  case  relates  exclusively  to  the  rental  value  of 
the  demised  premises,  and  the  manner,  und6r  the  lease,  in 
which  such  rental  value  is  to  be  ascertained  for  the  last  five 
years  of  the  term,  we  will  set  out,  in  the  language  of  the  lease, 
so  much  of  its  covenants  and  agreements  as  bears  upon  the 
matter  in  controversy,  as  follows : 

"And  the  said  party  of  the  second  part,  for  the  considera- 
tions aforesaid,  doth  hereby  covenant  and  agree  to  yield  and 
pay  to  the  said  parties  of  the  first  part,  their  executors,  ad- 
ministrators and  assigns,  for  the  term  intervening  between 
the  date  of  these  presents  and  the  last  day  of  March,  A.  D. 
1870,  the  annual  rent  of  seven  thousand  five  hundred  dollars, 
in  equal  quarterly  instalments;  and  as  to  the  residue  of  the 
term  hereby  granted,  to  wit,  from  the  last  day  of  March,  A. 
D.  1870,  to  and  until  the  last  day  of  March,  A.  D.  1875,  the 
rent  shall  be  fixed  and  determined  in  the  following  manner, 
to  wit:  On  the  last  day  of  March,  A.  D.  1870,  or  as  soon 
thereafter  as  either  party  shall  notify  the  other  of  his  readi- 
ness, there  shall  be  had  a  new  appraisement  of  the  rental  value 
of  said  premises  for  a  further  term  of  five  years,  or  from  the 
last  day  of  March,  A.  D.  1870,  until  the  last  day  of  March, 
A.  D.  1875,  which,  when  agreed  upon  or  determined,  shall 
be  payable  quarterly  as  before,  and  the  amount  of  such  annual 
rent  shall  be  endorsed  upon  the  lease  and  signed  by  the  par- 
ties; and  should  said  parties  be  unable  to  agree  between  them- 
selves upon  the  amount  of  such  annual  rent,  then  each  shall 
at  once  proceed  to  select  a  disinterested  freeholder  of  said 
city,  not  of  kin  to  the  parties,  to  appraise  the  rental  value  of 
fiaid  premises  for  said  term  of  five  years,  and  shall  notify  the 
other  party  of  such  selection,  and  said  two  appraisers  so 
selected  shall  proceed  to  appraise  the  rental  value  of  said 
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pfemises  for  said  terra,  and,  having  agreed  upon  the  same, 
shall  endorse  their  appraisement  on  this  lease  and  sign  their 
names  thereto;  and  should  said  two  appraisers  be  unable  to 
agree  upon  such  rental  value,  then  Miey  two  shall  select  a 
third,  such  as  themselves,  and  any  two  of  the  three  may  de- 
tern!iine  such  rental  value  and  endorse  their  appraisement  on 
this  lease  as  aforesaid ;  and  the  said  appraisement,  when  so 
made  as  aforesaid,  shall  be  taken  and  held  to  be  binding  be- 
tween the  parties,  and  the  rent  so  determined  shall  be  paid 
quarterly,  as  before  provided ;  and  on  the  last  day  of  March^ 
1875,  or  as  soon  thereafter  as  practicable,  the  said  parlies  shall 
proceed  in  like  manner,  as  hereinbefore  provided,  to  agree 
upon  the  annual  rental  value  of  said  promises,  for  a  further 
term  of  five  years,  or  from  said  last  day  of  March,  A.  D.  1875, 
to  the  last  day  of  March,  A.  D.  1880,  and,  failing  to  agree 
upon  such  rental  value,  then  appraisers  shall  be  selected,  in 
all  respects  as  hereinbefore  provided,  who  shall  fix  and  deter- 
mine such  rental  value,  and  endorse  the  same  on  this  lease, 
in  all  respects  according  to  the  provisions  herein  made  for  the 
appraisement  of  the  rent  for  the  preceding  five  years;  and  on 
the  last  day  of  March,  A.  D.  1880,  or  as  ^oon  thereafter  as 
practicable,  the  rental  value  of  said  premises  shall  be  deter- 
mined for  the  last  five  years  of  said  term,  or  from  the  last  day 
of  March,  A.  D.  1880,  to  and  until  the  last  day  of  March,  A. 
D.  1885,  in  all  respects  as  hereinbefore  provided  for  the  pre- 
ceding five  years;  and  the  said  party  of  the  second  part  cove- 
nants and  agrees  to  pay  to  the  parties  of  the  first  part,  their 
executors,  administrators  and  assigns,  all  of  the  annual  rents 
hereinbefore  agreed  upon,  and  to  be  agreed  upon,  quarterly 
at  the  expiration  of  each  three  months  of  said  tenancy,  and 
without  any  relief  from  valuation  or  appraisement  laws/' 

After  setting  out  such  lease  and  averring  that  it  had  been 
properly  recorded  in  the  recorder's  office  of  Marion  county, 

on  the  —  day  of ,  1865,  the  appellee  further  alleged  in 

its  complaint,  which  was  filed  on  the  19th  day  of  April,  1880, 
that  the  rent  had  been  fixed  thereunto,  from  time  to  time,  un- 
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til  the  present ;  that,  after  the  execution  of  the  lease,  said 
lessor  Vinton  died  testate  on  the  —  day  of ,  1871,  own- 
ing his  interest  in  the  demised  premises,  and,  by  the  terms  of 
his  will,  his  interest  therein  passed  to  his  son,  Lindley  Vin- 
ton, who  was  then  the  owner  thereof;  that  afterwards,  on  the 

—  day  of ,  1876,  said  Hasselman  mortgaged  his  interest 

in  the  leased  premises  to  George  P.  Bissell,  trustee,  of  Hart- 
ford, Conn.,  subject  to  said  lease,  to  secure  $50,000;  that  this 
mortgage  had  been  foreclosed  in  the  court  below,  and  the 
mortgaged  premises  had  been  sold  by  the  sheriff  of  the  county, 
on  the  26th  day  of  July,  1879,  and  purchased  by  the  mort- 
gagee for  $22,000 ;  that  appellee  did  not  know  who  then  held 
the  sheriff's  certificate  of  such  sale,  nor  who  were  the  real 
parties  in  interest  therein;  that  in  the  foreclosure  suit  John 
8.  Spann  had  been  appointed  receiver,  and  was  collecting  the 
rents ;  that  Lewis  W.  Hasselman  was  then  the  appellee's  presi- 
dent ;  that  appellee  was  not  advised  as  to  whether  the  prem- 
ises would  or  would  not  be  redeemed ;  that  appellee  had  at 
all  times  fulfilled  each  and  every  obligation  resting  upon  it, 
under  such  lease,  and  then  desired  to  have  the  rents  fixed  for 
the  next  five  years ;  that,  under  the  circumstances,  there  was 
no  person  authorized  to  appoint  and  bind  the  lessor  by  the 
selection  of  an  appraiser;  that  the  receiver  could  have  no  such 
authority,  and  Hasselman,  being  the  appellee's  president, 
could  not,  with  propriety,  act  for  both  parties;  that  Bissell 
had  no  real  interest  in  the  premises,  and  his  cestuia  que  trust 
were  unknown  and  unrepresented ;  that  an  ineffectual  effort 
had  been  made  to  select  appraisers,  Hasselman  nominating 
one  for  the  appellee,  and  Spann  and  Vinton  nominating  the 
other;  that  the  persons  nominated  had  been  unable  to  come 
to  any  agreement,  either  as  to  the  rental  value,  or  upon  any 
person  as  umpire ;  and  that  were  such  an  agreement  reached, 
under  the  circumstances,  appellee  said  it  would  not  bind  the 
cestuia  que  trust,  if  their  trustee  should  take  a  deed  on  the 
sheriff's  certificate  of  sale. 

The  appellee,  therefore,  asked  that  Bissell  be  required  to 
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disclose  the  names  of  his  ccjfuls  que  trust j  or  the  name  of  the 
holder  of  the  certificate  of  sale,  to  the  end  that  all  the  parties 
in  interest  might  be  made  parties  to  this  suit  and  brought  be- 
fore the  court ;  and  tl)at  the  question  of  the  rental  value  of 
the  demised  premises  might  be  then  tried  and  determined  as 
an  issue  of  fact ;  and,  to  that  end,  the  appellee  averred  that 
the  fair  rental  value  of  the  premises  per  year  was  only  $2,- 
500,  and  this  sum  the  appellee  then  offered  to  pay,  or  such 
other  sum  as  might  be  fixed  by  the  verdict  of  a  jury  and  the 
judgment  of  the  court ;  and  that  if,  at  any  time,  it  was  deemed 
necessary,  the  appellee  would  pay  into  court  such  sura  as  might 
be  required,  ready  to  be  paid  under  the  order  of  the  court. 
Wherefore  the  appellee  prayed  for  all  proper  relief  in  the 
premises. 

The  appellants  Spann  and  Bissell  each  answered  by  a  gen- 
eral denial  of  the  complaint.  Hasselman  answered,  admitting 
the  allegations  of  the  complaint;  and  Vinton  answered,  ad- 
mitting all  the  averments  of  the  complaint  ejccept  the  aver- 
ment in  relation  to  the  rental  value  of  the  premises,  and  he 
alleged  such  rental  value  to  be  $12,000. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned^ 
in  substance,  as  follows:  "  We,  the  jury,  find  the  fair  rental 
value  of  the  property  described  in  the  complaint  to  be  $4,000 
per  annum  for  five  years  from  the  31st  day  of  March,  1880." 
Over  the  appellants'  motion  in  arrest  of  judgment,  and  their 
exception  saved,  the  court  at  special  term  rendered  judgment, 
fixing  the  rental  value  of  the  premises  at  the  sum  named  in 
the  verdict.  On  appeal,  the  court  in  general  term  affirmed 
the  judgment  at  special  term,  and  from  the  judgment  of  af- 
firmance this  appeal  is  prosecuted. 

The  sufficiency  of  the  complaint  was  not  questioned  by  a 
demurrer  thereto,  for  the  want  of  facts,  but  only,  after  ver- 
dict, by  the  motion  in  arrest  of  judgment.  This  motion  was 
in  writing,  and  assigned  the  following  reasons  for  the  arrest 
of  judgment: 
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1.  That  appellee\s  complaint  did  not  state  facts  sufBcifent  to 
constitute  a  cause  of  action ; 

2.  That  appellee  was  not  entitled  to  any  relief  against  the 
appellants  upon  the  facts  alleged  in  the  complaint,  and  found 
by  the  jury  in  their  verdict;  and, 

3.  That  the  appellee  had  not  then,  nor  at  the  time  of  filing 
its  complaint,  or  the  return  of  the  verdict,  any  cause  of  ac- 
tion as  stated  in  the  complaint  and  verdict  against  the  ap- 
pellants. 

The  overruling  of  this  motion  was  assigned  as  error  in  the 
court  below  in  general  term,  and,  by  a  proper  assignment  of 
error  here,  it  has  been  brought  before  this  court. 

We  are  of  the  opinion  that  the  facts  stated  in  appellee's 
complaint  were  not  suflBcient  to  show  an  existing  cause  of 
action  in  its  favor  and  against  the  appellants,  or  to  entitle  it  « 
to  the  relief  prayed  for.  It  will  be  observed  that  by  the  terms 
of  the  lease  the  rental  value  of  the  demised  premises,  for  the 
last  five  years  of  the  term,  was  to  be  determined  on  the  last  ^ 

day  of  March,  1880,  "  or  as  soon  thereafter  as  practicable^  It 
seems  to  us  that  the  condition  of  the  title  to  Hasselman's  in- 
terest in  the  leased  premises,  relied  upon  by  appellee  as  the 
ground-work  of  its  right  to  apply  to  a  court  and  jury  to  fix 
such  rental  value,  simply  showed  that  the  time  had  not  ar- 
rived for  the  determination  of  such  rental  value  in  the  mode 
provided  for  by  the  contract  of  the  parties,  because  it  showed 
that  such  mode  was  not  then  practicable.  But  the  averments 
of  the  complaint  also  showed  a  probability,  amounting  al- 
most to  an  absolute  certainty,  that  within  less  than  a  month 
after  the  rent  for  the  first  quarter  of  the  last  five  years  of  the 
term  would  become  due,  the  title  to  Ilasselman's  interest  in 
the  premises  would  become  absolute  in  some  one,  and  that  it 
would  then  be  practicable  to  resort  to  the  mode  provided  in 
the  written  lease  for  the  determination  of  the  rental  value  of 
such  premises  during  the  last  five  years  of  the  term.  The 
year  for  the  redemption  of  Hassel man's  interest  from  the 
sheriflP's  sale  thereof,  under  the  averments  of  the  complaint. 
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would  have  expired  on  the  26th  day  of  July,  1879,  and,  whether 
redeemed  or  not,  the  title  to  the  interest  would  be  freed  from 
the  uncertainties  created  bv  the  sale  thereof. 

In  our  view  of  the  case,  the  facts  stated  in  the  complaint 
are  not  such  as  would  authorize  an  application  even  to  a  court 
of  equity  to  protect  or  enforce  the  appellee's  rights,  under  the 
written  lease,  much  less  would  those  facts  authorize  the  court 
to  substitute  the  verdict  of  a  jury  as  the  means  of  ascertain- 
ing the  rental  value  of  the  demised  premises,  for  the  arbitra- 
ment and  award  provided  for  in  the  contract  of  the  parties. 

What  we  decide  is,  that  the  facts  and  circumstances  relied 
upon  by  appellee,  as  furnishing  its  only  reason  or  excuse  for 
resorting  to  a  court  and  jury  for  relief,  simply  showed  that  the 
time  had  not  yet  arrived,  but  would  soon  arrive,  in  which  it 
would  be  practicable  for  the  parties  to  fix  and  determine  the 
•  fair  rental  value  of  the  leased  premises,  in  the  manner  stipu- 
lated in  their  written  contract.  This  view  of  the  case  renders 
it  unnecessary  for  us  to  consider  and  determine  the  question, 
so  ably  and  elaborately  discussed  by  counsel,  in  regard  to  ap- 
pellee's right  to  submit  the  rental  value  of  the  premises  to  the 
verdict  of  a  jury  instead  of  to  the  award  of  arbitrators,  in 
pursuance  of  the  terms  of  the  written  lease. 

On  the  application  of  Washington  C.  DePauw,  and  upon 
notice  given,  he  ia  substituted  as  an  appellant  in  the  room  and 
stead  of  George  P.  Bissell,  trustee. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  cause. 
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Rose  v.  Rose. 

Divorce. — Orud  Treatment. — Gondonalion. — Condonation  of  crael  treatment 
is  conditional  that  it  shall  cease,  and  upon  its  repetition  the  former  wrongs 
are  revived. 

From  the  Wayne  Circuit  Court. 

H.  C.  Fox,  W.  A.  Bickle  and  L.  G.  Abbott,  for  appellant. 
H.  U,  Johnson,  for  appellee. 

Morris,  C. — ^The  appellee  filed  in  the  court  below  her  pe- 
tition against  the  appellant  for  a  divorce,  charging  the  appel- 
lant with  cruel  treatment,  extending  through  several  years. 
The  appellant  answered  the  complaint  by  a  general  denial. 
The  cause  was  submitted  to  the  court  for  trial.  The  court 
found  in  favor  of  the  appellee.  The  appellant  moved  for  a 
new  trial.  The  motion  was  overruled,  and  a  decree  of  divorce 
rendered  in  favor  of  the  appellee. 

The  overruling  of  the  motion  for  a  new  trial  and  the  ren- 
dering of  judgment  for  the  appellee  are  assigned  as  errors. 

We  have  looked  through  the  evidence,  and  think  it  tended 
strongly  to  support  the  finding  of  the  court.  The  appellee 
testified  to  a  number  of  acts  of  cruelty  on  the  part  of  the 
;appellant,  commencing  in  1878  and  continuing  up  to  the  time 
that  she  lefk  him.  He  dragged  her  about,  struck  her,  de- 
nounced her,  applying  to  her  the  most  opprobrious  epithets. 
If  her  testimony  is  to  be  believed,  he  treated  her  with  inex- 
cusable cruelty.  Her  testimony  is  corroborated  by  several 
other  witnesses. 

The  appellant  insists  that,  by  living  with  him,  the  appellee 
condoned  and  forgave  him  the  wrongs  testified  to  by  her. 
"Condonation  is,  in  such  cases,  always  conditional.  The  cruelty 
inflicted  upon  the  appellee  just  before  she  separated  from  the 
:appellant  revived  the  preceding  wrongs,  which  had  been  for- 
given only  upon  condition  that  they  should  not  be  repeated. 
Vol.  87.— 31 
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There  was  testimony  in  the  case  opposed  to  that  produced  bjr 
the  appellee;  but  as  her  testimony,  if  true,  abundanlly  justi- 
fied the  finding  of  the  court,  we  must,  as  the  court  below  found 
it  to  be  true,  so  regard  it.  We  can  not  say  that  the  finding 
of  the  court  was  not  supported  by  sufficient  evidence,  nor  that 
it  was  contrary  to  law.  There  is  no  error  in  the  judgment 
rendered  upon  the  finding.  The  judgment  below  should  be- 
affirmed. 

Per  Cubiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant. 


No.  9747. 

Nugent  et  al.  v.  Laduke  et  al. 

Decedents'  EJstates. —  Executor. —  Pledging  Truat  Property, — Notice, — A» 
executor  or  other  trustee  has  oo  authority  to  use  the  assets  in  his  hands 
as  such,  for  his  personal  benefit,  and  one  who  takes  from  him  with  notice- 
acquires  no  right  in  equity. 

Same. — Promissory  Note. — Assignor  and  Assignee, — Pleading, — Oumership,^ 
An  executor,  as  such,  assigned  as  collateral  security  to  his  own  creditor 
a  note  payable  to  the  testator.  The  complaint  in  a  suit  by  the  creditor 
against  the  maker  showed  this,  and  did  not  allege  any  right  in  the  aa» 
signer  other  than  thus  appeared. 

Held,  that  the  complaint  was  insufficient  after  verdict. 

Supreme  Court. — Complmnt. — The  sufficiency  of  a  complaint  may  beqne»» 
tioned  in  the  Supreme  Court,  though  a  demurrer  to  it  may  have  beeft 
overruled  and  no  exception  taken. 

From  the  Clark  Circuit  Court, 

J.  K.  Marsh,  for  appellants. 
J,  H.  Stotsenburg,  for  appellees. 

Black,  C. — The  appellees,  Sarah  L.  laduke  and  Edwia 
Ijaduke,  her  husband,  sued  the  appellants,  George  W.  Nugent 
and  David  S.  Koons. 

The  complaint  alleged  that,  on  the  7th  of  March,  1873^ 
said  George  \V.  Nugent  executed  to  one  Mary  T.  Nugent  a 
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mortgage  on  certain  land  in  Clark  county,  to  secure  her  in 
the  payment  of  a  note  for  $3,500,  with  interest  at  the  rate  of 
seven  and  one-half  per  cent,  per  annum,  payable  ten  years 
after  date,  the  interest  to  be  paid  annually ;  and  in  case  of  the 
death  of  said  Mary  prior  to  the  expiration  of  ten  years  from 
said  date,  then  said  debt  was  to  become  due  and  payable  one 
year  after  her  death.  The  recording  of  the  mortgage  was  al- 
leged ;  and  it  was  stated  that  afterward  said  Mary  T.  Nugent 
died  testate  at  said  county,  and  said  David  S.  Koons  became  ' 
the  executor  of  her  last  will ;  that  after  more  than  one  year 
had  elapsed  from  the  date  of  said  Mary's  death,  said  Koons, 
on  the  20th  of  March,  1876,  being  then  and  there  indebted  to 
the  appellee  Sarah  L.  Laduke  in  the  sum  of  $550,  then  as* 
signed,  transferred,  endorsed  and  delivered  said  note  and 
mortgage  to  said  Sarah.  It  was  alleged  that  copies  of  said 
note  and  mortgage  and  said  assignment  were  filed  with  the 
complaint,  marked  respectively  "A,"  "B"  and  "C";  that 
said  note  wa3  due  and  wholly  unpaid,  except  as  to  certain 
credits  stated.  Prayer  for  judgment  against  said  George  W. 
Nugent  for  |2,500,  the  foreclosure  of  said  mortgage  and  the 
sale  of  said  mortgaged  premises,  or  so  much  thereof  as  might 
be  necessary,  the  interest  of  said  Koons  therein,  and  all  proper 
relief. 

Exhibit  "A"  was  a  copy  of  a  note  of  George  W.  Nugent  to 
Mary  T.  Nugent  or  order,  for  $3,500,  corresponding  with  the 
note  described  in  the  complaint.  This  exhibit  also  set  forth 
copies  of  the  endorsements  on  said  note,  which  were  as  follows  t 

"Received,  March  7th,  1874,  two  hundred  and  sixty-twa 
dollars. and  fifty  cents,  interest  on  the  within  note  for  one 
year."     This  was  signed  by  Mary  T.  Nugent. 

"Sept.  11th,  1876,  received  on  the  within  note  three  hun- 
dred and  thirty-four  and  -j^^^''^  dollars,  being  the  amount  of 
interest  up  to  June  16th,  1875.  D.  S.  Koons,  Ex^r." 

"Received  on  the  within  note  nine  hundred  and  twenty- 
one  and  -^^  dollars.  D.  S.  Koons,  Ex'r." 

Exhibit "  B"  consisted  of  copies  of  a  note  and  of  an  assign- 
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ment  endorsed  thereon.  The  note  was  the  individual  note 
of  D.  8.  Koons,  for  $550^  dated  December  4th,  1876,  payable 
three  months  after  date,  to  the  order  of  Sarah  L.  Laduke,  bear- 
ing ten  per  cent,  interest  until  paid.  The  assignment  en- 
dorsed thereon  was  as  follows :  "  Given  as  collateral  security, 
to  secure  the  payment  of  the  within  note,  one  note  on  G.  W. 
Nugent  for  thirty-five  hundred  dollars,  with  a  credit  of 
$921.70  on  said  note,  drawn  in  favor  of  Mary  T.  Nugent, 
*  and  came  into  possession  of  D.  S.  Koons  by  will  of  Mary  T. 
Nugent.  This  note  to  be  held  by  Sarah  L.  Laduke  to  secure 
the  i)ayment  of  this  note.  D.  S.  KooKS." 

The  payment  of  one  yearns  interest  was  also  endorsed  on 
said  note  of  Koons. 

Exhibit  "  C  "  was  a  copy  of  a  mortgage  on  certain  land  in 
Clark  county,  executed  March  7th,  1873,  by  George  W. 
Nugent  to  Mary  T.  Nugent,  to  secure  two  notes  made  by  the 
mortgagor  to  the  mortgagee,  one  being  for  $500,  due  July  Ist, 
1873,  and  the  other  being  the  note  described  in  the  complaint. 

Each  of  the  defendants  filed  answers  of  general  denial  and 
paragraphs  of  special  defence,  and  the  plaintiffs  replied.  The 
cause  was  tried  by  the  court.  The  finding  was  for  the  plain- 
tiffs, that  the  allegations  of  the  complaint  were  true ;  that  the 
indebtedness  of  Koons  for  which  the  collateral  security  was 
given  amounted  to  $711.05 ;  that  there  was  due  the  plaintiff 
from  defendant  Nugent,  by  reason  of  said  note  and  mortgage, 
$527.40 ;  and  that  the  mortgage  ought  to  be  foreclosed.  Ac- 
cordingly, judgment  was  rendered  that  the  plaintiff  Sarah  L. 
Laduke  recover  of  the  defendant  George  W.  Nugent  said  sum 
of  $527.40  and  costs,  and,  in  default  of  payment,  that  the 
mortgaged  property  be  sold,  ete. ;  that  the  surplus  be  paid  to 
Nugent,  and  that  the  net  proceeds  of  the  judgment  be  cred- 
ited on  the  indebtedness  of  Koons  to  said  Sarah. 

The  defendants,  and  each  of  them,  moved  for  a  new  trial, 
for  the  reasons  that  the  finding  was  contrary  to  law  and  con- 
trary to  the  evidence,  and  that  the  amount  of  the  recovery 
was  too  large.    The  motion  was  overruled.    The  fijst  two 
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specifications  in  the  assignment  of  errors  relate  to  rulings  as 
to  which  appellants  took  no  exceptions  in  the  court  below, 
and,  therefore,  they  can  not  be  noticed.  The  other  assign- 
ments are  that  the  court  erred  la  overruling  the  motion  for  a 
new  trial,  and  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  appellants,  or  either 
of  them. 

Assuming  that  an  executor  has,  in  this  State,  ]X)wer  to  sell 
or  pledge  a  promissory  note,  the  legal  title  to  which  was  in 
his  testator,  as  to  which  see  Thomas  v.  Reister,  3  Ind.  369 ; 
Speelman  v.  GiUbertson,  15  Ind.  441 ;  Hamrick  v.  Oraven,  39 
Ind.  241;  Weyer  v.  Second  NatH  Bank,  57  Ind.  198;  the 
right  to  do  so  depends  upon  the  circumstances  of  the  trans- 
action. KnUz  V.  Stewart,  76  Ind.  9.  In  Chandler  v.  Schoon- 
over,  14  Ind.  324,  it  was  said  that  an  administrator  has  no 
power  to  apply  the  proceeds  of  the  sale  of  his  intestate's 
property  to  discharge  his  own  individual  liabilities,  because 
the  exercise  of  such  a  power  would  be  inconsistent  with  his 
prescribed  duties  as  administrator,  and  against  public  policy, 
and  that  in  the  instance  then  under  consideration  the  creditor, 
whose  claim  against  the  administrator  it  was  thus  sought  to 
pay,  was  without  excuse,  because  the  facts  showed  that  he  must 
have  known  that  the  administrator  was  acting  in  violation  of 
his  trust.     See,  also,  Austin  v.  Willson^s  ExWs,  21  Ind.  252. 

One  who  knowingly  receives  from  a  trustee  the  trust  money 
or  property  in  satisfaction  of  the  individual  debt  of  the  trus- 
tee to  him  must  be  regarded  as  participating  in  the  fraudu- 
lent diversion  of  the  property.  Wallace  v.  Brown,  41  Ind. 
436 ;  Fleece  v.  Jones,  71  Ind.  340 ;  Rogers  v.  Zook,  86  Ind.  237. 

If  one  to  whom  an  administrator  assigns  a  promissory  note 
for  the  personal  benefit  of  the  latter  have  knowledge,  even 
from  the  nature  of  the  transaction,  that  the  administrator  is 
acting  in  violation  of  his  trust,  the  right  of  property  in  the 
note  is  not  divested.  Thomassoji  v.  Brown,  43  Ind.  203,  and 
authorities  cited. 

Where  a  note,  which  is  property  of  a  decedent's  estate,  has 
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been  thus  assigned  by  the  executor,  in  violation  of  his  trust, 
to  one  chargeable  with  knowledge  of  the  wrong,  such  assignee 
can  not  recover  on  the  note  in  an  action  against  the  maker. 
Krutz  V.  Stewart,  supra. 

In  Williams  on  Executors,  1004,  6th  Am.  ed.  (bottom  p. 
938),  it  is  said  that  in  equity  it  is  established  that,  "  gener- 
ally speaking,  the  executor  or  administrator  can  make  no  valid 
sale  or  pledge  of  the  assets  as  a  security  for,  or  ^n  payment 
of,  his  own  debt;  on  the  principle  that  the  transaction  itself 
gives  the  purchaser  or  mortgagee  notice  of  the  misapplica- 
tion, and  necessarily  involves  his  participation  in  the  breach 
of  duty;"  and  the  authorities  are  collected  in  a  note. 

It  is  further  said,  in  the  same  connection,  that  "  If  the  ex- 
ecutor be  also  specific  legatee,  a  sale  or  mortgage  from  him 
of  the  specific  legacy  for  satisfaction  of  his  private  debt  will 
be  safe,  unless  it  can  be  shown  that  the  purchaser  or  mort- 
gagee knew  there  were  debts  unpaid." 

The  same  is  true  if  the  executor  be  sole  residuary  legatee; 
but  if  he  be  joint  residuary  legatee  his  creditor  can  not  take 
any  of  the  assets  in  payment  of  the  executor's  individual  in- 
d(»btedness ;  and  he  must  not  in  such  case  rely  u])on  the  rep- 
resentations of  the  executor,  but  is  bound  to  examine  the  will. 
Perry  Trusts,  sec.  811,  and  authorities. 

If  circumstances  appear  sufficient  to  put  the  purchaser  or 
pledgee  on  his  guard,  or  on  enquiry,  he  will  be  regarded  in 
equity  as  participating  in  the  misapplication  of  the  assets. 
This  will  be  so  if  it  appear  to  him  in  any  way,  either  from 
words  upon  the  face  of  the  securities  or  by  any  other  form  of 
notice,  either  actual  or  constructive,  that  there  is  such  a  mis- 
application.    Perry  Trusts,  sees.  225,  814. 

The  use  of  the  word  "  trustee,"  in  the  assignment  of  a  mort- 
gage and  note,  has  been  held  to  import  the  existence  of  a 
trust  and  to  give  notice  thereof  to  all  into  whose  hands  the 
instrument  may  come.  Sturtevant  v.  Jaquea,  14  Allen,  523. 
So,  when  a  certificate  of  stock  was  issued  to  a  person  as  "trus- 
tee," and  it  was  endorsed  in  blank  by  him  as  "  trustee,"  this 
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uras  notice  to  a  person  taking  it  as  a  pledge  for  private  in- 
^debtedness.     Shaw  v.  Spencer,  100  Mass.  382  (1  Am.  R.  115). 

By  her  will,  which  was  introduced  in  evidence,  Mrs.  Nu- 
gent directed  that  Koons,  one  of  whose  family  she  said  she 
had  become,  should,  as  compensation,  have,  during  her  life- 
time, the  interest,  as  it  accrued,  on  said  note  for  $3,500,  and, 
in  addition  to  such  interest  as  might  accrue  in  her  lifetime, 
she  gave  him  "  the  further  sum  of  $500,  said  legacy  of  $500 
to  be  the  first  legacy  paid  out  of  my  estate."  She  bequeathed 
$500  to  Sarah  A.  Koons,  and  whatever  remained  out  of  her 
>e8tate,  after  payment  of  all  her  debts  and  funeral  expenses^ 
.and  expenses  of  administration,  she  gave  to  her  six  daughters, 
to  be  equally  divided  between  them ;  and  she  appointed  said 
Koons  executor  of  her  will. 

The  evidence  showed  that  Koons  qualified  as  executor,  and, 
;at  the  time  of  the  trial,  was  still  acting  as  such ;  that  no  claims 
had  been  filed  in  the  clerk's  office  against  the  estate ;  and  that 
Koons  had  made  no  report  as  executor.  Various  payments 
upon  the  Nugent  note,  received  by  Koons  after  the  assign- 
jnent  to  the  plaintiffs,  were  proved. 

It  was  proved  that  the  Nugent  note  came  into  the  hands 
-of  Koons  as  executor,  and  that  the  note  of  Koons  to  Mrs. 
Laduke,  to  secure  which  the  Nugent  note  and  mortgage  were 
pledged,  was  given  for  the  individual  debt  of  Koons,  for  money 
borrowed  to  pay  on  his  house.  Mrs.  Laduke  testified  that 
she  did  not  know  that  the  Nugent  note  belonged  to  the  estate ; 
ihat  Koons  said  he  came  by  the  note  by  the  will ;  that  it  was 
<Joming  to  him  ;  that  it  was  his ;  and  that  she  supposed  it  was 
his.  Her  husband  testified  that  Koons  said  that  all  the  Nu- 
gent note  was  his  by  will,  except  the  credits.  Koons  testified 
that  he  transacted  all  the  business  in  reference  to  the  loan 
•with  Mr.  Laduke,  and  not  with  Mrs.  Laduke,  and  that  he  told 
Mr.  Laduke  that  he  came  in  possession  of  the  Nugent  note 
by  the  will  of  Mrs.  Nugent. 

While  the  evidence  did  not  show  that  any  debts  had  been 
paid,  it  showed  that  no  claims  had  been  filed ;  but  it  showed 
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that  the  executor  was  not  a  specific  legatee  or  a  residuary 
legatee^  and  that  the  amount  of  his  general  legacy  was  les^ 
than  his  private  debt  for  which  he  pledged  assets. 

It  appeared  from  the  complaint  that  the  note  of  George  W. 
Nugent,  secured  by  mortgage,  was  payable  to  Mary  T.  Nugent^ 
or  order.  It  was  not  alleged  that  it  had  been  assigned  U> 
Koons,  and  the  exhibit  did  not  show  an  assignment  by  Mr^» 
Nugent.  It  was  alleged  that  she  died  testate,  and  that  Kooiis 
became  executor  of  her  will.  The  will  was  not  set  out.  No 
title  to  or  right  in  said  note  and  mortgage  was  shown  to  be  in 
Koons  save  what  he  acquired  as  executor.  The  indebtedness 
for  which  he  was  shown  to  have  pledged  the  note  and  mort- 
gage was  stated  as  his  private  indebtedness,  evidenced  by  his- 
individual  note.  The  assignment  by  way  of  pledge  was  mado 
by  Koons  in  his  individual  capacity.  Upon  the  note  assigned » 
as  shown  by  the  exhibit,  were  three  credits,  the  first  signed  by 
Mrs.  Nugent,  the  other  two  by  Koons,  as  executor. 

In  his  assignment  written  upon  the  back  of  his  individual 
note,  he  referred  to  one  of  these  payments  made  to  him  as 
executor,  which  he  had  no  other  right  to  receive,  and  which 
had  been  been  receipted  for  on  the  Nugent  note  by  him  as. 
executor,  and  said  that  the  assigned  note  came  into  his  pos- 
session by  will  of  Mary  T.  Nugent. 

If  the  complaint,  by  its  averments,  does  not  clearly  and  di- 
rectly show  that  Koons  received  the  note  and  mortgage  as 
executor,  it  does  not  show  that  he  received  them  otherwise 
than  as  executor.  We  think  it  does  appear  by  the  complaint, 
though  somewhat  obscurely,  yet  sufficiently,  that  Koons  held 
the  note  and  mortgage  as  executor,  and  that  Mrs.  Laduke  was 
put  upon  enquiry.  The  will  would  have  shown  that  Koons 
had  no  power  to  pledge  the  Nugent  note  and  mortgage  to  se- 
cure his  private  debt,  even  to  the  amount  of  $500.  Mrs.  La- 
duke could  not  be  protected  by  her  belief  of  the  executor's 
representations,  in  contradiction,  as  well  of  his  own  written 
admissions  brought  to  her  knowledge,  as  of  what  she  might 
have  learned  by  diligent  enquiry.  Where  the  rights  of  others 
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interested  in  the  settlement  of  a  decedent's  estate  are  so  in- 
volved, to  permit  such  dealings  would  be  contrary  to  the 
policy  uniformly  enforced  in  the  administration  of  trusts. 

"While  the  complaint  showed  that  the  debt  for  which  the 
property  was  pledged  was  the  private  debt  of  the  executor, 
that  the  property  pledged  was  property  of  the  decedent's  es- 
tate, and  that  the  pledgee  knew  that  such  was  the  character 
of  the  debt,  and  was  put  upon  enquiry  as  to  the  character  in 
which  the  pledgor  held  the  property,  it  did  not  attempt  in 
any  manner  to  show  facts  which,  under  such  circumstances, 
were  necessary  in  order  to  autliorize  the  pledging,  and  the 
evidence,  which  we  have  set  out  for  illustration,  showed  why 
each  attempt  was  not  made. 

We  think  that  the  complaint  did  not  show  a  cause  of  ac- 
tion, and  that  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
and  that  the  cause  be  remanded,  with  instructions  to  hold  the 
complaint  bad,  and  to  permit  the  plaintiffs  to  amend  it  if 
they  so  desire. 

On  Petition  for  a  Rehearing. 

Black,  C. — ^The  record  shows  that  the  appellants  demurred 
to  the  complaint  for  want  of  sufficient  &cts,  and  that  the  de- 
murrer was  overruled,  but  does  not  show  that  the  appellants 
excepted  to  this  ruling. 

It  is  argued  by  the  eminent  and  learned  counsel  for  the 
appellees,  in  support  of  a  petition  for  a  rehearing,  that,  by 
failure  to  except  to  the  ruling  upon  the  demurrer,  the  appel- 
lants waived  the  question  of  the  want  of  sufficiency  of  the 
fiicts  stated  in  the  complaint,  and  that  this  court  ought  not  to 
consider  that  question. 

By  failure  to  except  to  the  ruling  the  appellants  waived 
the  question  of  the  correctness  of  that  ruling,  and  could  not 
assign  it  as  error ;  but  they  did  not  thereby  waive  their  right, 
on  appeal,  to  assign  as  error  that  the  complaint  does  not  state 
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facts  sufficient  to  constitute  a  cause  of  action,  and,  under  that 
assignment,  to  require  this  court  to  determine^  not  the  ques- 
tion whether  the  complaint  was  good  on  demurrer,  but  the 
question  whether  it*  was  good  after  verdict.  In'such  case  this 
court  will  examine  the  question  as  if  no  demurrer  had  been 
filed.     Hosteller  v.  ^aie,  ex  rcL,  62  Ind.  183. 

If  our  decision  result  in  loss  to  the  appellees,  this  is  a  hard 
necessity  upon  which  we  are  driven  in  avoiding  contravention 
of  a  most  salutary  principle.  Upon  further  consideration 
we  adhere  to  our  original  opinion. 

Per  Curiam. — It  is  ordered  that  the  petition  for  a  rehear- 
ing be  overruled. 


No.  10,272. 

D ALTON  ET  AL.  V.  TiNDOLPH  ET  UX. 

Mechanic's  Lien. — Joint  Tenancy. — Htuband  and  Wife, — ^There  may  be  a 
mechanic's  lien  upon  land  held  in  joint  tenancy  by  husband  and  wife, 
and  the  fact  that  the  building  was  erected  under  a  written  contract 
signed  by  the  husband  and  not  by  the  wife,  upon  land  held  by  them  in 
joint  tenancy,  is  no  obstacle  to  the  lien — the  wife's  acquiescence  and 
consent  to  the  construction  being  shown. 

From  the  Knox  Circuit  Court. 

W.  H.  DeWolf  and  S.  N.  Chambers,  for  appellants. 
71  R.  Gobb  and  0.  IL  Cobb,  for  appellees. 

Woods,  C.  J. — Two  actions,  brought  to  enforce  liens  for 
materials  furnished  for  the  construction  of  a  dwelling-house 
for  the  appellees,  were  consolidated  and  tried  together.  Find- 
ing and  judgment  for  the  defendants.  The  appeal  is  by  Dalton 
and  Lamport  alone,  their  co-plaintiiTs  in  the  consolidated  ac- 
tion having  filed  in  this  court  a  refusal  to  join  in  the  appeal. 

The  sole  question  is,  whether,  upon  the  evidence  adduced, 
the  decision  of  the  court  was  right.  We  have  no  brief  nor 
suggestion  from  the  appellee ;  and  counsel  for  the  appellants 
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deny  all  knowledge  of  the  ground  upon  which  the  decision  of 
Ihe  court  was  based. 

The  evidence  shows  that  the  appellees  were  husband  and 
wifc^  and  as  joint  tenants  owned  the  lot  upon  which  the  dwell- 
ing was  constructed ;  that  the  husband  made  a  contract  with 
one  Piel  for  the  carpenter  work  upon  the  house ;  and  that  the 
appellants  furnished  materials  to  the  contractor^  which  were 
used  in  the  building ;  that  the  wife  was  not  a  party  to  the 
article  of  agreement  with  Piel,  but  knew  of  it  and  acquiesced 
in  the  construction  of  the  building  on  the  lot;  that  within 
the  statutory  time  the  appollauts  filed  with  the  county  re- 
corder the  requisite  notice  of  their  intention  to  hold  a  lien, 
and  the  notice  was  duly  recorded ;  that  the  claim  is  due,  just 
and  unpaid. 

We  have  discovered  no  defect  in  the  evidence.  The  feet 
that  the  lot  was  owned  by  the  appellees  as  joint  tenants  is,  as 
we  think,  no  reason  why  the  law  concerning  mechanic's  liens 
^should  have  been,  if  it  was,  deemed  inapplicable  to  the  case; 
and  the  fact  that  the  written  contract  with  the  builder  was 
signed  by  the  husband,  and  not  by  the  wife,  her  acquiescence 
and,  indeed,  affirmative  consent  being  sufficiently  shown,  we 
do  not  consider  an  obstacle  to  the  action.  See  Jones  v.  Pot- 
hast,  72  Ind.  158;   Vail  v.  Meyer,  71  Ind.  159. 

The  judgment  is  reversed,  and  a  new  trial  ordered  in  favor 
of  the  appellants  Dalton  and  Lampprt. 


No.  9356. 

Mitchell  t?.  Hodges. 

IJKiymiJTiovf. —Sheriff ^8  SaU.Statute  Oonstrued.— There  is  no  conflict  be- 
tween section  1  of  the  act  of  1861,  concerning  redemptions  from  sales  of 
land  by  sherifls,  and  section  2  of  the  act  of  1879  on  that  subject,  and, 
therefore,  no  repeal ;  and  a  redemption  from  a  sale  made  before  the  lat- 
ter took  effect  could  be  made  afterwards  bv  complying  with  the  former. 
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Same. — Bedemp(i4)n  by  Oumerand  Creditor. — Section  7  of  the  act  of  1879,  re- 
quiring an  affidavit  showing  the  facts  authorizing  redemption,  had  no 
application  to  cases  of  redemption  by  the  owner  of  the  land,  but  only  by 
a,  judgment  creditor  or  mortgagee. 

Same. — Sheriff ^s  Sale  to  Administraior, — DecedenUf  Etlafes. — Coflaieral  Attack. 
— An  administrator,  without  an  order  of  court,  bid  off  lands,  as  adminis- 
trator, at  a  sale  by  the  sheriff  to  satisfy  a  judgment  which  he  had  ob- 
tained as  administrator.  Being  afterwards  removed,  the  sheriff's  deed 
was  made  to  his  successor,  on  whose  very  informal  petition  (the  heirs 
being  parties  and  consenting)  he  sold  the  land  by  order  of  court  The 
court  confirmed  this  sale  and  ordered  a  conveyance,  which  was  made. 

Heldj  that  the  purchaser  obtained  a  title  which  could  not  be  questioned 
collaterally  by  one  from  whom  he  sought  to  redeem. 

Heldj  also,  that  the  purchaser,  as  owner,  had  a  right,  without  affidavit,  to 
redeem,  under  section  1  of  the  act  of  1861,  from  a  sale  by  the  sheriff  to 
satisfy  a  judgment  lien  senior  to  the  judgment  under  which  the  fiist  ad- 
ministrator purchased. 

From  the  Morgan  Circuit  Court. 

J.  V.  MitcheUy  W.  R,  Harrison  and  W.  E.  McCord^  for  ap- 
pellant. 

J.  H.  Jordan,  G.  A,  Adams,  J,  8.  Newby  and  F.  P.  A.  Phelps^ 
for  appellee. 

Franklin,  C. — This  is  an  action  ^by  Mitchell  against 
Hodges  for  the  possession  of  and  to  quiet  the  title  to  a  cer- 
tain forty-acre  tract  of  land.  There  was  a  cross  complaint 
filed  asking  the  title  to  be  quieted  in  Hodges.  Both  com- 
plaints were  put  at  issue  by  general  denials. 

At  the  request  of  the  plaintiff  the  court  made  a  special  find- 
ing^f  the  fact«,  and  stated  its  conclusions  of  law  thereon. 
The  plaintiff  excepted  to  the  conclusions  of  law,  and  the  only 
error  assigned  in  this  court  is  upon  that  exception. 

We  take  the  following  substantial  statement  of  the  facts 
found  by  the  court  from  appellant's  brief,  as  the  same  is  ap- 
proved by  appellee's  brief,  and  the  facts  in  detail  are  too 
lengthy  to  copy : 

On  the  20th  day  of  November,  1875,  the  First  National 
Bank  of  Martinsville  recovered  a  judgment  in  the  Morgan 
Circuit  Court  against  Henry  Shepler  and  others,  for  $1,225.- 
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10 ;  said  Shepler,  at  the  time  of  the  rendition  of  the  judgment, 
was  the  owner  and  in  the  possession  in  fee  simple  of  the  tract 
of  land  in  dispute,  in  Morgan  county,  Indiana.  On  the  18th 
day  of  December,  1878,  execution  was  issued  on  said  judg- 
ment to  the  sheriff  of  Morgan  county,  who  levied  it  on  said 
tract  of  land,  and,  on  the  29.th  day  of  March,  1879,  sold  it  to 
W.  R.  Harrison  for  $350.  On  the  1st  day  of  March,  1880, 
said  Harrison  transferred  his  certificate  of  said  purchase  to 
appellant.  On  the  12th  day  of  April,  1880,  said  sheriff  exe- 
cuted a  deed,  in  pursuance  of  said  sale  and  certificate ;  that 
appellee  was  in  possession  of  the  laud  when  the  sheriff  exe- 
cuted the  deed  to  appellant.  Appellant  demanded  possession, 
which  appellee  refused  to  give.  On  the  4th  day  of  February, 
1876,  one  Francis  G.  Reed  loaned  to  said  Henry  Shepler 
$2,000,  and  Shepler  mortgaged  said  land,  subject  tg  the  lien 
of  said  judgment,  to  said  Reed,  to  secure  the  payment  of  said 
loan.  Tliis  mortgage,  under  a  decree  of  the  said  Morgan  Circuit 
Court,  was  transferred  by  said  Francis  G.  Reed  to  one  George 
W.  Burns,  as  administrator  of  the  estate  of  one  Norman  Reed, 
deceased.  A  judgment  of  foreclosure  was  rendered  upon  said 
mortgage  in  fiivor  of  said  estate,  and,  on  the  29th  day  of  De- 
cember, 1876,  in  pursuance  of  said  foreclosure,  said  land  was 
sold  by  the  sheriff  of  said  county  to  said  Burns,  as  such  ad- 
ministrator^ for  the  sum  of  $2,000;  that  said  Burns  made 
said  purchase  of  said  land  without  any  order  of  court  author- 
izing him  to  do  so;  that  afterwards  said  Burns  was  removed 
from  his  trust  as  such  administrator,  and  Samuel  S.  Griffith 
was  appointed  his  successor.  On  the  19th  day  of  July,  1879, 
said  sheriff  executed  to  said  Griffith,  as  such  administrator,  a 
deed  for  said  land,  in  pursuance  of  said  sale  and  certificate  to 
said  Burns  as  such  administrator ;  that  at  the  November  term, 
1879,  of  said  Morgan  Circuit  Court,  said  Griffith  filed  in  said 
court  a  petition  fully  set  out  in  the  finding  of  facts.  This 
petition  recites  that  said  Griffith  had  secured  a  sheriff's  title 
on  a  judgment  of  foreclosure  to  the  land  in  dispute ;  that  Har- 
rison had  parchased  the  land  of  the  sheriff  upon  an  older 


494  SUPREME  C!OURT  OF  INDIANA, 

Mitchell  V.  Hodges. 

judgment  lien ;  that  Griffith,  as  such  administrator,  had  no 
money  to  redeem  the  laud  from  said  Harrison's  purchase; 
that  the  debts  and  claims  against  said  estate  amounted  to  about 
$800;  that  the  land  was  worth  $1,400;  and  asked  to  sell  off 
of  the  north  end  of  said  tract  enough  to  pay  said  debts,  at  pub* 
lie  sale,  one-half  cash,  residue  in  twelve  months. 

The  petition  was  sworn  to.  The  heirs  were  made  parties. 
They  entered  their  written  appearance  and  consent  to  the 
granting  of  the  prayer  of  the  petitioner.  The  administrator 
filed  an  appraisement  of  the  land  and  an  additional  bond,  and 
the  court  granted  an  order  for  him  to  sell  the  land.  In  pur- 
suance thereof  said  administrator  sold  the  land  to  one  Satur- 
white,  for  the  sum  of  $1,150.  Saturwhite  transferred  his  cer- 
tificate of  purchase  to  appellee,  and,  on  the  9th  day  of  Sep- 
tember, 1880,  said  administrator  executed  a  deed  to  the  ap- 
pellee for  said  land.  On  the  26th  day  of  March,  1880,  said 
Griffith,  as  such  administrator,  paid  to  the  clerk  of  the  Morgan 
Circuit  Court  $385,  being  the  amount  of  the  bid  of  said 
Harrison  for  said  laud,  with  ten  per  cent,  interest  thereon,  for 
the  redemption  of  said  land  from  said  sale  to  said  Harrison ; 
and  that  the  clerk  entered  of  record  the  fact  of  such  payment^ 
and  that  it  was  made  with  such  intent  to  redeem.  No  other 
entry  of  said  transaction  was  made,  and  no  other  paper  or 
writing  was  filed  therein. 

Upon  these  findings  of  the  facts,  the  court  stated  as  its  con- 
clusions of  law  thereon  the  following: 

1st.  That  the  deed  from  the  sheriff  to  appellant  is  void. 

2d.  That  the  deed  from  the  administrator  to  the  appellee  is 
valid. 

3d.  That  appellee  is  entitled  to  judgment,  and  to  have  his 
title  to  the  land  quieted. 

Appellant  objects  to  these  conclusions  for  the  following 
reasons : 

1st.  That  the  administrator  Burns  had  no  right  to  bid  in 
the  land  without  an  order  from  the  court  so  to  do. 

2d.  That  the  petition  of  the  administrator  Griffith  to  sell 
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the  land  was  defective,  and  gave  the  court  no  jurisdiction  of 
the  cause. 

3d.  That  the  administrator  Griffith  had  no  right  to  redeem 
the  land  from  the  sale  to  Harrison,  and  that  the  redemption 
was  incomplete,  because  no  affidavit  was  filed  or  record  made 
as  is  required  by  the  7th  section  of  the  act  of  1879,  providing 
for  the  redemption  of  lands  sold  under  execution. 

While  it  is  the  duty  of  an  administrator  to  receive  nothing 
in  payment  of  a  debt  coming  to  the  estate  but  money,  unless 
otherwise  ordered  by  the  court,  yet  if  he  should  bid  off  prop- 
erty at  a  sheriff's  sale  under  an  execution  upon  a  debt  coming, 
to  the  estate,  the  sale  would  not  be  void.  He  might  have 
been  held  liable  to  the  heirs  or  creditors  for  the  amount  of 
his  bid  in  money,  or  perhaps  the  sale  might  have  been  set 
aside  by  a  direct  proceeding  for  that  purpose.  But  if  the 
property  so  bid  off  is  permitted  to  go  into  the  assets  of  the 
estate  without  objection  from  any  of  the  parties  interested, 
and  the  purchase  is  tacitly  approved  by  the  courts  ordering 
the  property  sold  as  assets  of  the  estate,  and  it  is  so  sold,  and 
the  sale  approved  by  the  court,  such  an  irregularity  in  the 
original  sale  would  not  require  it  to  be  set  aside  or  held  foi 
naught  in  a  collateral  proceeding. 

The  petition  of  the  administrator  Griffith  is  very  informal 
and  defective.  In  the  caption  it  names  certain  parties  as  de- 
fendants, but  it  nowhere  states  why  they  are  made  defend- 
ants; it  does  not  state  the  amount  of  the  personal  assets  that 
came  into  his  hands;  it, however,  avers  that  he  had  no  money 
as  such  administrator  to  redeem  the  land  that  had  been  sold 
on  an  older  judgment  lien,  and  that  the  unpaid  debts  amounted 
to  $800.  The  written  appearance  and  consent  of  the  parties 
named  in  the  petition  as  defendants,  states  that  they  are  tho 
heirs  of  Norman  Reed,  deceased,  and  defendants  in  the  abov(» 
suit.  These  heirs  appeared  and  consented,  and  thereby  waive*  1 
all  defects  in  the  petition.  Taking  the  two  together,  we  think 
there  was  enough  stated  to  give  the  court  jurisdiction, and  third 
parties  can  not  complain  of  these  defects  of  the  petition  in  a  col- 
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lateral  proceeding ;  and,  again^  property  bid  in  and  hold  in  this 
-way  might  be  regarded  as  personal  assets,  and  a  sale  by  the  ad- 
ministrator, if  approved  by  the  court  and  a  deed  ordered,  would 
constitute  a  valid  sale,  however  defective  the  petition  for  the 
order  to  sell.     We  think  the  deed  made  to  appellee  was  valid. 

Appellants'  counsel  insist  that  as  the  sale  was  made  on  the 
29th  day  of  March,  1879,  a  redemption  from  the  sale  coald 
only  be  made  under  the  redemption  law  of  1861.  The  re- 
demption law  of  1879,  having  an  emergency  clause,  went  into 
force  March  31st,  1879,  and  was  a  general  law  upon  this  sub- 
ject, containing  a  revision  of  the  act  of  1861,  and  embracing 
several  new  and  conflicting  provisions  to  the  act  of  1861,  and 
thereby,  by  implication,  repealed  the  act  of  1861 ;  and  as  it 
was  repealed,  and  the  sale  not  having  been  made  under  the 
act  of  1879,  no  redemption  could  be  made  from  the  sale  after 
the  act  of  1879  went  into  force.  The  act  of  1879  contains  no 
repealing  clause,  and  only  repeals  by  implication  such  former 
laws  as  are  in  irreconcilable  conflict  with  its  provisions.  There 
is  no  conflict  whatever  between  the  2d  section  of  the  act  of 
1879,  providing  for  redeeming  land  in  twelve  months  from 
the  date  of  sale,  by  paying  the  money  to  the  clerk,  and  the 
provisions  of  the  1st  section  of  the  act  of  1861.  Therefore, 
this  section  of  the  act  of  1861  is  not  repealed,  by  implication, 
by  the  act  of  1879.  The  section  itself  may  be  done  away 
with,  but  its  provisions  are  re-enacted  and  retained  in  force, 
and  redemption  could  be  made  at  any  time  within  the  year 
from  the  date  of  sale  without  regard  to  the  other  provisions 
of  the  act  of  1879.     Duke  v.  Beemn,  79  Ind.  24. 

But  it  is  insisted  that  as  the  redemption  was  attempted  to 
be  made  after  the  act  of  1879  went  into  force,  it  was  neces- 
sary that  the  provisions  of  the  7th  section  of  that  act,  requir- 
ing a  statement  of  the  facts  authorizing  redemption  to  be  filed 
with  the  clerk,  which  should  be  verified  and  recorded  in  a 
book  kept  by  the  clerk  for  that  purpose,  should  be  complied 
with.  If  this  were  true,  these  provisions  only  apply  whei^ 
a  judgment  creditor  or  a  mortgagee  attempts  to  redeem^  and 
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do  not  apply  when  the  owner  of  the  land  redeems.  There- 
fore^ they  could  not  apply  to  the  case  under  consideration ;  and 
the  redemption  would  have  been  valid  under  either  of  these 
acts  under  which  the  sale  might  have  been  made^  without  such 
affidavit  being  filed  or  record  made. 

We  think  the  deed  made  to  appellant  was  void  on  account 
of  the  land  having  been  legally  redeemed  within  the  year 
from  the  date  of  the  sale,  and  before  the  deed  was  executed 
to  appellant. 

The  court  below  did  not  err  in  its  conclusions  of  law^  and 
the  judgment  ought  to  be  affirmed. 

Per  Curiam.' — It  is  therefore  ordered,  upon  the  foregoing 

opinion,  that  the  judgment  of  the  court  below  be  and  the 

«ame  is  in  all  things  affirmed,  with  costs. 

Opinion  filed  at  the  May  term,  18S2. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 
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Decedents*  Estates.— Cter<(/ica/«  of  Purduue  of  Land. — PBtUion  to  Sett  and 
Assign, — Order  of  Court — Collateral  Attack, — A  sheriff's  certificate  of  the 
Bale  of  real  estate,  issued  under  section  2  of  the  redemption  law  of  June 
4th,  1861  (2  R.  S.  1876,  p.  220),  is  assignable  by  the  holder  there^  in 
the  event  of  non-redemption,  as  well  after  as  before  the  expiration  of  the 
year  allowed  by  law  for  redemption ;  and  where  the  holder  of  the  cer- 
tificate dies  before  such  redemption  and  before  the  execution  of  the  sher- 
iff's deed,  and  the  proper  court,  upon  the  petition  of  his  administrator, 
has  ordered  him  to  sell  and  assign  such  certificate,  and  the  same  has 
been  done  accordingly,  the  proceedings  are  not  void,  even  if  erroneoas, 
and  can  not  be  attacked  collaterally. 

8ame. — FimU  Settlement  Report. — Objection  to  OonfimuUion, — Demurrer. — As' 
ngnment  of  Error. — The  final  report  of  an  administrator  in  settlement  of 
his  decedent's  estate  is  not  a  complaint  nor  in  the  nature  of  a  complaint. 
It  is  not  the  subject  of  demurrer,  and  an  assignment  of  error  that  it 
does  not  state  facts  sufficient  will  present  no  question  for  deciaion.    An 
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objection  to  the  confirmation  of  sach  report,  upon  the  ground  that  the 
administrator  has  not  collected  debts  due  the  estate,  which  does  not  show 
that  the  debts  are  collectible  or  the  debtors  soiventi  is  insufficient. 

From  the  Fulton  Circuit  Court. 

/.  S.  Slick  and  3L  R,  Smith,  for  appellant. 
M.  L.  Emck  and  O.  W.  Holman,  for  appellee. 

HowK,  J. — On  the  15th  day  of  August,  1881,  the  appellee^ 
as  administrator  of  the  estate  of  Hannah  Conger,  deceased,  filed 
in  the  clerk's  office  of  the  court  below  his  final  report  in  set- 
tlement of  his  decedent's  estate.  Afterwards,  at  the  November 
term,  1881,  the  appellant,  as  one  of  the  decedent's  heirs,  filed 
two  objections  in  writing  to  the  confirmation  of  such  final  re- 
port. To  each  of  these  written  objections  the  appellee  de- 
murred, upon  the  ground  that  it  did  not  state  facts  sufficient 
to  authorize  the  court  to  reject  his  report;  which  demurrers 
were  sustained  by  the  court,  and  to  these  rulings  the  appellant 
excepted.  Afterwards,  at  the  same  term,  the  court  confirmed 
such  final  report,  and  the  estate  was  ordered  finally  settled; 
to  which  action  of  the  court  the  appellant  excepted,  and  filed 
bis  bill  of  exceptions  within  the  time  allowed  by  the  court. 

The  first  error  assigned,  and  discussed  by  appellant's  coun* 
sel,  is  the  decision  of  the  court  in  sustaining  the  appellee's 
demurrer  to  the  first  written  objection  to  the  confirmation  of 
his  final  report.  In  this  objection  the  appellant  stated  in  sub- 
stai^  that,  prior  to  and  at  the  time  of  her  death,  the  appellee's 
decedent  was  the  owner  of  a  sheriflf's  certificate  for  certain 
described  lands  in  Fulton  county,  Indiana;  that,  long  prior 
to  her  death,  the  decedent  was  entitled  to  a  deed  for  said  lands 
irom  the  sheriff  of  Fulton  county,  and  was,  at  the  time  of  her 
death,  the  owner  in  fee  of  such  lands;  that  such  certificate 
fell  into  the  hands  of  the  appellee,  the  administrator,  and  he 
procured  from  the  sheriff  a  deed  to  the  decedent,  and  had  the 
same  recorded  in  the  recorder's  office  of  the  county ;  that,  after 
procuring  such  deed  and  the  record  thereof,  the  appellee  pro- 
cured from  the  sheriff  the  return  of  such  certificate,  which  had 
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been  and  then  was  extinguished,  by  reason  of  the  deed  so  made 
thereon,  and  obtained  from  the  court  an  order  to  sell  such 
certificate  at  public  auction,  which  sale  he  reported  to  the 
court,  and  the  same  was  confirmed  by  the  court;  that  the  fee 
to  such  lauds  was  vested  in  the  decedent,  at  the  time  of  her 
death,  and  the  only  act  to  be  done,  to  perfect  the  title  in  her, 
was  done  by  the  execution  and  delivery  of  the  sheriff's  deed 
to  the  appellee;  that  the  taking  of  such  deed  by  the  appellee 
from  the  sheriff  extinguished  the  sheriff's  certificate ;  that  the 
lands  were  of  the  value  of  $1,200 ;  that  the  certificate  was  sold 
and  assigned  by  appellee  for  $700 ;  that  the  lands  still  belonged 
to  the  decedent's  estate,  and  the  iitle  thereto  had  been  clouded 
by  the  wrongful  and  fraudulent  act  of  the  appellee,  in  pretend- 
ing to  make  sale  of  the  certificate,  when  he  knew  that,  by  offer- 
ing the  land  itself,  he  could  obtain  a  better  price  than  for  the 
certificate ;  that,  according  to  appellee's  final  report,  nothing 
was  left  for  distribution ;  whereas,  if  the  appellee  had  admin- 
istered and  sold  the  land,  according  to  law,  with  an  unclouded 
title,  enough  assets  could  have  been  realized  from  the  sale  to 
pay  all  debts  and  leave  $400  for  distribution  among  the  heirs 
of  the  decedent. 

It  will  be  seen,  we  think,  from  the  statement  of  this  first 
objection,  that  the  appellant  does  not  object  or  except  therein 
to  the  appellee's  final  report  or  to  any  item  thereof.  In  the 
form  of  an  objection  to  the  report,  the  appellant  really  com- 
plains of  the  appellee's  petition  for  an  order  to  sell  the  sheriff's 
certificate,  of  the  action  of  the  court  in  ordering  such  sale,  and 
of  the  sale  so  made  and  confirmed  by  the  court.  It  may  have 
been  that  these  proceedings  of  the  court  were  erroneous,  but 
they  were  not  appealed  from  and  are  not  now  before  us.  In 
the  absence  of  an  averment  showing  the  contrary,  it  may  well 
be  assumed,  we  think,  that  the  appellant,  as  one  of  the  dece- 
dent's heirs,  was  a  party  to  those  proceedings  and  hac^  his  day 
in  court  in  relation  thereto.  The  proceedings  were  not  void, 
even  if  erroneous,  and  they  can  not  be  attacked  collaterally 
in  this  proceeding.     Appellant's  counsel  cite  and  rely  upon 
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the  provisions  of  section  473  of  the  civil  code  of  1852.  In 
this  section  it  was  provided  that  "  In  case  the  purchaser  of 
any  real  estate  upon  execution,  having  paid  the  purchase- 
money  therefor,  shall  die  before  a  deed  of  conveyance  shall 
have  been  executed  to  hira,  the  sheriff  shall  convey  such  Teal 
estate  to  the  heirs  or  devisees  of  the  deceased  person."  2  R. 
S.  1876,  p.  219. 

This  section  was  enacted  long  prior  to  the  redemption  law, 
providing  for  the  issue  of  a  certificate  of  sale  by  the  sheriff; 
which  certificate  would  entitle  the  holder  thereof  to  a  sheriff^s 
deed  of  the  property,  if  the  same  were  not  redeemed  within 
the  time  allowed  by  law.  Such  a  certificate  was  and  is  assign- 
able, and  there  can  be  no  doubt,  we  think,  that  the  holder 
thereof  might  lawfully  assign  and  transfer  the  same  after  the 
expiration  of  the  time  for  redemption.  If  the  holder  might 
thus  assign  and  transfer  the  certificate,  in  the  event  of  his 
death,  why  might  not  the  proper  court  authorize  his  admin- 
istrator to  sell  and  assign  such  certificate?  We  do  not  find 
it  necessary  for  us  to  answer  this  query,  in  this  case;  for, 
whether  the  appellee^s  sale  and  transfer  of  the  certificate  was 
valid  or  invalid,  it  is  clear,  we  think,  that  the  appellant  can 
not  complain  of  such  sale  and  transfer  in  this  proceeding. 
Our  conclusion  is  that  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  appellant's  first  objection  to  the  confirmation 
of  the  final  report. 

The  appellant's  second  objection  was,  in  substance,  that  one 
Samuel  Conger  was  indebted  to  the  decedent,  at  the  time  of 
her  death,  for  certain  articles  of  property  of  the  aggregate 
value  of  §200,  which  sura  had  never  been  collected  from  said 
Samuel  Conger  by  the  appellee,  and  was  still  due  the  dece- 
dent's estate  and  unpaid. 

We  think  this  second  objection  to  the  confirmation  of  the 
report  was  clearly  insufficient.  It  was  not  stated  that  Samuel 
Conger  was  solvent,  or  that  his  debt  to  the  estate  might  have 
been  collected  by  the  appellee. 
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The  last  error  assigned  is  that  the  appellee's  final  report 
"did  not  state  facts  sufficient  to  entitle  him  to  the  relief  sought 
and  granted  by  the  court."  This  assignment  of  error  pre- 
sents no  question  for  the  decision  of  this  court.  An  admin- 
istrator's report  is  not  a  complaint^  nor  in  the  nature  of  a 
complaint.  It  is  not  the  subject  of  demurrer^  nor  can  it  be 
assigned  as  error  in  this  court,  that  the  report  did  not  state 
fiicts  sufficient  to  entitle  the  administrator  to  his  discharge. 
Where  a  party  interested  in  a  decedent's  estate  is  not  satisfied 
with  the  final  report  of  the  administrator,  he  must  point  out 
to  the  court,  clearly  and  specifically,  the  grounds  of  his  ob- 
jections. In  such  a  case  the  rules  of  pleading  in  civil  actions 
are  not  applicable,  and  the  alleged  insufficiency  of  the  final 
report  can  not  be  reached  or  tested  by  a  general  demurrer  be- 
low or  by  an  assignment  of  error  here. 

Under  this  assignment  of  error,  the  point  made  by  the  ap- 
pellant's counsel  in  argument  is  that  the  report  was  insuffi- 
cient, because  it  did  not  state  that  the  appellee  had  collected 
all  claims  due  the  estate.  The  report  did  not  show  that  there 
were  any  claims  due  the  estate,  and  if  the  appellant  knew  of 
any  such  claims,  which  were  solvent  and  collectible,  he  should 
have  stated  the  facts  in  relation  thereto  in  his  written  objec- 
tions to  the  report.  The  appellee  stated  in  his  final  report 
"  That  he  had  disposed  of  all  of  the  assets  of  the  estate,  and 
paid  all  debts ; "  and  the  report  was  approved  and  confirmed 
by  the  court,  whose  duty  it  was  to  supervise  and  watch  over 
the  acts  of  the  appellee,  as  administrator.  In  the  particular 
complained  of,  we  are  of  opinion  that  the  final  report  was 
sufficient. 

We  have  found  no  error  in  the  record  of  this  cause  which 
would  authorize  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 
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No.  10,410. 

Board  op  Commlssioners  op  Rush  County  v.  RusHVii^Lfi 
AND  Vienna  Gravel  Road  Company. 

CoNTRACrr.  —  County  CommiffAioners.  —  UUin  Vires.  —  Turnpike  Companies.  — 
Bridges, — A  contract  between  a  board  of  county  commissioners  and  a 
turnpike  company,  whereby  the  latter  releases  to  the  county  all  right 
to  a  bridge  theretofore  owned  by  the  company,  and  the  county  under- 
takes to  keep  the  bridge  in  repair  for  the  use  of  the  public,  and  in  con> 
sideration  of  this  the  turnpike  company  agrees  that  when  the  county 
shall  be  required  to  rebuild  the  bridge  the  company  will  make  the  neces- 
sary fills  and  approaches,  is  valid.  Driftwood,  etc,,  T.  P.  Co,  y.  Board,  etc, 
72  Ind.  226,  distingiiislied. 

8amr. — A  turnpike  company  may  bind  itself  in  a  contract  with  a  board 
of  county  commissioners  to  contribute  to  the  cost  of  the  construction  of 
a  public  bridge  on  the  line  of  the  company's  road. 

Bridge. — Approaches. — The  approaches  to  a  bridge,  within  reasonable  limitB^ 
arc  a  part  of  the  bridge. 

From  the  Rush  Circuit  Court. 

W,  A.  Cullen  and  B.  L.  Smith,  for  appellant. 

G.  IL  Pantcnncy,  A.  B,  Irmn  and  J.  S.  Scobey,  for  appellee. 

Woods,  C.  J. — The  appellant  sued  the  appellee  in  a  com- 
plaint of  two  paragraphs,  each  based  upon  the  following  writ- 
ten proposition,  which,  it  is  alleged,  was  accepted  and  acted 
upon  by  the  appellant,  to  wit : 

"To  the  Board  of  County  Commissioners  of  Rush  County, 
Indiana — Gentlomen  :  Whereas  the  Rushville  and  Vienna 
(xravel  Road  Company  have  already  spent  a  large  sum  of 
money  in  the  repair  of  the  bridge  over  Flat  Rock,  on  the 
line  of  its  road,  and  will  soon  be  compelled  to  expend  other 
large  sums  of  money  in  the  repair  of  said  bridge  or  in  the 
construction  of  a  new  one  on  the  site  of  said  bridge,  and 
thereby  be  compelled  to  toll  said  bridge  to  reimburse  it  for 
the  money  so  expended;  and  the  county  of  Rush  desires 
that  said  bridge  should  be  open  to  the  public  free  of  toll: 
It  is  agreed  that  in  consideration  that  said  bridge  and  all 
repairs   and   claims  therefor   made  thereon   by  said  gravel 
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road  company  be  given  and  relinquished  to  said  county, 
the  county  will  hereafter  keep  the  bridge  in  repair  and  good 
condition  for  the  use  of  the  public;  and  said  gravel  road 
company  hereby  releases  to  the  county  all  right  or  title  to 
said  bridge,  the  county  agreeing  to  assume  the  control  and 
custody  of  said  bridge  from  and  after  this  date.  It  is  further 
agreed  that  when  said  county  shall  be  required  to  rebuild 
fiaid  bridge,  said  gravel  road  company  hereby  agrees  to  make 
the  necessary  fills  and  approaches  at  its  expense :  Provided^ 
That  nothing  in  the  above  is  to  be  construed  to  mean  any 
abandonment  of  any  part  of  the  road-bed  of  said  company. 
[Signed]  "J.  H.  Mauzy,  President. 

"James  D.  Pattison. 
"Eli  Buell. 

"Dec.  11,.1880.''  "T.  N.  Shirk." 

The  second  paragraph  charges  that  on  the  11th  day  of 
December,  1880,  the  public  convenience  required  the  build- 
ing of  a  bridge  across  the  Flat  Rock  one-fourth  of  a  mile  east 
of  Rushviile ;  that  theretofore,  for  many  years,  the  defendant 
had  owned  and  operated  its  gravel  road  from  Rushviile  east 
to  the  town  of  Vienna,  in  Rush  county,  over  a  bridge  at  the 
same  place  where  the  new  bridge  was  afterward  built,  and 
had  charged  toll  for  the  use  thereof;  that  from  long  use  this 
bridge  had  become  unsafe;  that  the  estimated  cost  of  the  new 
bridge,  with  approaches  and  abutments,  was  six  thousand  dol- 
lars; that  the  appellant's  board  was  not  disposed  to  appro- 
priate any  part  of  said  sum,  unless  the  defendant,  who  had 
worn  out  the  old  bridge  and  was  more  interested  than  any 
other  in  having  a  new  bridge  built,  would  assist,  and  promise 
and  pay  a  sum  sufficient  to  make  the  fills  and  approaches  to 
the  bridge;  that  the  board  was  willing  to  appropriate  enough 
to  build  the  balance  of  the  structure ;  that  thereupon  defend- 
ant, by  its  officers  and  directors,  adopted  and  entered  upon 
its  records  the  proposition  aforesaid,  and  caused  it  to  be  pre- 
sented to  the  appellant^s  board  then  in  regular  session,  which 
l)oard  accepted  and  caused  the  same  to  be  entered  of  record ; 
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and  on  the  faith  thereof  contracted  for  the  erection  of  said 
new  bridge  at  a  cost  of  five  thousand  dollars^  and  by  the  1st 
of  July,  1881,  had  the  same  completed,  and  notified  the  de- 
fendant of  the  fact,  and  requested  it  to  make  the  fills  and  ap- 
proaches; that  the  defendant  failed  and  refused  to  comply 
with  this  request,  and  the  plaintiflF  was  compelled  to  and  did 
do  the  work,  at  an  expense  of  nine  hundred  dollars,  which,, 
upon  demand  made,  the  defendant  refused  to  repay. 

The  court  sustained  a  demurrer  to  this  complaint  for  want 
of  &cts,  and  the  question  is  whether  or  not  the  decision  was 
right.  Counsel  for  the  appellee  insist  that  the  appellant  ex- 
ceeded its  powers  in  making  the  contract,  and  consequently 
that  neither  party  was  bound.  The  decision  in  the  case  of 
The  Driftwood  V.  Turnpike  Co.  v.  Board,  etc.,  72  Ind.  226,  it 
18  claimed,  is  conclusive  on  the  point.  We  do  pot  think  so. 
The  contract,  which  in  that  case  was  pronounced  invalid,, 
purported  to  bind  the  county  perpetually  to  maintain  and 
keep  in  repair,  in  the  line  of  the  turnpike  company's  road, 
the  approach  to  a  bridge ;  and  as  the  terms  of  the  contract 
were  inconsistent  with  the  powers  conferred-  and  duties  im- 
posed by  statute  on  the  county  board,  in  respect  to  bridges 
and  highways,  it  was  decided  that  the  contract  was  void» 
But  in  the  writing  now  before  us  we  find  no  restriction  of  the 
powers  of  the  board,  nor  imposition  upon  it  of  any  duty  or 
obligation  inconsistent  with  the  provisions  of  law.  The 
Gravel  Road  Company  in  terms  "  releases  to  the  county  all 
right  or  title  to  the  bridge,  and  the  county  undertakes  to  keep^ 
it  in  repair"  for  the  use  of  the  public.  So  that,  as  we  con- 
strue the  agreement,  it  imposed  no  obligation  upon  the  county 
in  respect  to  this  bridge  diifcrent  from  the  duties  imposed  by 
law  in  respect  to  bridges  generally;  and,  consequently,  in 
case  of  a  failure  to  repair  or  keep  up  the  structure,  the  de- 
fendant can  have  no  action  for  a  breach  of  the  contract.  The 
manifest  design  of  the  parties  was  that  the  appellee  should  be 
relieved  from  responsibility,  and  that  the  county  thereafter 
should  have  charge  of  this  as  of  other  public  bridges.     The^ 
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status  of  the  bridge  having  thus  been  determined,  it  was  com- 
petent for  the  county  to  construct  a  new  iastead  of  the  old 
one;  and  the  defendant,  being  interested  because  the  bridge 
constituted  the  connecting  link  between  the  two  parts  of  its 
road,  had  power  to  bind  itself,  as  it  did,  to  pay  the  cost  of 
constructing  the  approaches.  County  boards  are  expressly 
empowered  to  receive  and  appropriate  all  donations  for  the 
erection  and  repair  of  bridges.  1  R.  S.  1876,  p.  239,  sec.  3; 
R.  S.  1881,  sec.  2887 ;    Bingham  v.  Board,  etc.,  55  Ind.  113. 

The  approaches  to  a  bridge,  within  reasonable  limits — per- 
haps three  hundred  feet— constitute  a  part  of  the  bridge. 
Zhnfttvood,  etc.,  T.  P.  Go.  v.  Boards  etc.,  supra.  And  whether  the 
promise  of  the  defendant  be  considered  as  a  donation  authorized 
and  made  binding  by  the  statute,  or  as  resting  upon  a  consid- 
eration,  it  ought,  in  good  conscience,  to  be  upheld  and  en- 
forced. The  first  paragraph  of  the  complaint  does  not  show 
that  the  bridge  was  in  any  way  connected  with  the  defend- 
ant's road;  and,  without  such  showing,  we  are  not  prepared 
to  say  that  the  defendant  could  bind  itself  to  share  or  con- 
tribute to  the  cost  of  construction. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  second  paragraph  of  complaint. 


No.  9971. 

Phillip  et  al.  v.  Aurora  IjOdge  No.  104  I.  O.  G.  T. 

ET  AL. 

Ck>BPORATiON. —  Benevolent  Society. —  Tnuiees. —  AxUhorUy  to  Make  Ijcase. — 
Where  the  trustees  of  a  secret  society  are  vested  with  general  power  to 
manage  its  property,  a  lease  of  the  lodge  room  to  another  society  for  use 
one  night  in  each  week  is  not  beyond  their  power  and  is  valid. 

Pleading. — Haimless  Eiror. — Where  the  general  denial  is  pleaded,  there 
IB  no  available  error  in  sustaining  a  demurrer  to  an  additional  para- 
graph which  avers  no  fact  not  admissible  under  the  general  denial. 

From  the  Dearborn  Circuit  Court. 
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H,  D.  McMullen,  D,  T.  Downey  and  /.  if.  Dunn,  for  ap- 
pellants. 

C.  S.  Jelley,  for  appellees. 

BiCKNELL,  C.  C. — The  appellants^  members  of  Harmony 
Lodge  No.  69,  of  the  Knights  of  Pythias, suing  for  themselves 
and  other  members  of  said  corporation,  allege  in  their  com- 
plaint that  said  corporation  and  another  corporation  of  the 
Knights  of  Pythias,  named  Union  Lodge,  are  tenants  in  com- 
mon of  a  certain  hall,  owning  in  common  the  fixtures  and  fur- 
niture thereof  for  the  purposes  of  their  incorporation ;  that, 
under  the  by-laws  of  said  corporations,  three  trustees  of  each 
are  a  joint  board  of  trustees,  for  the  purpose  of  transacting 
their  business  in  the  occupancy  of  said  hall ;  that  Aurora  Lodge 
No.  104  of  Good  Templars  claims  to  have  leased  from  said  joint 
board  the  ;said  hall,  and  tlireatcns  to  enter  and  use  the  same; 
that  there  lias  been  no  valid  lease  made,  and  that  such  entry 
and  use  would  be  a  trespass  irreparable  and  not  capable  of 
compensation  in  damages.  The  complaint  demands  an  in- 
junction to  prevent  such  entry  and  use. 

The  defendants  answered  by  a  general  denial.  They  also 
filed  a  cross  complaint.  A  demurrer  to  the  cross  complaint 
was  overruled.  The  plaintiffs  answered  the  cross  complaint 
by  a  general  denial  and  a  special  answer.  A  demurrer  to  the 
special  answer  to  the  cross  complaint  was  sustained.  The 
cause  was  tried  by  the  court  upon  the  complaint  and  cross 
complaint,  and  the  general  denials.  The  court  found  for  the 
defendants  and  rendered  a  judgment  quieting  their  title  and 
possession  as  against  the  plaintiffs,  for  one  year  from  October 
1st,  1881. 

The  plaintiffs  moved  for  a  new  trial,  alleging  that  the  find- 
ing was  contrary  to  the  evidence  and  contrary  to  law.  This 
motion  was  overruled,  and  the  plaintiffs  appealed  from  the 
judgment.     They  assign  as  errors: 

1.  Overruling  the  demurrer  to  the  cross  complaint. 
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2  and  3.  Overruling  the  demurrer  to  the  special  answer  to 
the  cross  complaint. 

4.  Overruling  the  motion  for  a  new  trial. 

The  fourth  of  these  specifications  of  error  presents  no  ques- 
tion, because  there  is  no  bill  of  exceptions.  As  to  the  de- 
murrer to  the  cross  complaint,  the  cross  complaint  alleged 
that  said  Aurora  Lodge  had  rented  the  hall  from  said  joint 
board  of  trustees  for  one  year  from  October  1st,  1881,  by  a 
written  lease  executed  by  William  A.  Griffith,  Robert  B.  Fow- 
ler and  Ephraim  Ricketts,  trustees  of  ^aid  Union  Ix)dge,  and 
by  Mayer  Mayer  and  Charles  H.  Lambkin,  trustees  of  said 
Harmony  Lodge,  and  by  Frank  A.  Wood,  Charles  Sweet  and 
William  H.  Hamilton,  trustees  of  said  Aurora  Lodge;  that 
«aid  trustees  of  said  Union  and  Harmony  Lodges,  who  executed 
said  lease,  w^ere  a  majority  of  said  joint  board  of  trustees,  and 
had  full  power  and  authority  to  execute  the  same ;  that,  when 
executed,  it  was  delivered  to  said  trustees  of  said  Aurora  Lodge, 
who  were  put  in  possession  of  said  hall,  and  were  in  the  actual 
occupancy  of  the  same  under  the  lease,  at  the  time  of  the  com- 
mencement of  this  suit. 

The  cross  complaint  prayed  that  the  plaintiffs  be  enjoined 
against  interfering  with  defendants  in  their  quiet  and  peace- 
able possession  of  said  premises  during  the  term  of  said  lease. 
The  original  cotniilaint  averred  that,  under  the  by-laws  of  the 
grand  lodge,  three  trustees  of  each  lodge  jointly  occupying 
a  hall  were  a  joint  board  of  trustees  "  for  the  purpose  of  trans- 
acting the  business  of  the  several  lodges  so  occupying  said  hall." 

The  original  complaint  also  averred  that  said  Fowler, 
Ricketts  and  Griffith,  on  the  part  of  said  Union  Lodge, 
iind  said  Mayer  Mayer,  Charles  Lambkin  and  one  Rectanus 
•on  the  jMirt  of  said  Harmony  Lodge,  constituted  said  joint 
board  of  trustees,  and  that,  under  the  by-laws  of  said  grand 
lodge,  it  was  the  duty  of  said  joint  trustees  to  take  charge  of 
all  joint  property  of  said  several  lodges,  and  to  manage  the 
business  thereof,  and  to  prescribe  such  rules  for  the  conduct 
and  government  of  the  same  as  may  be  proper  from  time  to 
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lime,  not  inconsistent  with  the  general  laws  of  the  order,  and 
that  when  said  board,  by  a  majority  thereof,  shall  adopt  any 
rules,  regulations  or  orders  for  the  conduct  of  said  several 
lodges  so  represented  by  them,  the  same  shall  be  final  and 
binding  upon  all  the  lodges  meeting  in  said  hall. 

Annexed  to  the  cross  complaint  was  a  copy  of  the  lease 
signed  by  all  of  said  joint  board  except  said  Rectanus,  and 
by  all  of  the  trustees  of  Aurora  Lodge ;  it  recites  that  said 
joint  board  has  rented  to  said  Aurora  Lodge  the  use  of  said 
hall  for  the  period  of  one  year,  etc.,  to  be  used  on  Thursday 
night,  the  lessee  to  take  good  care  of  the  room  when  so  used, 
and  to  permit  no  nuisance,  and  at  the  end  of  the  term  to 
peaceably  surrender  possession. 

The  appellant  claims  that  such  a  lease  was  beyond  the  power 
of  a  majority  of  the  board  of  trustees,  and  was  an  unwarrant- 
able diversion  of  the  property  from  its  legitimate  corporate 
purposes;  but  we  think  the  lease  was  fairly  within  their  au- 
thority, and  bound  the  lodges  they  represent<?d.  There  was 
no  error  in  overruling  the  demurrer  to  the  cross  complaint. 
As  to  the  demurrer  to  the  special  answer  to  the  cross  complaint, 
that  answer  was  pleaded  together  with  the  general  denial ;  it 
simply  averred  that  the  lease  was  void  and  beyond  the  power 
of  the  trustees,  and  that  said  lodges  were  not  authorized  hy 
law  to  hold  property  for  the  purpose  of  renting  the  same  for 
profit,  and  that  if  they  were  so  authorized  they  could  not  da 
it  against  the  protest  of  any  individual  member,  and  that  the 
plaintiffs  had  always  protested  against  such  leading,  and  that 
said  Harmony  Lodge,  on  September  21st,  1881,  expressly 
ordered  its  trustees  not  to  make  such  a  lease ;  that  defendants 
have  not  paid  anything  for  said  lease,  nor  taken  possession 
of  said  hall  under  said  lease,  with  the  knowledge  or  consent 
of  said  Harmony  Lodge,  or  of  the  plaintiffs,  and  that  said 
Harmony  Lodge  has  not  done  any  act  by  wliich  she  is  estopped 
from  alleging  the  invalidity  of  said  lease. 

There  was  no  error  in  sustaining  the  demurrer  to  this  an- 
swer;   so  far  as  it  contained  any  material  allegation  of  fiict 
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it  was  embraced  in  the  general  denial ;  so  far  as  it  contained 
mere  matter  of  law  it  amounted  to  nothing  as  an  answer. 
There  is  no  error  in  the  record.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 


The  Board  of  Commissioners  of  Shelby  County  «. 

Deprez,  Administrator. 

Bridges. — Negligence. — CotirUy, — A  county  is  liable  for  a  failure  to  exercise 
ordinary  care  and  skill  in  the  construction  of  bridges  upon  the  high- 
ways of  the  county,  including  the  approaches  thereto. 

Same. — Complaint. — A  complaint  in  an  action  against  a  county  for  an  in- 
jury resulting  (rom  the  negligent  failure  of  the  county  to  put  up  rail- 
ings at  the  approaches  of  a  bridge,  which  shows  that  the  county  built 
the  bridge,  but  fails  to  show  that  it  was  upon  such  highway,  or  at  a  place 
where  the  county  had  authority  to  build  it,  is  bad  on  demurrer. 

From  the  Johnson  Circuit  Court. 

E.  P.  Ferris,  D.  D,  Banta,  W.  W.  Spencer,  J.  8.  Ferris,  T. 
B.  Adams  and  L.  T.  Michener,  for  appellants. 
N.  B.  Berryman  and  B,  F.  Love,  for  appellee. 

Elliott,  J. — We  copy  frora  the  complaint  of  the  appel- 
lee that  part  which  describes  the  negligent  acts  alleged  to  give 
the  appellee  a  cause  of  action ;  it  is  as  follows : 

**The  plaintiff  complains  of  said  defendant,  and  says  that 
in  the  year  1867  the  defendants  built  and  constructed,  and 
caused  to  be  built  and  constructed  across  a  stream  of  water 
known  as  Blue  river,  in  said  county,  and  near  the  northern 
terminus  of  Harrison  street,  in  the  city  of  Shelbyville,  and 
on  or  near  what  is  commonly  known  and  called  the  Michi- 
gan State  road,  a  certain  bridge  across  said  stream ;  that  said 
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defendants,  by  themselves,  their  agents  and  employees,  built 
and  constructed  said  bridge  in  a  careless,  negligent,  unskilful 
and  improper  manner,  in  this :  That  between  the  parapet  wall 
of  the  abutment  on  the  south  end  of  said  bridge  and  the  arck 
at  the  east  side  and  south  end  of  said  bridge  there  is  an  un- 
protected and  open  space  for  a  distance  of  seven  feet  from 
said  abutment  to  said  arch ;  that  underneath  said  open  way 
there  is  a  chasm  of  the  depth  of  twenty  feet,  of  the  full  length 
of  said  open  way,  at  the  bottom  of  which,  underneath  said 
open  way,  are  many  rough  stones  in  the  bed  of  said  stream  ; 
that  in  the  construction  and  building  of  said  bridge  the  de- 
fendants carelessly  and  negligently  failed  and  neglected  to 
construct  any  wall,  railing  or  bannister  to  protect  persons, 
animals  or  vehicles  from  being  precipitated  therefrom  at  said 
point;  that  said  bridge  and  the  roads  connecting  therewith,, 
from  the  time  said  bridge  was  constructed  to  the  present,  were 
and  are  much  frequented  by  travel ;  and  that  from  the  time 
of  the  construction  of  said  bridge  up  to  the  time  of  the  in- 
juries hereafter  complained  of,  said  bridge  was  kept  and  main- 
tained in  its  said  unprotected  and  unsafe  condition  as  afore- 
said/' 

It  has  been  decided  in  several  cases  that  counties  are  bound 
to  use  ordinary  care  and  skill  in  the  construction  or  mainte- 
nance of  bridges  forming  parts  of  the  public  highways,  and 
that  they  are  liable  to  an  action  for  injuries  resulting  from 
this  breach  of  duty  ;  and  we  are  satisfied  that  these  cases  cor- 
rectly state  the  law.  House  v.  Board,  etc.,  60  Ind.  680  (28 
Am.  R.  657)  ;  Pritchett  v.  Board,  etc.,  62  Ind.  210.  We  are 
asked  to  overrule  these  cases,  but  we  have  found  no  reason 
for  questioning  their  soundness.  They  are  approved  in  the 
late  cases  of  State,  ex  rel.,  v.  Board,  etc.,  80  Ind.  478  (41  Am. 
R.  821)  ;  State,  ex  rel.,  v.  Demaree,  80  Ind.  519 ;  Board,  etc.,  v. 
Pritcliett,  85  Ind.  68.  Judp^e  Thompson,  in  his  work  on 
Negligence,  points  out  the  distinction  between  counties  or- 
ganized and  existing  under  a  statute  empowering  them  to 
raise  funds,and  political  organizations  having  no  such  powers. 
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and  approves  the  principle  laid  down  in  House  y.  Board,  etc, 
supra.  He  says:  "The  ground  on  which  Lord  Kenyon 
placed  his  judgment  in  Russell  v.  Men  of  Devon  [2  T.  R.  667], 
that  counties  have  no  corporate  fund,  and  that  judgments  for 
damages  against  them  would  hence  have  to  be  levied  off  the 
property  of  any  one  or  more  of  the  individual  inhabitants — 
is  not  sound  when  applied  to  counties  in  Missouri,  Illinois  and 
other  Western  States.  These  counties  are  political  bodies, 
having -a  common  administrative  board,  elected  by  the  voters 
of  the  county,  by  which  the  business  of  the  county  is  trans- 
acted. Through  this  board  the  county  contracts  and  is  con- 
tracted with,  sues  and  is  sued.  Many  counties  issue  negotia- 
ble securities  in  large  amounts.  Their  administrative  boards 
possess  a  limited  power  of  taxation  for  county  purposes.  In 
these  respects,  no  substantial  difference  is  perceived  to  exist  be- 
tween them  and  chartered  municipal  corporations.''  1  Thomp. 
Neg.  618.  In  speaking  of  House  v.  Board,  etc.,  supra.  Judge 
Dillon  says :  "  It  must  be  confessed  that  it  is  not  easy  to  find 
a  legal  basis  for  the  distinction  between  cities  and  counties  in 
respect  of  the  duty  to  keep  the  streets  and  highways  under 
their  respective  jurisdictions  in  repair,  whereby  the  former 
are  held  to  an  implied  civil  liability  for  damages  caused  by 
the  neglect  of  this  duty,  and  the  latter  are  held  not  to  be  thui 
liable."  2  Dill.  Mun.  Corp.,  3d  ed.,  section  998.  We  think 
no  basis  upon  which  to  rest  such  a  distinction  can  be  found, 
for  the  reason  that  none  exists. 

We  can  not,  therefore,  hold  the  complaint  bad  on  the  ground 
that  there  is  no  liability  for  a  breach  of  duty  respecting  bridges 
belonging  to  the  county,  or  forming  part  of  a  public  highway 
under  the  charge  and  control  of  its  officers. 

Where  a  duty  rests  upon  a  county  or  other  public  corpora- 
tion to  make  a  bridge  reasonably  safe  for  travel,  it  is  culpably 
negligent  if  it  fails  to  use  ordinary  care  to  make  the  approaclies 
safe ;  for  approaches  are  parts  of  the  bridge.  Drijiwood,  etc., 
Go.  V.  Board,  etc.,  72  Ind.  226 ;  Staiej  ex  rel.,  v.  Demaree,  supra. 

Where  railings  are  needed  to  make  a  bridge  reasonably  safe 
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for  travel  by  those  who  exercise  ordinary  care,  the  corporation 
in  charge  of  the  bridge  is  guilty  of  actionable  negligence  if  it 
fails  to  use  ordinary  care  and  diligence  to  supply  them. 
Whether  such  railings  are  needed  is  usually  a  question  of  &ct 
for  the  jury ;  but  when,  without  them,  the  bridge  would  be 
unsafe,  the  corporation  must  use  ordinary  care  to  supply  and 
place  them  in  proper  position.  Shear.  &  Redf.  Neg.,  section 
253;  2  Thompson  Ncg.  797. 

There  is  a  fatal  defect  in  the  complaint.  It  is  not  .shown 
that  the  bridge  was  one  which  the  county  had  authority  to 
build.  It  is  well  settled  that  a  public  corporation  can  not  be 
held  responsible  for  injuries  resulting  from  an  act  done  by  its 
officers  beyond  its  power  and  jurisdiction.  There  is,  in  this 
respect,  a  well  defined  distinction  between  public  and  private 
corporations.  Browning  v.  Board,  etc.,  44  Ind.  11 ;  Haag  v. 
Board,  etc.,  60  Ind.  511  (28  Am.  R.  654) ;  Driftwood,  etc.,  Go. 
V.  Board,  etc,,  72  Ind.  226;  Cummins  v.  Giiy  of  Seymour,  79 
Ind.  491  (41  Am.  K.  618).  A  public  corporation  is  not  liable 
for  injuries  caused  by  the  unsafe  condition  of  a  bridge  which 
its  officers  had  no  authority  to  build.  2  Dill.  Mun.  Corp. 
(3d  ed.),  section  970.  There  is  nothing  showing  that  the  bridge 
formed  any  part  of  a  highway,  or  that  the  place  where  it  was 
htiilt  was  one  where  the  county  had  authority  to  build  a  bridge. 

Where  negligence  is  the  ground  of  an  action  against  a  pub- 
lic corporation,  it  is  necessary  to  show  a  duty  and  its  breach. 
Neither  a  county  nor  a  city  can  be  made  responsible  for  neg- 
ligence in  maintaining  a  bridge  or  highway  unless  there  rests 
upon  it  some  duty.  This  is  an  old  and  familiar  rule.  In  one 
of  the  old  books  it  is  said  that  to  charge  a  person  for  jiegli- 
gence  respecting  a  public  work  the  law  must  have  imposed 
a  duty  upon  him  so  as  to.  make  that  neglect  cul|)able.  Esp. 
Xisi  Prius,365.  In  Mayor,  etc,,  v.  Henley,  3  Barn.  &  Ad.  77, 
it  is  said,  that  in  order  to  make  a  declaration  good  it  must  ap- 
pear that  the  corporation  was  under  a  legal  obligation  to  re- 
pair.   There  is  no  fact  pleaded  showing  that  the  county  was 
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under  any  duty  to  build  or  maintain  the  bridge  described  in 
the  complaint. 

It  is  true  that  the  appellee  alleges  that  "the  bridge  and  the 
road  connected  therewith  were  much  frequented  by  travel ;  " 
but  this  is  far  from  an  averment  that  it  was  part  of  a  county 
highway.  Turnpike  roads  and  other  ways  are  much  travelled, 
but  they  are  not  county  roads.  CountieS  are  not  responsible 
for  unsafe  bridges  not  belonging  to  them,  and  not  built  by 
them  in  places  where  they  have  authority  to  build  them.  No 
complaint  can  be  good  without  an  affirmative  showing  of  the 
authority  to  build  at  the  place  where  the  bridge  was  erected. 

The  complaint,  instead  of  showing  that  the  bridge  is  a 
county  bridge,  really  shows  that  it  is  a  bridge  within  the  city 
of  Shelbyville.  It  may  be  that  there  are  exceptional  cases 
where  a  county  may  own  and  be  responsible  for  a  bridge 
within  an  incorporated  city.  Carpenter  v.  City  of  Cohoes,  81 
N.  Y.  21 ;  S.  C,  37  Am.  R.  468 ;  Eyler  v.  County  Comm'ra,  49 
Md.  257 ;  S.  C,  33  Am.  R.  249 ;  McQure  v.  Common  Council, 
2  Ind.  147.  This  point,  however,  is  not  passed  upon,  for  its 
consideration  is  not  necessary  to  a  decision  of  the  case  before  us. 
Where  the  complaint  shows  a  bridge  to  be  within  a  city  the 
county  can  not  be  held  liable,  if,  in  such  a  case,  it  can  be  held 
liable  at  all,  without  affirmatively  showing  that  the  bridge  be- 
longed to  the  county,  and  that  the  county  was  charged  with 
the  duty  of  maintaining  it. 

Under  our  statute  it  is  quite  dear  that  counties  have  no 
power  to  build  bridges  as  part  of  the  streets  of  a  city,  for 
that  duty  is  expressly  committed  to  the  common  council.  R. 
S.  1881,  section  3161;  Loirrey  v.  City  of  Delphi^  55  Ind. 
250;  City  of  Delphi  v.  Lowery,  74  Ind.  520  (39  Am.  R.  98). 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Petition  for  a  rehearing  overruled. 

Vol.  87.-33 


614  SUPREME  COURT  OF  INDIANA, 


Lake  Erie  and  Western  Railway  Company  v.  Kinsey. 


87    514 
186  S30,  No.  9883. 


Sr  614 

^  »»l        Lake  Erie  and  Western  Railway  Company  v.  Kinsey^ 

,  87    514 
131        7 

1 131   458  Pbactice. — StiHking  Out  Headings, — Evidence, — The  refusal  to  strike  out 

87   5U  irrelevant  or  immaterial  matter  in  pleadings  or  parts  thereof  is  not 

182   306  available  error.     Evidence  in  proof  thereof  should  be  excluded  on  ob- 

87   514  jection. 

1§  mS'  Railroad. — Appropriation  of  Land  for  Right  of  Way, — Compenaalion. — Emi- 

-  nent  Domain, — A  railroad  can  not  take  private  property  for  right  of  way^ 

against  the  owner's  wish,  without  first  paying  full  compensation  therefor. 
Same. — Payment  to  Clerk. — Title. — Ejectment, — License. — Statute  Construed, — 
Appeal, — Supreme  Court, — Judgment — A  railroad  company  proceeded  to 
^  condemn  a  right  of  way,  under  the  statute  ( R.  S.  1881,  sec.  3907),  and,  hav- 
ing paid  to  the  clerk  the  damages  assessed,  took  possession.    The  owner 
appealed  to  the  circuit  court,  where,  on  trial,  the  damages  were  greatly 
increased,  and  judgment  rendered  therefor.    After  six  months,  the  judg- 
ment being  unpaid,  he  brought  ejectment. 
Held,  that  he  had  a  right  to  recover  possession. 

Heldf  also,  that  the  payment  made  to  the  clerk  did  not  vest  title,  but  oper^ 
ated  only  to  give  a  license  to  take  possession,  subject  to  the  result  of 
future  litigation,  determinable  upon  failure  to  pay  the  compensation 
found  just  on  final  trial. 
Held,  also,  that  prayer  of  appeal  to  the  Supreme  Court  and  an  intention 
to  prosecute  it  did  not  disturb  or  suspend  the  final  judgment  for  com- 
pensation. 

From  the  Jay  Circuit  Court. 

J.  P.  G.  Shanks,  W.  E,  Heckedom,  J.  W.  Headingion  and 
J,  J,  M,  LaFollette,  for  appellant. 

T.  Bosworthy  D.  T.  Tayldr,  J.  M.  Smith  and  0.  H.  Adair ^ 
for  appellee. 

Franklin,  C. — Appellee  sued  appellant  in  ejectment  for 
the  possession  of  a  strip  of  ground  occupied  for  the  use  of  its 
railway.  Appellant  had  taken  the  statutory  steps  to  condema 
the  right  of  way  over  appellee's  land.  Appraisers  had  beea 
appointed  who  assessed  the  damages  at  $50,  and  filed  their 
report  in  the  clerk's  office.  Appellant  immediately  paid  ia 
to  the  clerk  the  $50,  took  possession  of  the  right  of  way,  and 
proceeded  to  construct  its  road.  Appellee,  within  ten  days  af- 
ter the  filing  of  the  report,  filed  with  the  clerk  his  exceptions- 
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thereto,  and  appealed  the  ease  to  the  circuit  court,  where  a 
trial  was  had  before  a  jury,  and  appellee's  damages  were  as- 
sessed at  $790,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  thereon,  which  stood  for  some  six  months  un- 
paid, unsatisfied,  and  unappealed  from,  when  appellee  com- 
menced this  suit  for  possession. 

The  complaint  is  in  two  paragraphs.  The  first  is  in  the 
usual  form  in  ejectment.  The  second  is  the  same,  with  the 
addition  of  the  proceedings  to  condemn  and  appropriate.  Ap- 
pellant answered:  1st.  A  denial.  2d.  The  proceedings  to 
condemn  up  to  and  including  the  filing  of  the  report  of  the 
appraisers  and  the  payment  to  the  clerk  of  the  fifty  dollars. 
3d.  The  whole  of  the  proceedings  to  condemn  and  appropri- 
ate, with  an  allegation  added  that  it  had  prayed  an  appeal  to 
the  Supreme  Court  from  the  judgment  of  $790,  and  intended 
to  take  the  case  there  so  soon  as  it  got  the  proper  transcript 
completed.  Before  answering  appellant  moved  to  strike  out 
all  and  parts  of  the  second  paragraph  of  the  complaint,  and 
also  filed  a  demurrer  to  said  paragraph ;  all  of  which  were 
successively  overruled.  Appellee  then  filed  a  demurrer  to 
the  second  and  third  paragraphs  of  appellant's  answer,  which 
was  sustained.  To  all  of  which  rulings  appellant  excepted, 
and  the  cause  was  tried  upon  the  issue  made  by  the  denial. 

The  errors  assigned  in  this  court  are : 

1st.  Overruling  motion  to  strike  out. 

2d.  Overruling  demurrer  to  second  paragraph  of  complaint. 

3d.  Sustaining  demurrer  to  second  and  third  paragraphs 
of  answer. 

4th.  Overruling  motion  for  a  new  trial. 

All  contemplated  harm  from  irrelevant  and  immaterial 
pleadings  remaining  in  may  be  prevented  by  objections  to 
the  introduction  of  testimony  thereunder.  The  overruling 
of  a  motion  to  strike  out  parts  or  all  of  a  pleading  presents 
no  available  error.  Gill  v.  Slate,  ex  rel.,  72  Ind.  266 ;  Cox  v. 
Bird,  65  Ind.  277 ;  Hay  v.  State,  ex  reL,  58  Ind.  337 ;  CUy 
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of  Crawfordsville  v.  Brunclagc,  57  lud.  2G2 ;  Moore  v.  State, 
ex  rd,y  55  Ind.  360. 

Each  of  the  other  three  specifications  of  error  presents  the 
same  question^  aud  that  is  as  to  whether  an  action  of  eject- 
ment can  be  maintained  upon  the  facts  alleged.  Or,  to  make 
it  more  specific,  can  a  corporation  acquire  title  to  real  estate 
against  the  will  or  consent  of  the  owner,  without  first  paying 
or  tendering  full  compensation  ? 

The  twenty-first  section  of  the  first  article  of  the  constitu- 
tion of  this  State  reads :  "  No  man's  particular  services  shall 
be  demanded  without  just  compensation.  No  man's  property 
shall  be  taken  by  law  without  just  compensation,  nor,  except 
in  case  of  the  State,  without  such  compensation  first  assessed 
and  tendered." 

Under  this  provision  of  our  constitution,  the  Legislature 
had  the  right  to  prescribe  the  manner  in  which  such  just 
compensation  should  be  ascertained. 

The  fifteenth  section  of  the  act  to  provide  for  the  incorpo- 
ration of  railroad  companies  (1  R.  S.  1876,  p.  704)  provides, 
among  other  things,  in  cases  where  the  parties  can  not  agree, 
for  the  filing  of  an  act  of  appropriation  with  the  clerk  of  the 
circuit  court,  and  upon  the  application  of  either  party,  for  the 
judge  appointing  by  warrant  three  disinterested  freeholders 
to  appraise  the  damages,  that  they  shall  proceed  and  forthwith 
return  their  assessment  of  damages  to  the  clerk  of  said  court, 
who  shall  record  the  same,  "  and  thereupon,  such  corporation 
shall  pay  to  said  clerk  the  amount  thus  assessed,  or  tender 
the  same  to  the  party  in  whose  favor  the  damages  are  awarded 
or  assessed ;  aud  on  making  payment  or  tender  thereof,  in  the 
manner  herein  required,  it  shall  be  lawful  for  such  corporation 
to  hold  the  interest  in  such  lands  or  materials  so  appropriated, 
and  the  privilege  of  using  any  materials  on  said  roadway 
within  fifty  feet  on  each  side  of  the  center  of  such  roadway, 
for  the  uses  aforesaid.  *  *  *  The  award  of  said  arbitrators 
may  be  reviewed  by  the  circuit  court  or  other  court  in  which 
such  proceedings  may  be  had,  on  written  exceptions  filed  by 
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either  party  in  the  clerk's  ofBce,  within  ten  days  after  the  filing 
of  such  award,  and  the  court  shall  take  such  order  therein  as 
right  and  justice  may  require,  by  ordering  a  new  appraisement, 
on  good  cause  shown :  Promded,  That  notwithstanding  such 
appeal,  such  company  may  take  possession  of  the  property 
therein  described,  as  aforesaid,  and  the  subsequent  proceedings 
on  the  appeal  shall  only  affect  the  amount  of  compensation  to 
be  allowed." 

Appellar\t  insists  that,  under  this  statute,  when  it  paid  into 
the  clerk's  office  the  $50  awarded  by  the  appraisers,  the  title 
to  the  land  immediately  passed  to  the  appellant;  and  the  fact 
that  the  appellee  was  awarded  a  much  greater  amount  on  the 
appeal  makes  no  difference;  that  the  title  had  already  vested 
in  appellant,  and  appellee  must  look  to  his  judgment  for 
compensation. 

Such  a  construction  of  the  statute  would  be  in  conflict  with 
the  constitution,  and  would  make  it  unconstitutional  and  void 
in  this  respect.  But  we  think  the  statute  plainly  admits  of  a 
construction  that  makes  it  in  harmony  with  the  constitutional 
provision  that  just  compensation  shall  be  first  made  or  ten- 
dered. 

The  payment  of  the  amount  awarded  by  the  appraisers  gives 
the  corporation  a  right  to  the  immediate  possession  and  a 
prima  facie  claim  to  the  land  subject  to  an  appeal  in  ten  days 
after  the  award  is  filed.  If  no  appeal  is  taken,  at  the  end  of 
the  ten  days  the  title  vests  and  relates  back  to  date  of  pay- 
ment. If  an  appeal  is  taken  no  title  vests,  and  the  corpora- 
tion has  no  greater  right  than  that  of  a  license  under  the 
statute  to  hold  possession  and  proceed  with  the  construction 
of  its  road  pending  litigation.  When  the  compensation  has 
been  finally  fixed  on  appeal,  then  the  corporation  must  pay 
or  tender  the  compen-sation  so  fixed,  and  on  failure  to  do  so 
it  acquires  no  title  to  the  land,  and  its  license  to  hold  posses- 
sion and  prosecute  its  work  ceases.  Just  compensation  must 
be  first  made  or  tendered.     The  verdict  of  the  jury  and  the 
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judgment  of  the  court  detorraine  what  that  ju^t  compensa* 
tion  is. 

The  prayer  for  an  appeal,  and  tlio  intention  to  take  an  ap- 
peal, do  not  continue  the  litigation  or  in  any  way  interfere 
with  the  finality  of  the  judgment  as  to  the  just  compensation; 
and  if  the  judgment  on  apjx^al  is  for  more  than  the  award  of 
the  appraisers,  the  difference  must  be  paid  or  tendered  before 
the  land  can  be  finally  taken.  Mills  Eminent  Domain,  sec- 
tion 137;  Peterson  v.  Ferreby,  30  Iowa,  327;  Ridiards  v. 
DesMoines  Valley  R,  R.  Co.,  18  Iowa,  259 ;  Blackshire  v.  Atch- 
iaon  R.  R.  Go.y  13  Kan.  514. 

The  amount  found  due  on  appeal  must  be  paid  or  tendered 
before  the  title  passes.  Levering  v.  PhiladeljMa,  etc,  R,  R.  Co., 
8  Watts  &  S.  459 ;  Mills  Eminent  Domain,  section  139.  A 
tender,  before  the  time  for  appeal  expires,  of  the  amount  foand 
due  by  the  appraisers,  does  not  pass  the  title,  as  it  can  not  be 
known  ^vhat  is  the  just  amount  until  either  the  time  for  ap- 
peal has  expired  or  it  has  been  determined  on  appeal.  Blach- 
shire  v.  Atchison  R,  R,  Co,,  supra.  In  such  cases,  when  a 
trial  is  had  in  the  circuit  court  on  appeal,  either  party  is  en- 
titled to  a  trial  by  jury.and  the  question  oT just  compensation 
i.^.  tried  de  novo,  Louisville,  etc,  R,  W,  Go,  v.  Dryr/fn,  39  Ind. 
'>1)3.  "As  the  company  can  not  take  the  land  until  the  com- 
jxnsation  has  been  paid  or  tendered,  it  is  necessarily  implied 
that  the  company  must  have  the  assessment  made,  for  other- 
wise it  can  not  be  known  what  amount  is  to  be  paid  or  ten- 
dered. Hence,  it  is  held,  that  if  a  railroad  corporation  enters 
into  possession  of  land  of  an  individual  for  the  use  of  the 
road,  without  his  consent,  and  without  first  having  had  the 
4lamages  assessed  and  tendered,  he  may  maintain  an  action  to 
recover  the  possession  of  the  land.  Graham  v.  Columbus,  etc, 
R,  W.  Go,,  27  Ind.  260;  Graham  v.  Gonnersvillc,  etc,  R,  W, 
(h,,  36  Ind.  463."  Gox  v.  LouisviUe,  etc,  R,  R.  Go.,  48  Ind. 
178,  p.  194. 

In  Graham  v.  Oolumbus,  etc,  R.  W.  Go,,  the  following  lan- 
guage is  used:    "The  Constitution  can  not  be  satisfied  with 
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such  action  of  the  courts  as  will  allow  his  property,  against 
his  will,  to  be  first  taken,  and  himself  turned  over  to  such 
vexatious  litigation  to  obtain  compensation,  as  he  may  meet 
afterwards." 

In  the  case  of  WcUther  v.  Wa7mer,  25  Mo.  277,  it  was  held : 
^'  That  all  the  cases  in  all*  the  books  seem  to  assume  that  an 
individual  can  not  be  absolutely  deprived  of  his  property  with- 
out the  actual  payment  of  the  assessed  price,  even  though  a 
proper  provision  for  its  payment  be  made  in  the  act  author- 
izing the  taking  of  it;  and  perhaps  it  would  be  better  to  hold 
that,  even  in  cases  where  proper  provision  is  made  for  the 
payment  of  the  price,  so  that  the  property  is  allowed  to  pass, 
it  passes  subject  to  the  condition  that  the  price  shall  be  sub- 
iiequently  paid,  so  that  if  for  any  cause  it  be  not  paid  the 
party  may  repossess  himself  of  it  on  account  of  the  condition 
broken.'' 

In  the  case  o{ Harness  v.  Chesapeake,  etc.,  Co.,  1  Md.  Ch.  248, 
it  was  held  that  the  act  of  the  Legislature  only  conferred  a 
*** temporary  privilege"  on  the  company  to  proceed  with  its 
wofk,  a  privilege  which  ceased  when  the  damages  assessed 
were  not  paid.  An^d  it  was  also  said:  "If  the  owner  has 
the  right  to  insist  upon  the  payment  of  the  money  before  his 
property  is  wrested  from  him  (and  such  right  can  not  be  dis- 
puted), what  is  to  prevent  him  from  invoking  the  aid  of  the 
rourt  for  his  protection,  if  the  jiulgment  for  the  money  re- 
mains unpaid." 

In  the  case  of  Ecnns  v.  Misi<ouri,  etc.,  R,  \\\  Co.,  64  Mo, 
453,  it  was  held  that,  "  The  plaintiff  not  being  guilty  of  laches, 
not  having  waived  or  postponed  his  claim,  his  right  to  pay 
for  his  property  as  a  const  if  ufioaal  condition  precedent,  still 
exists  in  all  vigor.  And  for  the  enforcement  of  this  right  equity 
will  fully  supply  a  remedy,  and  such  a  remedy  as  will  fully 
meet  the  exigencies  of  the  case."  In  the  foregoing  case  the 
damages  had  been  assessed  by  appraisers,  and  paid  to  the 
clerk  by  the  company ;  but  upon  appeal  to  the  circuit  court 
^  larger  amount  wVls  awarded,  which  remained  unpaid,  and 
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makes  the  case  similar  to  the  one  under  consideration.  And 
in  that  case  it  was  also  held  that  there  was  no  vested  right 
in  the  corporation,  nor  doctrine  of  public  policy  or  conveni- 
ence, that  could  aid  in  unconstitutionally  taking  a  man's 
property  without  first  making  just  compensation,  and  an  in- 
junction was  granted  against  operating  the  road  until  pay- 
ment was  made. 

In  the  case  of  ^.  Joseph^  dc.y  R.  R.  Co.  y.Callend€r,lS  Kan. 
496,  where  the  damages  were  assessed  by  commissioners,  and 
the  amount  deposited  with  the  treasurer,  all  these  proceedings, 
were  regular  and  in  conformity  with  the  statute.  Callender 
appealed  to  the  court,  where  a  much  larger  sum  was  awarded 
to  him.  The  company  took  possession  under  the  preliminary 
assessment,  and  proceeded  to  construct  its  road,  and  was 
still  using  it.  The  final  judgment  was  not  paid,  nor  in 
any  way  satisfied.  In  seven  months  after  the  rendition  of 
the  final  judgment,  Callender  commenced  his  action  in  eject- 
ment, and  the  court  held  that  "  By  his  appeal,  however,  he 
gives  notice  to  the  company,  that  the  amount  awarded  is  not 
full  compensation,  and  that  more  must  be  paid  before  any  right 
of  way  is  appropriated.  If,  after  this  notice,  and  without  his 
consent,  the  company  sends  its  workmen  onto  his  land,  and 
builds  its  road,  what  room  is  there  for  the  application  of  the 
doctrine  of  estoppel  ?  There  is  no  misrepresentation,  no  con- 
cealment on  the  part  of  the  land-owner.  The  company  acts 
with  full  knowledge  of  his  rights  and  claims,  and  its  own  ob- 
ligations. It  was  a  trespasser  ab  initio,  and  it  ought  rather  to 
atone  for  the  trespass  than  to  attempt  to  make  that  trespass  » 
means  of  wresting  the  land-owner's  property  from  him  without 
compensation."  The  action  of  ejectment  was  sustained.  That 
case  and  the  case  of  Da^cr v.  Troy^etc.yR.R,  Co.,2  IIill,629,in 
which  the  action  of  ejectment  was  held  to  be  a  proper  remedy, 
are  very  similar  to  the  one  under  consideration.  The  payment 
into  the  clerk's  office,  in  this  case,  by  the  appellant  of  the 
amount  of  damages  assessed  by  the  appraisers,  did  not  change 
the  rights  of  the  parties.  Indianapolis,  etc,  R.  R.  Co,  v.  Brower^ 
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12  Ind.  374;  Cox  v.  LoulscilU\  etc,  R.  B.  Co.,  48  lud.  178. 
The  assessment  of  the  appraisers  in  a  proceeding  to  appropri- 
ate land  for  railroad  purposes  is  only  an  initiatory  step  in  the 
proceedings,  which  may  or  may  not  be  final,  at  the  option  of 
the  parties.     Norristowrif  etc.,  T,  P.  Co,  v.  Burket,  26  Ind.  53. 

The  claim  of  appellant  that  appellee,  after  having  permitted 
the  road  to  be  constructed  pending  litigation  over  the  com- 
pensation, can  not  recover  possession  without  paying  for  the 
road  and  its  improvements  upon  the  premises,  is  unfounded. 
After  the  payment  of  the  preliminary  assessment  by  the  ap- 
praisers, appellee  could  not  prevent  the  construction  of  the 
road.  Until  the  question  of  just  compensation  was  finally 
settled  he  could  not  interfere  with  the  construction  of  the 
road  or  the  making  of  the  improvements.  He  did  all  he  could 
by  taking  his  appeal.  Conger  v.  Burlington,  etc.,  R,  W.  Co.,  41 
Iowa,  419;  Hibba  v.  Cliicago,  etc.,  R.  W.  Co.,  39  Iowa,  340; 
Mills  Eminent  Domain,  sec.  143. 

The  record  in  no  way  shows  appellee's  consent  to  the  con- 
struction of  the  road;  he, opposed  it  in  all  legal  ways  from 
the  beginning.  Xo  effort  was  made  to  stay  proceedings  in  this 
case  until  the  validity  of  the  judgment  for  damages  could  be 
tested  in  the  higher  court.  We  think  the  action  of  ejectment 
is  maintainable  in  this  ease ;  and  in  support  of  that  conclu- 
sion cite  the  following  additional  authorities:  Loop  v.  Cham- 
berlain,  20  Wis.  135;  Henry  v.  Dnhnque,  etc,  R.  R.  Co.,  10 
Iowa,  540;  McCUnion  v.  PHtaburg^  etc.,  R.  W.  Co.,  66  Pa. 
St.  404 ;  Enfield,  etc.,  Co.  v.  Hartford, etc.,  R.  R.  Co.,  17  Conn. 
40 ;  Williams  v.  Natural  Bridge  P.  R.  Co.,  21  Mo.  580 ;  Cooley 
Torts,  p.  316 ;  Provolt  v.  Chicago,  etc.,  R.  R.  Co.,  57  Mo.  256 ; 
Powers  v.  Armstrong,  19  Ga.  427 ;  Thampson  v.  Grand  Gvlf 
etc.,  Co.,  3  How.  (Miss.)  240 ;  Irish  v.  Burlington,  etc.,  R.  W.Co., 
44  Iowa,  380 ;  Bloodgood  v.  Mohawk,etc., R.  R.  Co.,  1 4  Wend.  51 ; 
Nichols  V.  Somerset,  etc.,  R.  R,  Co.,  43  Maine,  356 ;  Gear  v. 
Dubnque,  etc.,  R.  R.  Co.,  20  Iowa,  523 ;  Fox  v.  Western  Pacifix^ 
R.  R.  Co.,  31  Cal.  538  j  Blodgett  v.  Utica,  etc.,  R.  R.  Co.,  64 
Barb.  580. 
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Appellant,  in  its  brief,  has  presented  and  discussed  no  other 
question  than  the  one  herein  considered ;  all  others  are  thereby 
waived.  There  was  no  error  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  complaint;  nor  in  sustaining  the 
demurrer  to  the  second  and  third  paragraphs  of  the  answer; 
nor  in  overruling  the  motion  for  a  new  trial. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  10,319. 

Spaits  v.  Poundstone. 

Libel. —  Publication. —  Complaint — A  complaint,  alleging  that  a  libel  was 
written  and  sent  by  mail  to  the  plaintiff,  and  showing  no  further  publi- 
cation, is  bud  on  demurrer. 

6LANDEU. — Complaint, — A  complaint  whick  counts  upon  the  fact  that  the 
defendant  admitted  having  spoken  certain  slanderous  words  is  bad;  it 
should  allege  the  speaking  of  the  words  so  admitted. 

From  the  Marion  Circuit  Court. 

/.  Klinf/ensinith,  for  appellant. 
./.  C.  Greeuy  for  appellee. 

Morris,  C. — The  appellant  sued  the  appellee  for  libel  and 
slander.     The  complaint  is  not  long,  and  is  as  follows : 

"The  plaintiff  complains  of  the  defendant,  and  says  that 
on  the  19th  of  October,  1881,  the  defendant,  both  orally  and 
in  writing,  spoke,  composed,  wrote  and  published,  of  and 
concerning  the  plaintiff,  the  following  false,  wicked,  malicious 
and  slanderous  words  and  written  slander  and  libel,  of  and 
concerning  the  plaintiff,  as  follows,  to  wit:  She,  the  defend- 
ant, composed,  wrote  and  directed  the  following  written  letter, 
and  addressed  it  to  her  by  due  course  of  mail  of  the  United 
States,  as  follows,  to  wit : 
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"  ^Indianapolis,  Indiana,  October  19th,  1881. 

"'Barley  (she,  the  defendant,  meaning  the  plaintiff),  you 
have  stole  my  watch,  this  I  can  prove  by  good  witnesses,  and 
more  than  that,  I  can  prove  it  by  good  friends  of  yours,  that 
you  stole  my  watch  and  presented  it  to  your  daughter,  and  that 
your  daughter  is  now  w^earing  it.  I  want  you  to  plainly  un- 
derstand that  I  have  just  put  detectives  on  your  track  to  hunt 
this  matter  up.  There  is  no  use  of  5our  thinking  you  can 
escape  the  officers,  for  you  will  not  be  able  to  escape  them. 
So  I  would  say  again,  you  had  better  express  me  that  watch 
immediately,  and  save  further  trouble.  I  have  sufficient 
proof  in  this  matter.  Rosie  Poundstone.' 

"That  said  letter  was  addressed  to  this  plaintiff  in  the  name 
of  '  Barley,'  being  an  abbreviation  of  '  Bearleon,'  her  middle 
name;  that  the  plaintiff  is  known  and  often  called  'Barley,' 
by  reason  jpfewiBWi'  she  has  been  damaged,"  etc. 

"  2d.  5n3  the  plaintiff,  further  complaining  of  the  defend- 
ant, says,  that  the  said  defendant,  on  or  about  the  10th  day 
of  November,  1881,  spoke  of  and  concerning  this  plaintiff,  in 
the  presence  and  hearing  of  Thomas  J.  Breedlove  and  this 
plaintiff,  the  following  false,  slanderous  and  defamatory  words, 
viz. :  '  I  did  say  to  Rebecca  McClure  that  you  stole  my 
watch.  I  did  write  you  letters  accusing  you  (meaning  the 
plaintiff)  of  stealing  my  watch.  I  did  circulate  reports  that 
you  (meaning  the  plaintiff)  stole  my  wateh,  and  made  a  pres- 
ent of  it  to  your  daughter.'  To  the  damage  of  this  plain- 
tiff," etc. 

The  appellee  demurred  separately  to  each  paragraph  of  the 
complaint.  The.  court  sustained  the  demurrer,  and  the  ap- 
pellant declining  to  amend,  final  judgment  was  rendered  for 
the  appellee.  The  rulincj  of  the  court  upon  the  demurrer  is 
assigned  as  error. 

We  understand  the  first  paragraph  of  the  complaint  to 
vharge  that  the  libellous  matter  contained  in  the  letter  therein 
set  forth  was  published  of  the  appellant  by  sending  the  same 
to  her  through  the  mail  and  not  otherwise.    It  is  alleged  that 
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the  letter  was  addressed  to  the  appellant;  that  it  was  sent  to 
her  through  the  United  States  mail,  and  that  she  received  it. 
It  is  not  alleged  that  any  one  else  saw  or  read  the  letter.  Doo> 
the  complaint  allege  a  publication  ?  Will  a  letter,  containing 
libellous  matter,  sent  to  the  plaintiff  by  post,  support  an  ac- 
tion ?  This  question  was  decided  in  the  negative  as  early  a* 
1724.     Barrow  v.  Leioellin,  Hobart,  62. 

In  the  case  of  Lyic  v.  Clason,  1  Caine,  681,  it  was  held 
that  sending  a  libellous  letter  to  the  plaintiff  himself  is  not 
k  ground  for  an  action  by  him ;  that  every  letter  is  presumed 
to  be  sealed ;  that  in  an  action  for  libel  contained  in  a  letter 
addressed  to  the  plaintiif,  publication  can  not  be  proved  by 
showing  that  the  plaintiff  received  it. 

In  the  case  of  FonvlUe  v.  McNease,  Dudley  (S.  C),  303  (32 
Am.  Dec.  49),  it  was  held  that  where  a  party  threw  a  sealed 
letter,  addressed  to  the  plaintiff,  into  the  enclosure  of  another, 
who  delivered  it  unopened  to  the  plaintiff,  it  was  not  a  pub- 
lication, even  though  the  plaintiff  afterward  repeated  the  con- 
tents publicly.     Dellacroix  v.  Thevenof,  2  Starkie,  63. 

Addison  says:  "Libellous  matter  contained  in  a  letter  ad- 
dressed to  the  plaintiff  himself,  and  only  delivered  into  his 
own  hands,  is  not  such  a  publication  of  a  libel  as  will  support 
an  action."     Addison  Torts,  1147. 

Odgers  says:  "Merely  composing  a  libel  is  not  actionable 
unless  it  be  published.  And  it  is  no  publication  when  the  words 
are  communicated  to  the  person  defamed  ;  for  that  can  not  in- 
jure his  reputation.  A  man's  reputation  is  the  estimate  la 
which  others  hold  him  ;  not  the  opinion  which  he  has  of  him- 
self. The  attempt  to  diminish  our  friend's  good  opinion  of 
himself,  though  possibly  unpletisant  to  him,  is  yet  generally 
ineffectual,  and  is  certainly  not  actionable,  unless  some  one 
else  overhears.'*     Odiijers  L.  &.  S.,  see.  150. 

The  appellant  calls  our  attention  to  Miller  v.  Bufler,  6 
Cush.  71 ;  Kiene  v.  Ruff,  1  Clarke  (Iowa),  482 ;  MeCoambs  v. 
Tuitle,  5  Blaekf  431 ;  2  Greenl.  Ev.,  section  416. 

In  the  first  of  the  above  cases  it  was  shown  that  Jenck.s 


NOVEMBER  TERM,  1882.  625 


Spa  its  I.   l\)mKl.>tl)lrt'. 


wrote  the  libel,  and  that  Butler  a:?sisteU  in  its  cum  position. 
The  letter  was  sent  to  the  plaintiff  by  mail  and  received  by 
him.  It  was  held  that  there  was  suflBcieut  evidence  of  a  pub- 
lication. It  is  obvious  that  the  part  each  took  in  the  compo- 
sition and  transmission  of  the  letter  was  a  publication  in  the 
presence  and  hearing  of  the  other.  The.  evidence  of  publi- 
cation was,  therefore,  complete  as  to  both. 

In  the  case  of  McCoombs  v.  Tuitle,  supra,  the  letter  was  pub- 
licly read  before  it  was  sent,  and  in  Kiene  v.  Ruff,  supra,  the 
letter  was  given  to  a  clerk  to  bo  copied.  The  cases,  we  think, 
do  not  support  the  appellant. 

Greenleaf  says :  "  The  sending  of  a  letter  by  the  post  is  a 
publication  in  the  place  to  which  it  is  sent."  The  writer 
evidently  means  if  sent  to  a  third  person. 

The  sending  of  a  letter,  containing  a  libel,  to  the  party 
libelled,  might  be,  as  it  has  been  somewhat  doubtingly  held 
in  a  few  cases,  sufficient  in  a  criminal  case,  because  it  would 
tend  to  provoke  a  breach  of  the  peace.  But,  after  a  careful 
examination,  we  have  been  unable  to  find  a  case  holding  that 
the  sending  of  a  letter  containing  libellous  matter  to  the 
party  defamed,  where  no  third  party  hears  or  reads  it,  will 
support  a  civil  action.  We  think  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  the  complaint. 

Nor  do  we  think  the  court  erred  in  sustaining  the  demurrer 
to  the  second  paragraph  of  the  complaint.  The  first  set  of 
words  charged  are  as  follows :  "  I  did  say  to  Rebecca  Mc- 
Clure  that  you  stole  my  watch."  These  words  do  not  pur- 
port to  nor  do  they  constitute  a  present  charge  of  larceny. 
They  simply  admit  that  the  appellee  had,  at  some  time  in  the 
past,  charged  the  appellant  with  stealing  a  watch.  The  ad- 
mission was  probably  true ;  it  would  be  j)resumed  to  be  true 
at  least,  and,  therefore,  not  slanderous.  Whether  the  admis- 
sion was  made  in  answer  to  enquiries  addressed  by  the  appel- 
lant to  the  appellee,  or  with  a  view  to  withdraw  the  accusa- 
tion, or  for  what  purpose,  is  not  expressly  alleged.  We  infer, 
from  the  language  in  which  the  admission  is  made,  that  it  was 
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made  in  answer  to  a  question  put  to  the  appellee  by  the  ap- 
pellant^ and  so  the  counsel  on  both  sides  treat  it  in  their  briefs. 
Such  an  admission  would  be  evidence  that  the  appellee  had^ 
at  a  prior  time,  spoken  the  words  of  the  appellant.  But  the 
words  so  admitted  to  have  been  uttered  by  the  appellee  of  the 
appellant  are  not  declared  upon.  The  complaint  counts  upon 
the  admission,  not  upon  the  words  actually  spoken.  Suppose 
the  appellee  had  answered  as  to  these  words,  alleging  that  the 
admission  was  true,  would  it  not  have  been  sufficient? 

In  the  case  of  Griffiths  v.  Lcivis,  7  Q.B.  61,  the  plaintiff,  in 
the  presence  of  a  witness,  asked  the  defendant  the  following 
question :  "  Did  you  say  that  my  son  used  two  balls  to  the 
steelyard  ?  "  To  which  the  defendant  answered :  "  To  be  sure 
I  did ;  it  has  been  carried  on  for  two  years" ;  or  as  another 
witness  stated,  "  You  have  done  it  for  years.  I  have  been 
told  so."  Patteson,  J.,  says :  "  I  grant  that,  if  the  defend- 
ant had  merely  acknowledged  a  statement  made  by  him  for- 
merly, that  would  not  have  sustained  an  action,  except  as  ev- 
idence of  such  former  statement;  but  it  is  different  when  he 
goes  on  to  say :  *  you  have  done  it  for  years.*  Therefore  I 
think  there  was  no  privilege  in  this  case." 

"If  in  answer  to  such  an  enquiry  the  defendant  does  no 
more  than  acknowledge  having  uttered  the  words,  no  action 
can  be  brought  for  the  acknowledgment ;  the  party  injured 
must  sue  for  the  words  previously  spoken,  and  use  the  ac- 
knowledgment as  proof  that  those  words  had  been  spoken." 
Odgers  Libel  and  Slander,  231 ;  Kine  v.  Sewell,  3  M.  &  W. 
297 ;  Fonville  v.  Mc^case,  supra.  The  other  words  charged 
are  mere  admissions  of  what  had  been  previously  said  or  cir- 
culated. 

We  think  there  is  no  error  in  the  record,  and  that  the  judg- 
ment should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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No.  J0,417. 

Williams  v,  Tete  State,  ex  rel.  Johnson  et  al. 

Bond. — ParlUion. — Comviissioneis  to  Sell. — Ihrties. — In  a  suit  on  a  joint  and 
several  bond  of  a  commissioner  to  sell  lands  in  partition,  any  one  of  the 
obligors  may  be  made  sole  defendant;  nor  in  any  case  need  the  personal 
representative  of  a  deceased  obligor  be  made  a  defendant. 

Same. — Breaches, — The  failure  of  a  commitisioner  to  sell  lands  in  partition, 
to  account  for  money  which  came  to  Iiis  hands  as  sucli|  is  a  breach  of 
his  bond,  for  which  his  surety  is  liable.  So,  also,  where  he  sold  notes  re- 
ceived for  purchase- money  of  the  land  and  converted  the  proceeds  to  hiB 
own  use,  though  it  be  true  that  he  had  no  authority  to  sell  the  notes. 

Dbmubbeb. — Defect  of  Parties. — A  demurrer  for  defect  of  parties  defendants 
must  specify  the  defect  by  naming  the  omitted  party. 

From  the  Carroll  Circuit  Court. 

i.  G.  Beck,  J,  Applegaie  and  C  iJ.  Pollard,  for  appellant. 
■     Boyd,  N.  J.  Howe  and  J.  B,  Kane,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellee's  relators  is 
upon  a  bond  executed  by  Bernard  B.  Daily  as  principal  and 
the  appellant  as  surety,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  commissioner  to  sell  real  estate,  pursuant 
to  an  interlocutory  order  made  in  a  suit  for  partition.  The 
complaint  shows  that  Daily  is  dead,  but  docs  not  show  that 
any  administrator  has  been  appointed. 

The  first  point  made  in  argument  is,  that  there  is  a  defect  of 
parties  defendants,  in  that  the  representative  of  the  estate  of 
the  deceased  obligor  was  not  joined  as  defendant.  The  de- 
murrer is  not  so  framed  as  to  present  this  question,  for  the 
reason  that  it  does  not  point  out  the  defect  by  naming  the 
omitted  party.  Works  Prac,  sec.  483.  If,  however,  it  were 
80  framed  as  to  properly  present  the  question,  we  could  not 
hold  it  well  taken,  for  two  reasons :  1st.  The  obligation  sued 
on  is  joint  and  several,  and  the  obligee  had  a  right  to  sue  one 
alone  of  the  obligors.  2d.  The  complaint  discloses  the  fact 
that  one  of  the  obligors  is  dead,  and  the  obligee  was  not  bound 
to  make  his  representative  a  party,  even  if  the  obligation  were 
treated  as  a  joint  one. 
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The  complaint  shows  that  the  principal  in  the  bond  received 
money  for  which  he  did  not  account,  and  this,  of  itself^  makes 
the  pleading  strong  enough  to  repel  a  demurrer,  for  it  shows 
the  plaintiflF  entitled  to  some  relief.  Baylesa  v.  Glenn,  72  Ind. 
5.  .  We  think,  however,  that  the  complaint  is  good  in  all  its 
parts.  It  is  said  to  be  bad  because  it  shows  that  the  commis- 
sioners transferred  the  notes  received  in  payment  for  the  land 
sold  by  him,  and  that,  as  he  had  no  authority  to  sell  these 
notes,  no  liability  attaches  to  his  surety.  There  is  no  force 
in  this  argument.  The  sale  of  the  notes  and  the  conversion 
of  the  proceeds  of  the  sale  were  a  complete  and  actionable 
breach  of  the  bond. 

It  may  be  true  that  the  commissioner  had  no  right  to  sell 
or  pledge  the  notes  executed  to  him,  but  whether  this  be  true 
or  not  can  not  here  affect  the  rights  of  the  relator,  for  he  was 
not  bound  to  hunt  up  and  take  from  the  assignees  or  endorsees 
the  notes  wrongfully  transferred  to  them ;  he  had  an  undoubted 
right  to  call  the  commissioner  to  an  account,  and  if  itappeared 
that  he  had  wrongfully  converted  any  money  that  came  into 
his  hands  as  commissioner,  hold  the  sureties  on  the  bond  lia- 
ble for  the  amount  so  converted.  We  need  not  and  do  not 
decide  what  rights  the  surety  may  have  against  the  persons 
purchasing  the  notes  from  the  commissioner,  but  we  do  decide 
that  the  obligees  can  not  be  driven  to  the  expense  and  hazard 
of  a  controversy  with  them,  but  may  maintain  an  action  upon 
the  bond  executed  by  the  commissioner. 

The  money  which  the  commissioner  received  for  the  notes 
sold  by  him  belongs  to  the  beneficiaries  in  the  bond  executed 
by  the  commissioner  to  secure  the  faithful  performance  of  his 
duties,  and  neitlier  the  representative  of  the  commissioner  nor 
his  surety  can  set  up  that  ofScer's  wrong  to  defeat  a  recovery 
by  the  persons  entitled  to  the  money  received  from  the  sale 
of  the  notes. 

Judgment  affirmed. 
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No.  9197. 
RUDDELL  V.  TyNER  ET  AL.,  ADMINISTRATORS.  |tS   88 

Demvbreb  to  Evidence.— iVocikje. — A  demurrer  to  evidence  excludes 

from  consideration  the  evidence  of  the  demurrant. 
Same. — Where  a  demurrer  by  the  plaintiff  to  the  evidence  introduced  hy 

the  defendant  is  framed  upon  the  theory  that  the  evidence  thus  demurred 

tO|  when  taken  in  connection  with  the  plaintiff's  evidence,  constituted 

no  defence,  it  should  be  overruled. 
Same. — Neio  Trial. — Where  there  has  been  a  demurrer  to  evidence,  a  motion 

for  a  new  trial  can  not  be  entertained. 
Decedents*  Estates. — Promissory  Sole. — Pleading. — Ecidenee. — In  an  action 

against  a  decedent's  estate  upon  a  written  instrument,  its  execution  by 

the  decedent  must  be  proved,  though  not  denied  under  oath. 

From  the  Hancock  Circuit  Court. 

W.  R.  Hough  and  W.  W.  Woollen,  for  appellant. 
<7.  G.  Offatty  for  appellees. 

NiBLACK,  J. — This  action  was  commenced  by  the  filing  of 
a  verified  claim  by  James  H.  Ruddell  against  the  estate  of 
Ezekiel  Tyner,  deceased,  of  which  Sarah  Tyrier  and  Frank 
Tyner  were  the  administrators.  The  claim  was  based  upon  a 
promissory  note  purporting  to  have  been  executed  by  the  de- 
cedent on  the  16th  day  of  April,  1873,  for  the  sum  of  $400, 
payable  six  months  after  date  to  one  Wellington  Mills,  and 
to  have  been  transferred  by  assignment  in  writing  to  the 
plaintiff,  Ruddell.  The  administrators,  appearing  as  defend- 
ants, answered  in  general  denial  on  behalf  of  the  estate. 

The  defendants  resisted  the  allowance  of  the  claim  upon 
the  allc'<2:ed  ground  that  the  note  was  a  forgery,  and  hence 
never  a  binding  obligation  upon  the  decedent.  The  cause 
was  submitted  to  a  jury  for  trial.  There  was  evidence,  on 
the  part  of  the  plaintiff,  tending  to  prove  that  the  decedent 
signed  the  note  and  delivered  it  to  the  payee's  agent  at  his 
own  house,  in  connection  with  the  execution  of  other  papers, 
on  the  day  of  its  date,  and  that  he  afterwards,  in  several  ways, 
impliedly  aeknowledged  the  execution  of  the  note,  objecting 
Vol.  87.— :34 
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only  to  the  manner  in  which  it  had  been  procured.  The  note 
was  thereupon  read  to  the  jury.  On  behalf  of  the  defeodantft 
several  witnesses  testified  that  the  signature  to  the  note  wa» 
not  in  the  handwriting  of  the  decedent,  two  of  such  witnesses 
also  asserting  that,  at  the  time  and  place  indicated  by  the 
principal  witness  for  the  plaintiff,  no  promissory  note  of  any 
kind  was  either  signed  by  the  decedent  or  any  one  else,  or 
exhibited  or  referred  to  by  any  one  then  present. 

When  the  evidence  was  closed  the  plaintiff  demurred  to  the 
evidence  introduced  by  the  defendants,  upon  the  theory  that 
the  evidence  thus  demurred  to,  when  taken  in  connection  with 
the  plaintiff's  evidence,  constituted  no  defence  to  the  action* 
The  court  nevertheless  overruled  the  plaintiff's  demurrer  to 
the  evidence  of  the  defendants,  and  the  plaintiff  thereupon 
entered  a  motion  for  a  new  trial,  assigning  various  causes  in 
support  of  his  motion.  But  the  motion  for  a  new  trial  was 
also  overruled,  and  final  judgment,  upon  demurrer  to  the  evi- 
dence, rendered  for  the  defendants. 

The  practice  adopted  by  the  plaintiff  in  demurring  to  the 
sufficiency  of  the  evidence  for  the  defence,  when  considered 
in  connection  with  the  evidence  offered  by  him,  was  seemingly 
sustained  by  the  case  of  Thomas  v.  Ruddell,  66  Ind.  326.  But 
that  case  has  been  very  materially  modified  by  the  recent  and 
more  carefully  considered  case  of  FHtz  v.  Clark,  80  Ind.  591^ 
in  which  it  is  held  that,  upon  a  demurrer  to  the  evidence  of 
his  adversary,  evidence  introduced  by  the  party  demurring 
can  not  be  taken  into  consideration  in  connection  with  the 
evidence  demurred  to,  and  that  has,  doubtless,  always  been 
the  correct  rule  of  practice  in  demurring  to  evidence.  Ruff' 
V.  Ruff  J  85  Ind.  431.  As  the  demurrer  was  framed  in  this 
case,  it  presented  no  distinct  question  upon  the  sufficiency  of 
the  evidence  offered  by  the  defendants,  independently  of  the 
evidence  for  the  plaintiff,  and  for  that  reason,  if  for  no  other^ 
it  was  correctly  overruled. 

It  is  well  settled  that  in  an  action  against  a  decedent's  es- 
tate, upon  a  written  instrument,  the  execution  of  the  instru- 
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ment  by  the  decedent  must  be  proved,  though  not  denied 
under  oath.     Wells  v.  Wellff,  71  Ind.  509. 

It  is  argued  that,  for  several  specified  reasons,  a  new  trial 
ought,  at  all  events,  to  have  been  granted.  The  answer,  how- 
ever, to  that  argument  is  that  there  was  no  trial  of  this  cause 
in  that  sense  which  enabled  the  plaintiff  to  reserve  any  ques- 
tion upon  the  proceedings  below  by  a  motion  for  a  new  trial. 
Under  our  code,  a  motion  for  a  new  trial  is  based  upon  the 
assumption  that  there  has  been  either  a  finding  by  the  court 
or  the  verdict  of  a  jury,  in  the  cause,  after  an  examination  of 
the  facts  in  issue  between  the  parties.  In  this  case  the  trial 
was  suspended  by  the  demurrer  to  the  evidence  of  the  defend- 
ants, and  all  remaining  questions  upon  the  evidence  became 
questions  of  law  for  the  decision  of  the  court.  All  further 
proceedings  upon  the  trial  were,  therefore,  not  only  waived, 
but  abandoned  by  the  plaintiff,  and  the  cause  was  disposed  of 
without  either  a  finding  or  a  verdict  upon  the  weight  of  the 
evidence. 

For  these  reasons  there  is  nothing  before  us  involving  in 
any  way  the  merits  of  this  cause,  or  indicating  any  available 
error  for  which  the  judgment  appealed  from  ought  to  be  re- 
versed. 

The  judgment  is  affirmed,  with  costs. 


No.  9056. 

Cool  et  al.  v.  The  Peters  Box  and  Lumber  Company. 

Growino  Trees. — Parol  Contract  of  Sale. — License. — Effect  of  Severance. — A 
parol  contract  for  the  sale  of  growing  trees  or  standing  timber  is  merely 
a  license  to  the  vendee  to  enter  upon  the  vendor's  land  for  the  purpose 
of  severing  and  removing  such  trees  and  timber ;  and  if  sucli  license  be 
not  revoked  before  the  trees  are  severed,  the  title  thereto  will  vest  in  the 
vendee,  and  thereafter  the  license  will  be  coupled  with  an  interest  and 
irrevocable. 

Same. — Statute  of  Frauds, — Pa'aonaL  Defence. — Stranger  to  Contract. — A  con- 
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tract  for  the  sale  of  growing  trees  or  Htanding  timber  is  a  contract  for 
the  sale  of  an  interest  in  land,  and,  if  not  in  writing,  under  section  4904, 
R.  S.  1881,  one  party  can  not  enforce  such  contract  against  the  other 
party ;  but  the  statute,  as  a  defence,  is  strictly  ijersonal  to  the  partie^, 
and  can  not  be  made  available  by  a  stranger  to  the  contract. 
Same. — Judgment  Against  Sevn-al  Parties. — Avaiiable  Error, — Supreme  Court — 
Where  it  appears  that  a  judgment  against  several  parties  is  erroneoaa 
as  to  one  of  them,  who  has  not  appealed  therefrom,  such  error  will  not 
be  available  to  the  other  parties,  and  the  Supreme  Ckturt  will  not  reverse 
the  judgment  on  account  of  such  error,  as  to  any  of  the  parties. 

From  the  Superior  Court  of  Allen  County. 

J,  Morris,  W,  L.  Penfield  and  O,  E.  Emanuely  for  appellants. 
A.  Zollars  and  J.  E,  Graham j  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  a  corporation 
under  the  laws  of  this  State,  against  the  appellants,  in  a  com- 
plaint of  three  paragraphs.  The  cause  was  put  at  issue  and 
tried  by  the  court,  and,  at  the  appellants'  request,  the  court 
made  a  special  finding  of  the  fact^s,  and  stated  its  conclusions 
of  law  thereon,  in  favor  of  the  appellee.  Over  the  appellants' 
exceptions  to  the  conclusions  of  law,  the  court  rendered  judg- 
ment thereon  against  them,  in  appellee's  favor,  for  $150  and 
the  costs  of  suit. 

The  appellants  have  assigned  a  number  of  supposed  errors, 
but  their  counsel  have  not  discussed  them  seriatim^  and  we 
need  not  set  them  out.  The  grounds  relied  upon  by  counsel 
for  the  reversal  of  the  judgment  below  are  presented  fairly 
and  favorably  for  the  appellants  by  the  special  finding  of  the 
fa(;tH,  and  the  conclusions  of  law  thereon.  The  substance  of 
the  appellee's  complaint  was,  that  the  appellants  and  other 
named  defendants,  without  leave  and  wrongfully,  cut  down, 
took  and  earried  awav  certain  blaek  walnut  trees  and  one  white 
walnut  tree,  the  property  of  the  apj^ellee,  of  the  value  of  §500, 
on  certain  lands  in  Allen  county,  to  appellee's  damage,  etc. 
T!u»  special  findino;  of  facts  and  conelu^ions  of  law  were,  in 
.substance,  as  follows : 

"1st.  On  the  27th  day  of  August,  1877,  one  Stevenson 
bought  of  Henry  Teeple  and  the  heirs  of  John  Grush,  de- 
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ceased,  by  parol,  without  any  contract  or  deed  in  writing,  the 
trees  mentioned  in  the  complaint,  which  were  then  standing 
timber  growing  on  the  lands  of  said  Teeple  and  the  Crush 
heirs,  and  agreed  to  pay  therefor  the  sum  of  $50,  he  to  have 
the  right  to  cut  and  remove  said  trees  within  ten  days  there- 
after if  he  paid  the  purchase-money  therefor  within  that  time. 
Stevenson  sold  his  interest  in  said  trees  to  the  plaintiff  for 
$25,  and  the  plaintiff's  agent  and  manager  paid  the  said  Teeple 
and  the  Grush  heirs  the  money  for  said  timber  which  Steven- 
son had  agreed  to  pay,  while  it  was  standing  on  said  lands; 
and  Teeple  and  the  Grush  heirs  agreed  with  the  plaintiff  that 
it  should  have  the  absolute  property  and  ownership  in  said 
trees,  and  that  the  plaintiff  should  have  the  right,  at  any  time 
thereafter,  to  enter  upon  said  lands  and  cut  and  remove  said 
trees.  Henry  Teeple,  who  is  now  dead,  and  his  heirs  and  the 
heirs  of  John  Grush,  from  the  date  of  the  sale  of  said  trees 
to  the  present  time,  have  been  the  owners  and  in  possession 
of  said  lands,  and  the  plaintiff  never  has  had  any  title  to  or 
interest  in  said  lands,  except  the  right  that  said  parol  contract 
gave  it  to  cut  and  remove  the  trees  it  so  purchased. 

"2d.  The  plaintiff  never  took  possession  of  said  timber  in 
any  way,  or  cut  the  same,  or  did  any  act  in  relation  thereto, 
except  to  claim  that  it  had  bought  the  trees  and  owned  them ; 
but  the  plaintiff  at  all  times,  after  its  purchase  and  payment 
therefor,  intended  to  cut  and  remove  the  trees  in  pursuance 
of  said  contract,  and  to  bring  this  suit  against  the  defendants 
for  the  conversion  of  said  timber,  from  the  time  the  defend- 
ants cut  down  and  removed  said  trees,  as  hereinafter  stated, 

"3d.  In  the  year  1878, 1)oing  after  the  purchase  of  said 
timber  by  the  plaintiff,  and  the  payment  therefor,  and  the 
granting  of  the  license  to  plaintiff  to  enter  upon  the  land  in 
question  and  cut  said  trees,  the  defendant  Isaac  N.  Cool 
commenced  an  action  ai^cainst  said  Stevenson  before  a  justice 
of  the  peace  of  Cedar  Creek  township,  in  Allen  county,  be- 
ing the  township  and  county  in  which  said  lands  and  trees 
were  situated,  and  caused  a  writ  of  attachment  to  be  issued 
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by  said  justice  against  the  property  of  said  Stevenson  on  the 
ground  that  he  was  a  non-resident  of  Indiana ;  which  writ  of 
attachment  was  placed  in  the  hands  of  the  defendant  Soott 
Lindscy,  as  constable,  who  levied  the  same  on  said  standing 
trees  as  the  property  of  said  Stevenson.  Such  proceedings 
were  had  in  said  attachment  case  that  a  judgment  was  ren- 
dered against  the  defendant  Stevenson  by  default,  and  the 
trees  were  ordered  to  be  sold  to  satisfy  said  Cool's  claim  and 
costs ;  and  an  order  of  sale  against  said  trees  was  issued  to  the 
defendant  John  D.  Wheelock,  as  constable,  and  the  successor 
in  office  of  the  defendant  Lindsey,  who  levied  the  writ  of  at- 
tachment. Said  Wheelock  advertised  and  sold  said  trees  at 
constable's  sale,  while  they  were  yet  standing  and  growing  on 
said  lauds,  to  the  defendant  Isaac  N.  Cool,  who  bid  in  said 
trees  for  the  amount  of  his  debt  and  costs. 

"4th.  The  defendant  Cool  afterward  sold  said  trees  as 
standing  timber  growing  on  said  lands  to  his  co-defendant 
Martin  L.  Duck  herein.  Although  said  Duck  agreed  with 
said  Cool,  at  the  time  he  purchased  said  timber,  that  he  would 
assume  all  responsibility  in  cutting  and  removing  the  trees, 
yet  said  Cool  informed  said  Duck,  at  the  time  he  purchased 
said  trees,  that,  if  he  would  forthwith  cut  and  remove  them, 
there  would  probably  be  no  difficulty  in  the  matter,  and  he 
oountenanced,  counseled  and  advised  the  cutting  and  remov- 
ing and  conversion  of  said  trees,  timber  and  lumber,  by  said 
Duck,  Ilouck  and  Cook,  at  the  time  he  sold  them  to  said 
Duck,  but  at  no  other  time  thereafter. 

"5th.  Afterwards,  in  the  year  1878,  and  aft<ir  the  purchase 
of,  and  payment  for,  said  trees  by  the  plaintiff,  and  the  grant- 
ing of  such  license  by  the  owners  to  the  plaintiff  to  enter 
upon  said  lands  and  cut  down  said  trees  at  any  time  thereaf- 
ter, the  defendants  Duck,  Houck  and  Cook  cut  down  said 
trees  and  converted  the  same  into  logs  and  lumber,  and  sold 
and  disposed  of  the  same,*and  said  Duck  received  the  pro- 
ceeds thereof. 

"6th.  None  of  the  defendants  herein  ever  had  any  leave, 
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license  or  authority  from  the  said  Henry  Teeple  or  his  heirs, 
or  the  said  Grush  heirs,  or  the  plaintiff,  to  cut,  remove,  or  in 
^ny  way  interfere  with  said  trees,  or  the  timber  or  proceeds 
therefrom. 

"7th.  Neither  said  Henry  Teeple  or  his  heirs,  nor  said 
<jrrush  heirs,  ever  annulled  or  revoked  said  contract  or  li- 
•cense  to  plaintiff  to  cut  said  trees,  or  paid  back  the  money 
they  received  for  it,  but  are  still  willing  to  abide,  and  do 
^bide,  by  said  said  contract  of  sale  in  all  respects  as  the  same 
was  made. 

"8th.  At  the  time  of  the  commencement  of  this  action  the 
^defendants  Duck,  Cool  and  Houck  were  and  still  are  residents 
of  DeKalb  county,  Indiana,  and  the  other  defendants  were 
:and  still  are  residents  of  Allen  county,  Indiana;  and  noneof 
the  defendants,  residents  of  Allen  county,  were  joined  with 
the  resident  defendants  of  DeKalb  county,  merely  for  the  pur- 
pose of  giving  this  court  jurisdiction  of  the  parties  resident 
in  DeKalb  county,  but  the  plain  tiff  joined  them  as  parties,  be- 
lieving in  good  faith  they  were  legally  liable,  and  that  it  had 
a  good  cause  of  action  against  them. 

"  9th.  The  trees,  timber,  logs  and  lumber,  in  the  several 
paragraphs  of  complaint  mentioned,  are  those  herein  set  forth, 
and  none  others;  and  none  of  the  defendants  did  any  act  or 
acts,  in  relation  to  the  trees,  timber,  logs  and  lumber,  other 
than  as  herein  set  forth ;  and  the  reasonable  market  value  of 
said  trees,  timber,  logs  and  lumber,  at  the  time  of  their  con- 
version and  at  any  other  time  from  thence  hitherto  up  to  the 
present,  is  $150." 

Upon  the  foregoing  facts  the  court  stated  its  conclusions  of 
law  as  follows : 

"  1st.  The  plaintiff  is  entitled  to  recover  from  the  defend- 
ants Isaac  N.  Cool,  Martin  L.  Duck,  Josiah  Houck  and 
Eugene  Cook,  the  value  of  the  trees,  logs,  timber  and  lumber 
^o  cut  down  and  converted  by  them,  the  said  Duck,  Houck 
:and  Cook,  by  and  with  the  advice^counsel  and  encourage- 
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ment  of  the  .said  Cool  as  aforesaid^  together  with  its  reason- 
able costs. 

"  2d.  The  defendants  Lindsey  and  Wheelock  are  not  liable 
to  the  plaintiff^  and  ought  to  recover  from  the  p]ainti£f  their 
costs  and  charges  herein  laid  out  and  expended." 

The  first  point  made  by  the  appellants'  counsel  in  argu- 
ment is  this :  '^A  parol  contract^  for  the  sale  of  standing  tim- 
ber, is  merely  a  license.  It  does  not  pass  any  title  and  can 
not  be  made  available  in  any  way  as  a  contract."  In  support 
of  this  point,  counsel  cite  the  case  of  Owens  v.  Lewis,  46  Ind. 
488  (15  Am.  R.  295).  In  that  case  it  was  held,  and  correctly 
so  we  think,  that  a  contract  for  the  sale  of  growing  trees  is  a 
contract  for  the  sale  of  an  interest  in  land,  and  must  be  in  writ- 
ing in  order  to  render  it  binding  on  cither  party  to  the  contract* 
Doubtless  that  is  the  law,  but  we  do  not  think  it  is  applicable 
to  the  case  in  hand.  Such  a  contract  is  not  invalid  or  void  ; 
but  in  section  4904,  R.  S.  1881,  in  force  at  the  time,  it  is  de- 
clared that  no  action  shall  be  brought  upon  any  such  contract. 
One  party  can  not  maintain  an  action  to  enforce  the  contract 
against  the  other  party  thereto ;  but  it  does  not  follow  that  the- 
contract,  or  property  rights  acquired  thereunder,  may  not  be 
enforced  against  a  stranger  to  such  contract.  Conceding  that 
the  appellee,  as  between  itself  and  the  owners  of  the  lands,  by 
its  purchase  of  the  trees  growing  thereon,  acquired  merely  a 
license  to  enter  u|>on  the  lands  and  sever  the  trees  therefrom, 
yet  this  license  could  be  revoked  or  countermanded  only  by 
the  owner  of  the  lands,  and  could  not  be  defeated  by  the  acts 
of  mere  strangers  to  the  title.  Thus,  in  Oicens  v.  Lewis,  supra, 
it  is  said :  "A  parol  agreement  for  the  sale  of  growing  trees, 
the  trees  to  be  severed  and  taken  from  the  land  by  the  vendee, 
as  in  this  case,  will  amount  to  a  license  for  the  vendee  to  en- 
ter upon  the  vendor's  land,  for  the  purpose  of  making  such 
severance,  and  if  such  license  is  not  revoked  before  the  trees 
are  severed,  the  title  to  the  trees  will  vest  in  the  vendee,  and 
the  license  after  severaiKc  will  become  coupled  with  an  in- 


NOVEMBER  TERM,  1882.  537 


Cool  el  al.  r.  Tlie  Peters  Box  and  Lumber  Company. 


ierest  and  irrevocable,  and  the  vendee  will  have  a  perfect  right 
to  enter  and  remove  the  trees  thus  severed." 

In  the  case  at  bar,  the  court  specially  found,  as  we  have 
seen,  that  the  owners  of  the  lands  had  never  revoked  or  couu-  . 
termanded  the  appellee's  license  to  enter  thereon  and  sever 
and  remove  the  growing  trees.  When,  therefore,  by  the  acts"| 
of  the  appellants,  the  growing  trees  were  severed  from  the  j 
lands,  the  title  to  such  trees  vested  in  the  appellee,  its  license  i 
became  coupled  with  an  interest  and  irrevocable,  and  there- 
after it  could  maintain  an  action  for  the  wrongful  conversion 
by  the  appellants  of  the  logs,  timber  or  lumber,  the  product  . 
of  such  trees. 

The  second  point  stated  by  the  appellants'  counsel  is  that 
'*A  parol  license  is  not  assignable,  because  it  is  founded  in 
personal  confidence."  As  arule,  this  proposition  is  true.  Snow- 
den  v,  WilaSy  19  Ind.  10.  But  the  point  made  is  wholly  in- 
applicable to  the  case  in  hand.  The  appellee  bought  of  Stev- 
enson and  paid  him  for  the  right  or  privilege  he  had  acquired 
from  the  owners  of  the  lands,  to  cut  and  remove  the  stand- 
ing trees,  if  he  should  pay  for  them  within  ten  days.  Steven- 
son never  had  a  license  to  sever  the  trees  from  the  lands,  be- 
cause he  never  paid  the  agreed  price  of  the  trees  within  the 
ten  days,  or  at  any  other  time;  and,  of  course,  he  never  as- 
signed, or  attempted  to  assign,  to  the  appellee  any  such  license. 
He  had  contracted  for  such  a  license,  and  agreed  to  pay  there- 
for within  ten  days,  and  the  appellee  gave  him  a  bonus  for 
his  contract.  The  appellee  then  paid  the  owners  of  the  lands 
the  price  agreed  upon  with  Stevenson  for  the  growing  trees ; 
and  they  then  agreed  with  appellee  "that  it  should  have  the 
absolute  property  and  ownership  in  said  trees,  and  should  have 
the  right,  at  any  time  thereafter,  to  enter  upon  said  lands  and 
cut  and  remove  said  trees."  This  was  a  direct  license  to  the 
appellee  from  the  owners  of  the  lands,  and  it  differed  widely 
from,  and,  in  its  terms,  was  much  more  liberal  than,  the  limited 
license  contracted  for  bv  Stevenson. 

The  third  ]>oint  relied  upon  by  appellants'  counsel  is,  in 
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8ubbtance^  this :  The  contract  between  the  appellee  and  the 
owners  of  the  lands,  in  relation  to  the  growing  trees,  under 
the  provisions  of  section  4904,  R.  S.  1881,  is  absolutely  void; 
and,  therefore,  it  is  claimed  that  the  appellee  can  not  maintain 
this  action  against  the  appellants,  although  they  are  strangers 
to  the  contract,  trespassers  and  wrong-doers,  for  the  wrongful 
conversion  of  the  trees  which  the  appellee  had  bought  and 
paid  for.  In  other  words,  the  appellants  seek  to  defeat  the 
appellee's  action  by  claiming  as  their  defence  that  the  appel- 
lee's contract  with  the  owners  of  the  lands  was  within  the 
statute  of  frauds.  The  statute  as  a  defence,  however,  is  strictly 
personal  to  the  parties  to  the  contract,  and,  as  such,  can  not 
be  made  available  by  a  stranger  to  the  contract.  Thus,  in 
Morrison  v.  Colliery  79  Ind.  417,  speaking  for  the  court.  Woods, 
J.,  said :  "  The  parol  contract  is  not  void,  and  whether  it  shall 
stand  depends  on  the  choice  of  the  parties.  It  is  the  personal 
privilege  of  a  party,  his  privies  or  representatives,  to  abide 
by  or  repudiate  his  contract  within  the  statute,  and  a  mere 
i^tranger  may  not  interfere  to  prevent  the  performance."  So, 
in  Minna  v.  Morse,  15  Ohio,  568,  the  Supreme  Court  of  Ohio 
held  that  the  statute  of  frauds  "  only  forbids  the  maintenance 
of  an  action  to  enforce  the  parol  contract.  It  does  not  pur- 
port that  it  shall  be  absolutely  void.  By  implication  it  ad- 
mits, that  as  between  the  parties,  the  parol  contract  may  give 
rise  to  equities  as  binding  upon  the  conscience  as  if  the  same 
were  evidenced  by  writing." 

So,  also,  the  rule  is  well  stated,  in  Clary  v.  Marshall^  5  B. 
Mon.  266,  by  the  Supreme  Court  of  Kentucky,  as  follows: 
^*  The  vendor  may  avoid  it "  (the  verbal  contract), "  by  pleading 
or  relying  on  the  statute,  yet  he  is  left  at  liberty  to  waive  his 
right  to  the  defence  and  consummate  the  contract,  and  can 
not  be  deprived  of  his  election  to  do  so  by  a  stranger.  Though 
a  vendor  is  not  legally  bound  to  fulfill  his  contract  by  a  con- 
veyance, yet  a  moral  dirty  rests  upon  him  to  convey,  and  a 
moral  right  in  the  vendee  to  ask  for  a  conveyance,  and  if 
the  former  choose  to  waive  his  legal  right,  in  obedience  to  the 
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dictates  of  his  moral  duty,  by  conveying  or  furnishing  trri^^i 
<»vidence  of  his  obligation  to  convey,  a  stranger  to  the  contract 
lias  no  right  to  complain  nor  to  preclude  him  from  this  dis- 
charge of  his  moral  duty,  in  whole  or  in  part,  upon  the  terms 
of  the  original  parol  contract,  or  upon  terms  which  he  may 
choose  to  exact,  and  which  the  vendee  or  sub-purchaser  may 
be  willing  to  concede."  Again,  in  Browne  Stat,  of  Frauds, 
sec.  12S,et  seq.^  the  doctrine  is  recognized  that  when  such  a 
contract  comes  in  question  inter  alios,  or  for  any  other  purpose 
than  that  of  recovery  between  the  parties,  it  is  to  a  great  ex- 
tent regarded  as  a  subsisting  valid  contract.  A  third  party  can 
not  invoke  the  application  of  the  statute  for  his  own  benefit. 
It  follows  that  the  third  point  relied  ujx)n  by  appellants'  coun- 
sel is  not  well  taken  and  can  not  be  sustained. 

The  fourth  and  last  point  insisted  upon  as  ground  for  the 
reversal  of  the  judgment  is  thus  stated :  **  The  case  having 
been  dismissed  as  to  Ilouck,  the  court  necessarily  erred  in  its 
finding  of  facts,  and  in-  its  conclusions  of  law,  and  also  in  ren- 
dering judgment."  The  only  errors  assigned  in  this  court 
were  assigned  by  and  in  the  names  of  the  appellants  Martin 
L.  Duck  and  Isaac  N.  Cool.  Afterwards  the  affidavit  of  Cool 
was  filed  in  this  court,  showing  that  Josiah  Houck  was  a  non- 
resident of  this  State,  and  that  he  had  not  appeared,  and  was 
not  represented  by  any  attorney  in  this  action,  in  the  court 
below.  Proof  was  afterwards  made  that  notice  of  the  pen- 
dency of  this  appeal  had  been  given  Josiah  Houck,  by  publi- 
<»ition  thereof  in  a  weekly  newspaper,  printed  and  published 
in  DeKalb  county.  But  it  does  not  appear  that  Josiah  Houck 
has  ever  appeared  in  this  case  in  this  court,  or  that  any  errors 
have  been  assigned  by  him  or  by  his  counsel,  upon  the  record 
of  this  cause.  If  he  were  here,  complaining  of  the  judgment 
rendered  against  him  manifestly  by  an  oversight,  upon  the 
grounds  suggested  by  the  counsel  of  Duck  and  Cool,  it  might 
well  be  that  he  would  be  entitled  to  a  reversal  of  the  judgment 
against  himself.  But,  conceding  the  judgment  against  Houck 
to  bo  erroneous,  we  are  of  the  opinion  that  this  error  does  not 
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authorize  his  co-defendants  to  ask  for  the  reversal  of  the  judg- 
ment against  him,  and  certainly  not  as  against  themselves. 

We  have  found  no  error  in  the  record  which  authorizes  or 
requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

ZoLLARS,  J.,  having  been  of  counsel,  took  no  i>art  in  the 
consideration  or  decision  of  this  cause. 


No.  10,406. 

Farlow  v.  Hougham. 

\m  lii  Election.— Contest  o/.—^nlement  of  Oauses.-'Jurisdklion.'-'Appeal.^PraC' 

/ice.— Under  sec.  16,  act  of  May  4th,  1862  (1  R.  S.  1876,  p.  450),  a  statement 
of  the  grounds  of  contest  of  an  election  niusfbe  filed  within  a  specified 
time;  and  this  must  apin^ar  aflirmatively  in  the  record,  else  neither  the 
board  of  commissioners,  nor  the  circuit  court  on  appeal,  will  be  deemed 
to  have  had^jurisdiction,  and  an  appeal  to  the  Supreme  Court  will  be 
dismissed. 

From  the  Madison  Circuit  Court. 

R.  Lake,  W.  R.  Pierae  and  C.  B.  Gerard,  for  appellant. 
M.  8.  Robinson  and  J,  W.  Lovett,  for  appellee. 

Woods,  C.  J. — Proceedings  by  the  appellant  to  contest  the 
election  of  the  appellee  to  the  office  of  trustee  of  Jackson 
township,  Madison  county.  The  proceedings  were  commenced 
before  the  board  of  commissioners  of  that  county,  and  appealed 
thence  to  the  circuit  court,  which  decided  in  favor  of  the  ap- 
pellee. 

The  appellee  insists  that  the  appeal  ought  not  to  be  con* 
sidered,and  should  be  dismissed,  because  the  proceedings  were 
not  commenced  in  time. 
•  The  16th  section  of  the  act  of  May  4th,  1852, 1  R.  S.  1876^ 

p.  450,  requires  that  the  contestor  "  shall  file  with  the  auditor 
of  the  proper  county,  within  ten  days  after  such  person  has 
been  declared  elected,  a  written  statement  specifying  the 
grounds  of  contest,  verified  by  the  affidavit  of  such  elector.'' 
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That  a  compliance  with  this  requirement  is  necessary  in 
order  to  confer  jurisdiction  upon  the  county  board  to  hear  and 
determine  the  contest  can  not  be  questioned.  In  Albee  v. 
May,  8  Blackf.  3ld,  it  was  held  that  unless  such  statement  be 
verified  by  the  proper  affidavit,  neither  the  board  of  commis- 
sioners, nor  the  circuit  court  on  appeal,  can  proceed  in  the 
case.  See,  also.  Wheat  v.  Ragsdale,  27  Ind.  191 ;  Holton  v. 
Brown,  46  Ind.  1 22.  It  is  a  familiar  doctrine  that  the  facts  es- 
sential to  the  jurisdiction  of  an  inferior  tribunal  must  be 
shown  affirmatively  in  the  record.  WiUciuBon  v.  Mpore,  79 
Ind.  397. 

The  transcript  of  the  proceedings  before  the  board  of  com- 
missioners in  this  case  begins  by  showing  the  board  convened 
in  special  session  on  the  19th  day  of  April,  1882,  and  then 
shows  that  on  that  day  the  appellant  filed  an  amended  com- 
plaint, which  is  set  out  and  appears  to  have  been  duly  veri- 
fied. It  is  alleged  in  this  complaint  that  "  Hougham  was,  on 
the  3d  day  of  April,  1882,  declared  by  the  board  of  canvassers 
of  said  township  duly  elected  township  trustee  of  said  Jack- 
son township.''  It  is  not  averred,  nor  in  any  manner  shown, 
what  the  original  complaint  was,  nor  when  it  was  filed,  nor 
that  any  statement  of  the  grounds  of  contest  had  thei*etofore 
been  filed  with  the  auditor  of  the  county.  We  are  therefore 
constrained  to  hold  upon  the  record  as  it  has  been  brought 
to  us,  that  the  proceedings  before  the  board  of  commissioners 
and  in  the  circuit  court  were  without  jurisdiction;  and,  con- 
sequently, that  the  appeal  to  this  court  must  be  dismissed. 

Appeal  dismissed,  at  costs  of  the  appellant. 


•^- 
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Burns  et  al.  v.  The  Sixgeu  Maxufacturixg  Company.        ^^^  ^^^ 

149    156 
Review  of  Judgment. — Parties. — Principdland  Suretie.^. — Joint  judgment  |i52  025 

defendants,  sureties  upon  a  bond,  may  Unite  in  a  complaint  to  review  the 
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judgment  against  them  on  the  bond,  and  the  principal,  a  judgment  de- 
fendant, though  he  may  have  no  interest  in  the  matter  upon  which  errors 
of  law  are  alleged  in  the  action  lor  revieWi  may  be  made  either  a  party 
plaintiff  or  defendant. 

Bond. — Piincipal  and  Surety. — Omlrad, — Qmnderaiion. — Piriiteipal  and  AgtWU 
— Pleading. — Suit  against  the  principal  and  sureties  on  a  bond  conditioned, 
amongst  other  things,  for  the  payment  by  the  principal  of  "  every  In- 
debtedness now  existing  or  which  may  hereafter  be  incurred  "  by  him  to 
the  plaintiff;  the  breach  alleged  being  the  non-payment  of  certain  notes 
given  for  machines  sold  by  the  plaintiff  to  the  principal  on  the  faith  of 
the  bond.  Answer  by  the  sureties,  that  the  plaintiff  and  the  principal  en- 
tered into  a  written  contract  (exhibited)  whereby  the  principal  became 
agent  of  the  plaintiff,  who  took,  at  the  same  time,  from  the  principal  the 
bond  sued  on,  both  forming  one  contract,  and  that  the  contract  of  agency 
was  afterwards  annulled,  after  which  the  t^ewing  machines  were  sold  and 
the  notes  given  mentioned  in  the  complaint. 

Hddy  that  the  complaint  was  good  on  demurrer. 

Heldy  also,  that  the  general  words  of  the  bond  must  be  restrained  so  as  to 
apply  only  to  indebtedness  growing  out  of  the  agency,  and  that  the  an- 
swer was  good  on  demurrer. 

From  the  Decatur  Circuit  Court. 

/.  S.  Scobey,  J.  D.  iMiller,  F.  E.  Oavin  and  A.  H.  Fisher^ 
for  appellants. 

i.  Mdxwelly  Jr.y  W,  B.  Wilson  and  Z>.  Wilaofiy  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  complaint  to  review  a  judg- 
ment obtained  by  the  appellee  against  the  appellants  in  the 
Decatur  Circuit  Court,  upon  a  joint  and  several  bond  for 
$2,000,  executed  by  the  appellants  to  the  appellee,  and  dated 
October  7th,  1874.  The  complaint  alleged  error  of  law  in 
the  judgment  sought  to  be  reviewed,  in  this,  to  wit : 

1.  The  court  erred  in  overruling  the  demurrer  of  E.  R. 
Forsyth  to  the  complaint  of  said  Singer  Manufacturing  Com- 
pany. 

2.  The  court  erred  in  sustaining  the  demurrer  of  the  said 
Singer  Manufacturing  Company  to  the  first  paragraph  of  E. 
R.  Forsyth's  separate  answer. 

3.  The  court  erred  in  sustaining  the  said  company's  de- 
murrer to  the  second  paragraph  of  said  E.  R.  Forsyth's  sep- 
arate answer. 
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4.  The  court  erred  in  sustaining  the  demurrer  of  the  said 
company  to  the  first  paragraph  of  Columbus  Burns'  separate 
answer. 

5.  The  court  erred  in  sustaining  the  demirrrer  of  the  said 
company  to  the  fourth  paragraph  of  said  Columbus  Burns^ 
separate  answer. 

The  defendant  demurred  to  this  complaint  for  review,  for 
want  of  facts  sufficient,  etc.  The  court  sustained  the  demur- 
rer, and,  the  plaintiffs  declining  to  amend  the  complaint,  final 
judgment  was  rendered  against  them  upon  the  demurrer.  The 
plaintiffs  appealed.  The  only  error  assigned  is  the  following : 
The  said  appellants  come,  and  each  severally  alleges  and  says 
that  the  court  erred  in  sustaining  the  demurrer  of  the  appel- 
lee to  the  complaint  of  the  appellants. 

The  judgment  sought  to  be  reviewed  was  a  joint  judgment 
upon  the  bond  against  all  the  defendants  in  the  original  suit» 
They  all  unite  in  the  complaint  for  review,  but  the  errors 
of  law  alleged  to  exist  in  the  proceeding  sought  to  be  re- 
viewed are  all  errors  against  the  sureties  on  the  bond.  No 
error  is  alleged  as  against  William  H.  Forsyth,  the  principal 
in  the  bond.  He  has  really,  therefore,  no  interest  in  the  com- 
plaint for  review ;  but  the  technical  rule  requires  that  all  the 
parties  to  the  original  suit  must  be  parties  to  the  bill  of  re- 
view ;  Story's  Eq.  PI.  335 ;  and  it  is  held  that  if  a  person 
not  a  party  to  the  original  suit  has  become  interested  in  the  sub- 
ject-matter he  may  be  made  a  defepdaot  to  the  suit  for  review. 
Mitford  Eq.  PI.  89,  90.  The  statute  provides  that  any  party 
to  a  judgment  may  file  a  complaint  for  review,  2  R.  S.  1876, 
p.  247,  sec.  586 ;  and  that  on  the  hearing  the  court  may  re- 
verse or  affirm  the  judgment  in  whole  or  in  part,  or  modify 
the  same,  as  justice  may  require.  2  R.  S.  1876,  p.  249,  sec. 
591.  In  S/oanv.  Whiteman,  6  Ind.  434,  it  was  held  that,  as 
a  general  rule,  a  bill  of  review  ought  to  have  the  same  parties 
as  the  proceeding  sought  to  be  reviewed,  but  they  may  be 
either  complainants  or  defendants,  according  to  their  interests 
in   the  matter   to   be  reviewed.     As  Elias  R.  Forsyth  and 
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Columbus  Burns  are  joint  judgment  defendants,  we  think 
they  may  properly  unite  in  a  complaint  for  review  of  that 
judgment, and,  as  the  technical  rule  requires  William  H.  For- 
syth to  be  a  party  to  the  proceeding,  although  he  has  really 
no  interest  in  the  matters  upon  which  the  errors  of  law  are 
alleged,  we  think  it  is  quite  immaterial  whether  he  is  made  a 
party  plaintiiF  or  a  party  defendant,  and  that  the  complaint 
for  review  in  this  case  is  not  open  to  the  objection  that  there 
are  too  many  parties  plaintiffs. 

The  complaint  in  the  original  suit  was  in  the  common  form, 
and  the  condition  of  the  bond  sued  on  was  as  follows: 

"If  the  aI)ove  bounden  William  H.  Forsyth,  his  heirs,  ex- 
ecutors or  administrators,  shall  well  and  truly  pay,  or  cause 
to  be  paid,  any  and  every  indebtedness  or  liability  now  exist- 
ing, or  which  may  hereafter  in  any  manner  exist  or  be  in- 
curred on  the  part  of  the  said  William  H.  Forsyth  to  the  said 
The  Singer  Manufacturing  Company,  whether  such  indebted- 
ness or  liability  shall  exist  in  the  shape  of  book  accounts,  notes, 
renewals,  acceptances,  endorsements,  or  otherwise  (hereby 
waiving  presentment  for  payment,  notice  of  non-payment, 
protest,  and  notice  of  protest  and  diligence,  upon  all  notes, 
now  or  hereafl;er  executed,  endorsed,  transferred,  guaranteed 
or  assigned  by  the  said  William  H.  Forsyth  to  the  said  The 
Singer  Manufacturing  Company),  then  this  obligation  to  be 
void,  otherwivSe  to  remain  in  full  force  and  effect." 

The  complaint  alleged  that  on  the  faith  of  this  bond  said 
company  sold  said  William  II.  Forsyth  four  sewing  machines, 
for  which  he  gave  the  company  his  four  notes,  payable  to  its 
order,  one  for  ?223.75,  dated  October  4th,  1877;  one  for 
$223.75,  of  the  same  dnto;  one  for  $110,  dated  November 
30th,  1877  ;  and  one  for  §(>;"),  dated  December  31st,  1877  ;  and 
tliat  all  of  said  notes  were  due  and  unpaid.  The  complaint 
pruyed  jii(li?;rnent  for  the  amount  of  the  notes  and  interest. 

There  wri«  no  error  in  overrulinc:  the  demurrer  of  E.  R. 
Forsyth  to  tliis  eoinplaint.  The  bond  was  joint  and  several. 
K.  R.  Forsyth  was  not  a  guarantor  but  a  surety,  and  by  the 


NOVEMBER  TERM,  1882.  545 


Bams  ei  cU.  v.  The  Singer  Manufacturing  Company. 


terms  of  his  obligation  he  was  liable  for  every  indebtedness 
now  existing,  or  which  hereafter  may  in  any  manner  exist 
or  be  incurred  on  the  part  of  said  W.  H.  Forsyth  to  said  com- 
pany. McMillan  v.  BulPs  Head  Bank,  32  Ind.  11  (2  Am.  R. 
323);  Morgan  v.  Smith  American  Organ  Co.,  IS  Ind.  179. 
These  cases  show  that  no  notice  of  default  was  necessary  to 
fix  the  liability  of  the  sureties,  and  a  written  instrument  prom- 
ising to  pay  money  implies  a  consideration.  Beeaon  v.  HoW" 
^rJ,  44Ind.  413." 

The  answers,  to  which  demurrers  were  sustained  in  the 
original  suit,  are  sufiBciently  alike  to  be  considered  together. 
They  allege  in  substance  that  the  appellee  made  a  contract 
with  William  H.  Forsyth,  by  which  he  was  appointed  its 
agent,  and  at  the  same  time  took  from  him  the  bond  sued  on, 
bearing  even  date  with  the  contract  of  agency ;  that  said  con- 
tract of  agency  was  shown  to  appellants  E.  R.  Forsyth  and 
Columbus  Burns,  by  said  William  H.  Forsyth,  and  that  he 
4\nd  the  appellee  represented  to  them  that  the  bond  was  to 
secure  the  faithful  performance  of  the  duties  of  such  agency; 
that,  in  consideration  of  the  contemporaneous  execution  of  said 
contract  of  agency,  by  the  parties  thereto,  the  bond  was  exe- 
cuted, and  that  the  bond  and  the  contract  of  agency  together 
formed  one  transaction  ;  that  afterwards,  without  the  knowl- 
<>dge  or  consent  of  said  EHas  R.  and  Columbus,  said  contract 
of  agency  was  several  times  changed,  and  was  finally,  on  Oc- 
tober 4th,  1877,  entirely  abrogated  and  said  agency  was  ter- 
minated, and  all  the  liabilities  of  said  William  H.  as  such 
agent  were  fully  settled  and  accounted  for;  that  afterwards 
said  William  H.  bought  sewing  machines  from  the  appellee, 
for  which  he  gave  his  notes,  upon  the  non-payment  whereof 
the  indebtedness  arose  for  which  the  judgment  sought  to  be 
Yeviewed  was  rendered.  Copies  were  annexed  to  the  answers 
of  the  contract  of  agency,  and  of  the  subsequent  contracts. 
The  contract  of  agency  contained  this  stipulation:  "And  the 
isaid  W.  H.  Forsyth  agrees  to  give  satisfactory  security  for 
Vol.  87.-35 
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the  payment  of  his  indebtedness  to  the  said  company,  and  for 
the  prompt  and  faithful  fulfihnqnt  of  the  terms  and  conditions 
of  this  agreement."  This  contract  was  dated  October  27th^ 
1874.  It  fixed  no  time  for  the  end  of  the  agency,  but  pro^ 
vided  that  it  should  be  terminated  at  the  pleasure  of  either 
of  the  parties. 

On  Rlay  15th,  1875,  another  contract  was  made,  containing- 
this  stipulation :  "  Said  W.  H.  Forsyth  agrees  to  give  satis- 
fiictory  security  for  all  machines  consigned,  for  the  payment 
of  any  and  every  indebtedness  to  the  said  company,  and  for 
the  prompt  and  faithful  fulfilment  of  the  terms  and  conditions 
of  this  agreement."  It  also  contained  a  stipulation  that  it 
might  be  terminated  at  the  pleasure  of  either  party.  Similar 
provisions  were  contained  in  the  subsequent  agreements  dated 
respectively  October  3d,  1876,  May  15th,  1877,  and  October 
4th,  1877.  The  answers  aver  that  these  agreements  were 
entered  into  between  the  appellee  and  said  William  H.  For- 
syth. The  appellee  claims  that  these  answers  are  insufficient,, 
and  that,  inasmuch  as  the  condition  of  the  bond  provides  for 
"  any  and  every  indebtedness  of  the  principal,  now  existing ' 
or  which  may  hereafter  in  any  manner  exist,"  the  question  fs 
settled  against  the  appellants  by  the  decision  in  Morgan  v. 
Smith  American  Organ  Co.,  supra. 

In  that  case  the  condition  of  the  bond  was  the  same  as  in 
the  case  at  bar.  An  answer  averred  that  the  principal  became 
indebted  to  the  obligees  in  $335,  and  for  that  amount  gave  hi» 
not^  to  them  without  the  knowledge  or  consent  of  the  sure- 
tics,  and  that  said  note  was  taken- in  full  payment  of  the  debt. 
This  answer  was  held  bad  because  the  obligation  embraced 
all  indebtedness,  and  it  was  held  that  no  question  arose  as  to 
the  effect  of  extending  time  to  the  principal,  because  the  obli; 
gation,  like  that  in  the  case  at  bar,  embraced  all  indebtedness 
of  the  principal,  whether  in  the  shape  of  book  accounts, 
notes,  leases,  renewals  or  extension  of  notes  and  accounts. 
But  the  answer  in  that  case  did  not  present  the  question  here- 
presented. 
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The  appellants  claim  that  "the answers  show  that  the  bond 
and  the  agency  contract  were  executed  at  the  same  time  and 
for  the  same  consideration^  and  that  taking  the  transaction  all 
together  it  amounted  simply  to  this :  The  appellee  employed 
William  II.  Forsyth  as  its  agent;  Elias  R.  and  Burns  were 
his  sureties  for  the  faithful  performance  of  that  contract ;  after- 
wards, without  their  knowledge  and  consent,  the  contract  was 
materially  changed  several  times,  and  finally  was  entirely  an- 
nulled and  a  new  indebtedness  was  created,  on  a  different  ac- 
count," 

There  is  nothing  apparently  in  conflict  with  this  statement 
except  the  facts,  that  the  bond  embraces  "  every  indebtedness 
now  existing  or  which  hereafter  may  exist,"  etc.,  and  that  the 
contract  of  agency  provides  that  "the  said  William  H.  For- 
syth shall  furnish  satisfactory  security  for  every  indebted- 
ness," as  well  as  for  the  faithful  performance  of  his  duties  as 
agent. 

In  Judak  V.  Zmmo^man,  22  Ind.  388,  it  was  held  that  a 
note  and  a  building  contract,  executed  at  the  same  time,  should 
be  construed  together,  and  that  an  alteration  of  the  contract 
released  the  surety  on  the  note.  So,  in  Ireland  v.  Montgomery , 
34  Ind.  174,  where  two  contracts  bore  different  dates,  but  the 
answer  alleged  that  they  were  executed  at  the  same  time  and 
were  parts  of  the  same  transaction,  this  court  held  that  foi* 
the  purpose  of  judging  of  the  sufficiency  of  the  answer  it 
must  be  regarded  as  true,  as  alleged,  that  the  two  instruments 
were  executed  at  the  same  time  and  constituted  but  one  con- 
tract. See,  also.  Collier  v.  Mahan,  21  Ind.  110;  Cunning- 
ham  V.  Gwin,  4  Blackf.  341. 

The  appellee  claims  that  even  if  the  bond  and  the  agency 
contract  be  construed  together  the  liability  of  the  bondsmen 
will  not  be  abridged,  because  the  agency  contract  provides 
that  security  sliall  be  given  for  every  indebtedness  of  the  said 
William  H.  Forsyth,  and  the  bond  does  the  same,  and  such  a 
contract  can  not  be  varied  by  parol  evidence.  Allen  v.  Nof- 
singer,  13  Ind.  494. 
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But  the  appellants  insist  that  the  general  words  of  the  two 
writings,  thus  jointly  considered  as  an  entire  contraet,  should 
be  restrained,  and  the  liability  of  the  bondsmen  confined  to 
what  the  parties  plainly  intended,  namely,  the  acts  and  in- 
debtedness of  William  H.  Forsyth  in  reference  to  the  business 
of  the  agency  created  contemporaneously  with  the  bond.  It 
is  an  old  rule  that  "general  words  shall  be  restrained  unto 
the  fitness  of  the  matter  and  the  person."  Bacon  Max. 
Reg.  10.  It  is  also  a  rule  that  the  contract  of  a  surety  must 
receive  a  strict  interpretation,  and  can  not  be  extended  be- 
yond the  fair  scope  of  its  terms.  Miller  v.  Steivart,  9  Whea- 
ton,  680. 

The  same  rule  is  elsewhere  stated  as  follows :  A  party  to 
such  a  contract  is  not  bound  beyond  the  extent  of  the  engage- 
ment which  appears,  from  the  terms  of  the  contract  and  the 
nature  of  the  transaction,  to  have  been  in  contemplation  at 
the  time  of  entering  into  it.  Grocers'  Bank  v.  Kingman,  16 
Gray,  473.  And  in  Beissner  v.  Oxley,  80  Ind.  580,  this  court 
said :  "  The  cases  are  numerous  and  consistent,  which  per- 
mit a  resort  to  proof  of  the  circumstances  and  situation  of 
parties,  when  their  contract  was  made,  and  of  their  transac- 
tions under  it,  when  its  terms  are  of  doubtful  or  ambiguous 
meaning,  for  the  purpose  of  arriving  at  the  true  intention." 

The  allegations  of  the  answers  being  taken  to  be  true,  we 
tliink  the  bond  and  the  agency  contract  should  be  construed 
together,  and  that,  so  construed,  the  words  "every  indebted- 
ness now  existing,  or  that  may  hereafter  exist,"  have  reference 
to  indebtedness  in  the  business  of  the  agency,  and  do  not  con- 
template indebtedness  for  the  purchase  of  goods  incurred  after 
the  contract  of  agency  was  terminated  and  all  its  liabilities 
settled.  The  court,  therefore,  erred  in  sustaining  the  demur- 
rers to  the  answers  in  the  original  suit,  and  the  complaint  for 
review  was  sufficient.  The  court  erred  in  sustaining  the  de- 
murrer to  it,  and  for  this  error  the  judgment  upon  the  com- 
plaint for  review  should  be  reversed  as  to  the  said  Elias  R. 
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Forsyth  and  Columbus  C.  Burns ;  as  to  the  said  William  H. 
Forsyth  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion^  that  the  judgment  of  the  court  below  be  and  .it  is 
hereby  in  all  things  reversed,  as  to  the  said  Elias  R.  Forsyth 
and  Columbus  C.  Burns,  at  the  costs  of  the  appellee,  and  this 
cause  is  remanded,  with  instructions  to  the  court  below  to 
overrule  the  demurrer  to  the  complaint  for  review ;  and,  as 
to  the  said  William  H*.  Forsyth,  the  judgment  of  the  court 
below  is  affirmed,  at  his  costs. 

Petition  for  a  rehearing  overruled. 


No.  9189. 

Berghoff  v.  McDonald. 

Supreme  Court. — Appeal. — Parties. — In  a  suit  against  A.,  B.  and  C.  tliere 

was  judgment  against  A.,  but  in  favor  of  B.  and  0. 
Heldy  that*B.  and  C.  were  not  necessary  or  proper  parties  to  an  appeal 

by  A. 
Same. — Abatement. — Amendment. — Record. — After  a  plea  in   abatement,  if 

the  complaint  be  amended,  the  original  complaint  and  plea  cease  to 

be  a  part  of  the  record,  and  rulings  made  thereon  can  not  be  questioned 

on  appeal. 
Same. — Error. — In  a  suit  against  A.,  B.  and  C,  a  ruling  adverse  to  B.  and 

C,  and  not  affecting  the  interests  of  A.,  is  not  available  error  on  behalf 

of  A.  on  an  appeal  by  him  alone. 
Same. —  Verdict. — JrUerrogatories. — The  sufficiency  of  answers  of  the  jury  to 

special  questions  of  fact  can  not  be  <iuestioned  for  the  first  time  in  the 

Supreme  Court. 
Same. — Imtructlons. —  Record. —  7?///  of  Exceptions. — Instructions  given  by 

the  court  of  its  own  motion,  not  signed  by  the  judge,  or  those  given  on 

request,  not  signed  by  counsel  of  the  party  asking  them  or  the  judge, 

become  part  of  the  record  only  by  bill   of  exceptions  or  order  of  the 

court. 
Same. — Instrnrtions  refused  can  not  be  questioned  in  the  Supreme  Court, 

unless  those  given  are  in  tho  record. 
Verdict. —  Venire  de  Now. — When  the  verdict  is  proper  in  substance  and 

form,  and  sufficiently  certain,  a  venire  de  novo  should  nr)t  be  awarded. 
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Replevin. —  DeJentwn. —  Verdicf. —  SpecMl  Findint/. —  A  general  verdict 
against  the  defendant  in  replevin  is  not  antagonized  by  a  special  find- 
ing that  before  the  suit  was  begun  the  defendant  had  transferred  the 
property  to  others,  to  be  removed  to  another  county. 

Same.— Jurisr/iW  1071. — Parlies. — Fraud. — Suit  in  replevin  was  brought  in  the 

W.  Circuit  Court  against  A.  of  A.  county  and   B.  and  C.  of  W.  county. 

The  finding  was  against  A.  and  in  favor  of  B.  and  C. ;  Ijut  it  was  also 

*found  upon  an  issue  made  by  pleadings  that  B.  and  C.  were  not  made 

parties  for  the  fraudulent  purjwse  of  giving  the  W.  court  jurisdiction. 

Heldf  that  the  W.  court  had  jurisdiction  to  render  judgment  against  A. 

Same. — TorL — Liability  of  Agent. — The  action  of  replevin  sounds  in  tort, 
and  an  agent  who  for  his  principal  wrongfully  detains  the  goods  of  an- 
other is  personally  liable  in  the  action. 

Chattel  Mortuxok.— Fraud. — Inleiiilon.—-Q(iCstioii  of  Fact. —  VerdieL — Spt- 
etal  Finding. — Fraud  in  a  chattel  mortgage  i;?  ni;ule  l>y  statute  (R.  S.  1881, 
section  4921)  a  matter  of  intention  and  a  «]ii(^stion  of  fact  for  the  jury; 
80  that  the  finding  specially  of  such  facts  as  would  in  the  absence  of  the 
statute  make  the  mortgage  fraudulent  in  law,  is  not  inconsistent  with 
a  general  verdict  implying  its  validity. 

Same. — Barter  and  Exchunge, — Lien. — A  chattel  mortgage  embraced  a  colt 
in  the  mortgagor's  possession,  not  his  property,  but  inserted  at  the  own- 
er's request,  and  supposed  by  the  mortgagee  to  be  the'  property  of  the 
mortgagor.  Subsequently,  the  mortgagor  exchanged  a  mare,  also  in  the 
mortgage,  for  the  colt,  and  the  mortgagee  released  the  mare. 

IL'ldj  that  the  mortgage  was  a  valid  lien  on  the  colt. 

From  the  Kosciusko  Circuit  Court. 

W.  Olds,  IL  S.  Biggs,  L.  M,  Ninde  and  T.  K  Ellison,  for 
appellant. 

T.  R.  Marshall  and  W.  F.  McNagny,  for  appellee. 

Fraxklix,  C. — This  action  was  commenced  by  appellee 
against  appellant  in  the  Whitley  Circuit  Court,  to  recover 
two  colts,  where  appellant  filed  a  plea  in  abatement.  Appellee, 
after  demurring  to  that  plea,  was  allowed  by  the  court  to  amend 
his  complaint,  making  new  parties  defendants  Adam  T.  Mc- 
Ginley  and  Jacob  Ruch.  Appellant  then  filed  a  general  de- 
nial and  a  special  plea,  and  a  change  of  venue  was  then  taken 
by  appellant  to  Kosciusko  county.  Issues  were  there  formed 
by  McGinley  and  Ruch,  and  by  appellee's  filing  a  general 
denial  to  the  special  paragraph  of  Borghoff's  answer. 

The  record  afterwards  shows  that  appellee's  demurrer  to 
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appellant's  first  plea  in  abatement  was  sustained,  and  an  ex- 
•ception  reserved.  A  trial  was  had  by  jury,  a  general  verdict 
was  returned  for  appellee,  with  answers  to  interrogatories. 
Each  of  the  defendants  moved  for  judgment  in  his  favor  upon 
the  answers  to  the  interrogatories.  The  motions  of  McGinley 
and  Ruch  were  sustained,  and  that  of  Berghoff  overruled. 
Appellant  then  moved  for  a  new  trial,  a  venire  de  iiovo,  and 
in  arrest  of  judgment,  all  of  which  were  overruled,  exceptions 
reserved  and  judgment  rendered  for  the  defendants  McGinley 
xind  Ruch,  and  for  the  plaintiff* against  Berghoff*,  who  has  ap- 
.pealed  to  this  court. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  McGinley  and  Ruch  are  not  made  parties  in  the 
.assignment  of  errors.  They  have  filed  an  appearance,  waived 
notice,  and,  if  they  are  deemed  proper  parties,  consent  that 
the  cause  may  be  submitted,  heard  and  determined.  The 
judgment  was  in  their  favor,  and  only  against  a[)j)ellant.  They 
have  no  interest  in  the  judgment  appealed  from,  and  are  nei- 
ther necessary  nor  proper  parties  in  this  court.  Eader  v.  Scv- 
<eriny  78  Ind.  640;  Ilammon  v.  Sexton^  69  Ind.  37.  The  motion 
to  dismiss  the  appeal  is  overruled.     The  errors  assigned  are : 

1st.  Sustaining  the  demurrer  to  the  first  plea  in  abatement. 

2d.  Overruling  motion  to  strike  out  and  quash  affidavit 
•and  writ  of  replevin. 

3d.  Overruling  motion  for  judgment  on  special  findings. 

4th.  Overruling  motion  for  a  judgment  on  special  findings 
for  the  sorrel  colt. 

5th.  Overruling  motion  for  a  venire  de  novo, 

6th.  Overruling  motion  for  a  new  trial. 

7th.  Overruling  motion  in  arrest  of  judgment. 

8th.  Sustaining  appellee's  motion  for  judgment  on  the  gen- 
«eral  verdict.  "^ 

As  to  the  first  error  assigned :  The  amendment  of  the  com- 
plaint by  making  new  parties  defendants,  and  the  filing  of  the 
special  answer  by  appellant,  setting  up  the  same  facts  that 
were  alleged  in  his  former  plea  of  abatement,  and  charging 
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that  the  new  parties  resident  were  fraudulently  made  defend- 
ants in  order  to  give  the  court  jurisdiction  of  the  cause,  took 
the  original  complaint  and  plea  in  abatement  out  of  the  case,. 
and  they  form  no  necessary  part  of  the  record,  and  should 
not  have  been  embraced  therein.  Therefore,  we  do  not  con- 
sider whether  the  ruling  upon  the  demurrer  was  right  or 
wrong.     It  answered  no  purpose  in  the  trial  of  the  cause. 

As  to  the  second  error  assigned  :  The  record  shows  that  the 
motion  was  made  on  the  part  of  the  other  defendants,  McGin- 
ley  and  Ruch,  and  not  on  the  part  of  appellant.  He  has  no- 
interest  in  the  rulings  thereon,  and  can  not  be  heard  to  assign 
the  same  as  error;  and  this  assigned  error  is  not  discussed  by 
appellant  in  his  brief,  and  is,  therefore,  waived. 

As  to  the  third  error  assigned :  The  defendants  requested 
the  court  to  submit  to  the  jury  forty-eight  interrogatories^ 
Answers  were  returned  to  thirty-eight  of  these,  and  to  ton 
there  were  no  answers.  The  record  does  not  show  how  many 
or  which  ones  of  them  were  submitted  by  the  court  to  t he- 
jury,  or  why  the  others  were  not  answered. 

Appellant's  counsel  first  base  their  motion  for  judgment  on 
these  answers,  upon  the  answer  to  the  sixth  interrogatory. 
That  interrogatory  and  answer  read  as  follows : 

"6th.  Did  not  Berghoff,  before  the  summons  issued  against 
him  in  this  cause  was  put  in  the  hands  of  the  sheriff,  transfer 
the  horses  to  the  liveryman  to  take  to  Fort  Wayne?  An- 
swer. Yes." 

This  answer,  literally  construed,  would  mean  that  the  horses 
were  not  so  transferred.  But  that  is  not  the  meaning  intended 
by  the  jury  or  designed  by  the  interrogators.  The  questions 
and  answers  are  nearly  all  in  the  same  form.  But,  giving  the 
answer  the  meaning  that  the  horses  were  so  transferred  to  be 
taken  to  Fort  Wayne,  the  answer  is  still  not  inconsistent  with 
the  general  verdict  for  the  plaintiff.  The  liveryman  could 
only  be  regarded  as  the  agent  of  Berghoff  for  the  purpose  of 
tranvsferring  the  property,  and  the  possession  of  the  agent 
would  be  but  the  possession  of  the  principal. 
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Appellant's  counsel  further  inj?i.st  that,  iK^eording  to  the  an- 
swers to  interrogatories  1,  2,  8,  9  and  11,  appellant  was  then, 
and  had  been  for  the  three  years  last  pa^^t,  a  resident  of  Fort 
Wayne,  Allen  county,  Indiana,  and  that  the  court  had  no 
jurisdiction  to  render  judgment  against  him,  however  this 
might  have  been,  had  there  been  no  other  defendants  in  the 
case;  but  there  were  other  resident  defendants,  and  there  was 
an  issue  made  as  to  whether  thovhad  been  fraudulentlv  made 
defendants  for  the  purpose  of  giving  the  court  jurisdiction. 
The  following  arc  the  interrogatories  and  answers  upon  this 
issue : 

"14th.  Did  not  the  plaintiff  know,  before  he  made  the  de- 
fendants MoGinley  and  Ruch  parties,  that  the  horses  had  been 
taken  to  Fort  Wayne,  and  that  neither  one  of  them  had  any- 
thing more  to  do  with  them  or  any  control  over  them?  Ans. 
No/' 

(The  15th  is  not  answered.) 

"16th.  Was  not  the  defendants  MoGinley  and  Ruch  made 
parties  defendants  by  the  plaintiff  for  the  wrongful  and  fraud- 
ulent purpose  of  trying  to  give  the  court  of  Whitley  county 
jurisdiction  of  the  cause?    Answer.  No." 

The  facts  of  this  issue  having  been  thus  found  by  the  jury, 
the  fact  that  appellant  was  a  non-resident  of  Whitley  county 
is  not  inconsist^jnt  with  the  general  verdict  for  the  plaintiff. 
They  further  insist  that  the  facts  found  by  the  jury  show  that 
the  mortgage  under  which  McDonald  claims  the  property  was 
absolutely  void.  We  extract  from  appellant's  brief  his  claim 
under  this  head : 

"The  jury  find  on  pages  40  to  50  (of  record),  in  answer  to 
interrogatories,  as  follows :  (  No.  22)  That  McDonald  held 
under  a  chattel  mortgage,  executed  by  Jacob  Steinfield,  Feb- 
ruary 27th,  1878,  to  secure  (No.  23)  a  note  due  in  six  months, 
with  a  condition  (No.  24)  that  Steinfield  should  retain  the 
possession  of  the  property  till  the  note  became  due,  and  if 
the  note  was  not  paid  promptly  at  maturity,  that  McDonald 
fthould  have  the  right  to  take  and  kvcp  possession  of  the  prop- 
erty without  any  process  of  law,  and  that  it  should  then  be- 
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come  the  absolute  property  of  McDouaUl;  (No.  25)  that  the 
property  was  in  the  possession  of  Steiutield  at  the  time  the 
■  mortgage  was  executed ;  ( Xo.  26)  that  he  kept  that  in  suit 
tillTrentman  levied  upon  it;  (No.  29)  that  MeDonald could 
have  taken  possession  of  it  any  day  till  that  time ;  ( No.  51) 
that  the  only  reason  he  did  not  was  *  through  humane  motives, 
with  the  assurance  that  he  should  lose  nothing  by  the  act;' 
( No.  32)  that  Steinfield  has  sold  part  of  the  property  with  the 
consent  and  concurrence  of  MeDonald ;  (  No.  41)  that  Stein- 
field has  not  paid  any  of  his  numerous  debts;  (No.  42)  that 
the  mortgage  has  kept  Steinfield's  creditoi's  from  taking  it; 
(No.  43)  that  it  was  understood  that  Steinfield  should  keep 
and  use  the  property  as  his  own ;  ( No.  46)  that  Steinfield 
might  exchange  part  of  the  property  for  other  property,  and 
that  McDonald's  mortgage  should  be  a  lien  on  the  property 
acquired."  Tlie  question  fixes  this  last  answer  to  an  agree- 
ment made  after  tlie  execution  of  the  mortgage,  and  applies 
to  the  sorrel  colt  hereafter  spoken  of. 

It  is  insisted  that  these  answers  make  the  mortgage  void, 
and  that  appellant  is  entitled  to  judgment  thereon  in  his  favor, 
and  a  number  of  common-hiw  authorities  and  some  earlv 
cases  in  this  court  are  referred  to  as  authority  in  support 
thereof;  but  the  more  recent  decisions  of  this  court,  based 
upon  the  statute  of  frauds  and  perjuries  (1  R.  S.  1876,  p.  506, 
sec.  21),  hold  that  the  question  of  fraudulent  intent  is  a  ques- 
tion of  fact,  and  that  a  mortgage  formerly  held  void  at  com- 
mon law  on  account  of  certain  stipulations  contained  in  it, 
will  not  now  be  held  void,  unless  it  is  proven  that  fraud 
actually  existed,  and  that  is  a  question  for  the  jury  to  deter- 
mine. McLaughlin  v.  Ward,  77  Ind.  383 ;  Lockwood  v.  Hard- 
Ing,  79  Ind.  129 ;  Moi-ris  v.  Stern,  80  Ind.  227 ;  McFadden  v. 

■ 

Hopkins,  81  Ind.  459. 

The  forty-fourth  question  and  answer  read  as  follows : 
"  44th.  Was  it  not  understood  betw^een  McDonald  and  Stein- 
field that  the  property  should  be  ki»pt  away  from  Steinfield's 
creditors  for  some  time?     Ans.  No." 
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Taking  this  answer  and  the  g(^iiei*al  verdict  togt  ther,  wo 
tliink  the  jury  determined  that  fraud  did  not  actually  exist, 
and  that  the  answers  or  special  findings  are  not  irreconcilable 
with  the  general  verdict.  There  was  no  error  in  overruling  the 
motion  for  judgment  for  appellant  upon  the  answers  to  the 
interrogatories,  notwithstanding  the  general  verdict. 

The  fourth  error  complained  of  is  also  stated  as  a  reason 
for  a  new  trial.  No  answer  to  the  interrogatories  is  pointed 
out  in  appellant's  brief  as  a  basis  for  the  motion  for  judgment 
in  favor  of  appellant,  on  the  special  findings,  for  the  sorrel 
colt.  We  see  none  that  would  sustain  the  motion,  and  do 
not  here  further  consider  tiie  question. 

The  fifth  error  assigned  is  tlu*  overruling  of  the  motion  for 
SL  venire  de  novo.  The  general  verdict  returned  by  the  jury 
reads  as  follows :  "  We,  the  jury,  find  for  the  plaintiff  as  against 
all  the  defendants ;  that  he  was,  upon  the  29th  day  of  October, 
1879,  the  owner  of  and  t?ntitled  to  the  poss(  ssion  of  the  prop- 
<Tty  described  in  his  complaint,  and  now  in  controversy,  is 
still  the  owner  thereof  and  entith^l  to  the  possession  thereof; 
and  that,  upon  said  date,  the  defendants  unlawfully  detained  the 
possession  of  the  same  from  the  plaintiff.  We  do  further  find 
that  said  property  was  of  the  value  of  $90  at  that  date,  to  wit, 
October  29th,  1879.  Samuel  Cauffman,  Foreman." 

We  see  no  irregularity,  ambiguity  or  uncertainty  in  this 
verdict  that  would  prevent  the  court  from  rendering  the  proper 
judgment  upon  it,  or  that  would  require  a  venire  de  novo. 
There  was  no  error  in  overruling  this  motion. 

The  sixth  error  assigrned  is  the  overrulinu:  of  the  motion 
for  a  new  trial.  There  are  nine  reasons  stated  for  a  new  trial. 
We  only  consider  those  that  are  presented  and  discussed  by 
appellant  in  his  brief  The  first  reason  so  presented  is  that 
there  was  no  evidence  to  sustain  the  verdict  as  to  the  sorrel 
<'olt — it  being  the  fourth  stated  in  the  motion.  The  evidence 
shows  that  at  the  date  of  the  mortgage  the  sorrel  colt  belonged 
to  William  Wi^lf,  the  son-in-law  of  Steinfield,  the  mortgagor, 
but  was  then  in  the  possession  of  Steinfield.     It  was  included 
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in  the  mortgage  as  Stcinfield's  property,  and  McDonald  then 
did  not  know  but  it  was  Steinfield*s  property,  supposed  it 
was.  Afterwards  Wolf  wanted  the  colt  released  from  the^ 
mortgage,  or  some  other  horse  in  its  place,  and,  by  agreement 
of  McDonald,  Steinfield  and  Wolf,  Steinfield  exchanged  with 
Wolf  a  mare  that  was  also  in  the  mortgage,  for  the  colt,  and 
McDonald  released  the  mare  exchanged  to  Wolf  from  the 
mortgage.  Steinfield  testified  that  he  put  Wolf's  colt  in  the 
mortgage  because  Wolf  wanted  it  in.  This  makes  the  mort- 
gage upon  the  colt  good  as  against  both  Wolf  and  Steinfield, 
and  McDonald's  release  of  the  mare  does  not  aflect  his  lien 
upon  the  colt.  The  evidence  supports  the  verdict  as  to  the 
colt. 

The  sixth  reason  insisted  upon  is  error  in  striking  out  and 
refusing  to  require  the  jury  to  answer  certain  interrogatories. 

The  record  does  not  show  that  tlie  court  struck  out  any  of 
the  interrogatories.  It  does  not  show  that  any  objections  were 
made  in  the  court  below  to  any  of  the  answers  to  the  inter- 
rogatories, or  that  the  court  was  requested  to  require  the  jury 
to  make  any  other  or  more  full  answers  to  the  interrogatories. 
None  of  these  questions  having  been  raised  in  the  court  be- 
low, they  can  not  for  the  first  time  be  considered  in  this  court. 

The  seventh,  eighth  and  ninth  reasons  are  for  giving  in- 
structions of  the  court's  own  motion,  for  giving  instructi(»ns 
asked  by  the  plaintiff,  and  for  refusing  to  give  instructions 
asked  by  the  defendants.  The  embracing  in  the  transcript  by 
the  clerk  of  what  purported  to  bo  the  instructions  given  docs 
not  make  them  a  part  of  the  record ;  they  are  not  embraced 
in  a  bill  of  exceptions;  there  is  no  t>rder  of  the  court  making 
any  of  them  a  part  of  the  record ;  the  instructions  purport- 
ing to  be  given  by  the  court  of  its  own  motion  are  not  signed 
by  the  judge;  the  instructions  asked  for  by  the  plaintitT,  and 
purporting  to  be  given  by  the  court,  are  not  signed  by  plain- 
tiff'^s  counsel  or  the  judge.  The  instructions  asked  for  by  d<*- 
fendants'  counsel  are  signed  by  defendants'  eoiyisi»l  and  noted 
"  refused  and  excepted  to." 
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The  instructions  said  to  be  given  by  the  court  of  its  own 
motion,  and  the  ones  said  to  be  asked  for  by  the  plaintiff  and 
given  by  the  court,  are  not  properly  in  the  record,  and  can 
not  be  considered.  Busk.  Prac.  105 ;  Smith  v.  Railiffy  74 
Ind.  426. 

In  the  case  of  Jefferaonville^  etc.,  R.  R.  Co.  v.  Cox,  37  Ind. 
325,  it  was  held  that  under  the  325th  section  of  the  code 
of  1852,  when  instructions  asked  and  refused  by  the  court 
were  signed  by  the  counsel  asking  them,  and  noted  "  refused 
and  excepted  to,"  that  made  them  a  part  of  the  reaord,  with- 
out their  being  signed  or  endorsed  by  the  judge,  embraced  in 
a  bill  of  exceptions  or  ordered  by  the  court  to  be  made  a  part 
of  the  record. 

Under  the  aforesaid  statute  and  decision  of  this  court,  the 
instructions  asked  by  defendants'  counsel  must  be  considered  a 
part  of  the  record.  But  as  the  instructions  given  are  not  a  proper 
part  of  the  record,  the  instructions  asked  can  not  be  considered. 
"  For  it  might  well  be  in  such  a  case,  and  the  record  would 
show  nothing  to  the  contrary,  that  the  court  refused  to  give 
the  instructions  asked  for  because  it  had  already  given  the 
substance  thereof  in  its  own  language.  The  court's  reasons 
for  its  refusal  to  give  the  instructions  asked  by  the  appellant 
are  not  stated  or  apparent,  but  the  record  does  not  exclude 
the  legal  presumption  that  tboy  were  refused  for  sufficient 
reasons."  Smith  v.  Kijler,  74  Ind.  575,.  585.  Bot/rn  v.  Pol- 
lard, 71  Ind.  177;  Sfoit  v.  Smith,  70  Ind.  298;  Myers  v. 
Murphy,  60  Ind.  282. 

The  other  errors  assigned  have  not  been  referred  to  by  a[)- 
pellant  in  his  brief,  and  are  considered  waived.  We  find  no 
available  error  in  this  record. 

The  judgment  below  ought  to  be  affirnaed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoinjj; 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
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Ox  Petition  for  a  Rehearing. 

Franklin,  C. — Appellant  in  his  brief  upon  his  petition 
for  a  rehearing  insists  that  the  court  erred  in  holding  that  the 
filing  of  an  amended  complaint,  by  leave  of  the  court,  and  an 
answer  thereto,  took  the  original  complaint  and  the  answer 
thereto  out  of  the  record. 

The  amended  complaint  alone  formed  the  basis  of  the  trial. 
The  answer  to  the  original  complaint  Was  not  a  sufficient  an- 
swer  to  the  amended  complaint,  and  could  not  be  made  to  ap- 
ply to  it  without  being  re-filed ;  but,  in  this  case,  instead  of 
re-filing  the  old  answer,  a  new  answer  was  filed  to  the  amended 
complaint,  upon  which  the  trial  was  had.  There  is  no  error 
in  the  holding  that  the  original  complaint  and  answer  consti- 
tuted no  proper  part  of  the  record,  and  that  appellant  could 
not  complain  of  a  demurrer  being  sustained  to  sjiid  original 
answer,  and  we  may  add  that  appellant  was  not  harmed  by 
the  ruling  upon  the  demurrer  to  his  first  answer,  for  the  rea- 
son that  the  same  matters,  in  connection  with  others,  were 
also  pleaded  in  his  second  answer,  upon  which  there  was  a 
trial.  Appellant  further  insists  that  he  was  entitled  to  judg- 
ment, under  his  motion  therefor,  upon  the  answers  of  the  jury 
to  the  third  and  sixth  interrogatories,  which  show  that  he  was 
acting  as  agent  for  Trentman,  and  had  placed  the  property  in 
the  hands  of  the  liveryman,  to  be  taken  to  Fort  Wayne  before 
the  writ  of  replevin  was  issued  and  served ;  that  the  action 
was  in  form  ex  contractu,  and  not  ex  delicto,  and  that,  appel- 
lant being  agent,  judgment  could  not  be  rendered  against  him, 
but  must  be  against  Trentman,  his  principal,  if  against  any 
person ;  and  further,  that  he  had  parted  with  the  possession 
of  the  property  to  the  liveryman. 

Appellant  complains  that  his  position  stated  above,  in  rela- 
tion to  the  form  of  the  action,  was  not  discussed  or  passed 
upon  in  the  original  opinion  herein.  That  the  action  of  re- 
plevin for  the  unlawful  taking  or  detention  of  personal  prop- 
erty sounds  in  tort,  and  not  in  contract,  we  supposed  was  too 
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well  understood  to  need  discussion.  Rose  v.  Cash,  58  Ind. 
278.  True,  a  party  could  waive  the  tort  and  sue  in  contract 
for  the  value  of  the  property ;  but  that  was  not  done  in  this 
case.  In  torts  the  relation  of  principal  and  agent  does  not 
exist;  they  are  all  wrong-doers,  and  may  be  sued  jointly  or 
separately ;  and  the  liability  of  each  and  all  does  not  cease 
nntil  payment  has  been  made,  or  satisfaction  rendered,  or 
something  equivalent  thereto. 

Appellant  took  possession  of  the  property,  and  placed  it  in 
the  hands  of  the  liverymen,  and  directed  them  to  take  it  to 
Fort  Wayne ;  appellee  demanded  it;  they  refused  to  surrender 
to  him  the  possession,  and  started  with  it  to  Fort  Wayne. 
Before  they  got  out  of  the  county  with  it  the  sheriff  seized  it 
under  the  writ  of  replevin.  4Ve  think  the  possession  of  the 
liverymen  must  also  be  regarded  as  the  possession  of  appel- 
lant. He  was  actively  participating  in  the  detention  of  the 
property,  by  its  being  done  under  his  direction ;  and  if  he 
was  acting  under  directions  from  Trentman,  and  he  was  not 
sued,  that  would  not  relieve  appellant  from  liability  for  his 
tortious  acts. 

Appellant  further  insists  that  as  the  court  sustained  the 
several  motions  of  the  liverymen  for  judgment  in  their  favor 
upon  the  special  findings  of  the  jury,  it  ought  also  to  have 
sustained  appellant^s  motion,  for  the  reason  that  when  judg- 
ment was  rendered  in  their  favor  they  ceased  to  be  parties  to 
the  action,  and  the  court  then  had  no  jurisdiction  of  appel- 
lant, there  being  no  resident  defendant  in  the  county.  WV 
think  this  position  can  not  be  maintained.  'The  liverymen 
did  not  cease  to  be  parties  to  the  action.  They  obtained  a 
judgment  against  the  appellee  for  costs,  and  remained  in  the 
action;  but  this  is  an  objection  to  the  judgment,  and  not  to 
the  overruling  of  appellant's  motion  for  judgment  in  his  favor 
upon  the  special  findings  of  the  jury.  No  objection  was  made 
to  the  form  or  substance  of  the  judgment  in  the  court  below, 
nor  is  any  such  objection  contained  in  any  of  the  numerous 
assignments  of  error  in  this  court. 
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The  other  objections  to  the  original  opinion  are  fully  an- 
swered by  the  opinion.  The  petition  for  a  rehearing  ought 
to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 


No.  8257. 

The  Markland  Mining  and  Manufacturing  Company 

V.  Kimmel  et  al. 

Guaranty. — Performance  of  Ijcase  by  Partnership.— Signing  on  Condition. — 
Detivery, — Release  of  Guarantor. — Where,  in  the  body  of  a  written  lease,  the 
several  names  of  a  partnership  are  written  therein,  one  guaranteeing  the 
performance  of  the  contract  of  the^'firm  may  successfully  defend  in  an 
action  on  the  guaranty,  by  showing  that  when  he  signed  the  guaranty  it 
was  upon  the  agreement  9.nd  condition  that  he  should  not  be  liable  as 
guarantor,  and  that  the  contract  should  not  be  delivered  to  the  lessor, 
until  all  those  named  in  the  body  of  the  lease  should  sign  it,  and  that  the 
lease  was  delivered  in  violation  of  such  agreement.  The  fact  that  such 
lease  is  not  executed  by  all  those  named  in  it  as  lessees  or  obligors  is 
sufficient  to  put  the  lessor  or  obligee  upon  enquiry  and  charge  him  with 
notice  of  the  condition. 

8ame. —  Non  est  Factum. — Case  Stated. — Suit  upon  a  guaranty  annexed  to  a 
lease  of  a  mine  substantially  in  the  words,  We  guarantee  the  perform- 
ance by  the  said  J.  S.  &  Co.,  of  all  tlie  conditions  upon  him  binding  in 
the  foregoing  contract  and  lease.  The  lease  recited  in  its  body  that  the 
parties  to  it  were  the  plaintiff  and  J.  S.,  R.  R.,  M.  R.  S.  and  W.  R.  S., 
under  the  name  and  style  of  J.  S.  &  Co.,  and  was  sigi^ed  by  all  the  per- 
sons named  except  R.  R.  Answer  that  the  guarantors  signed  and  de- 
livered the  instrument  to  J.  S.,  with  instructions  not  to  deliver  it  to  the 
lessor,  the  plaiirtifT,  until  R.  R.  had  signed  the  lease;  that  there  was  no 
firm  styled  J.  S.  &  Co.  composed  of  the  S.'s,  and  that  R.  refused  to  sign 
or  become  a  member  of  such  firm. 

Heldj  that  the  answer  was  sufficient. 

Same. — SUejice, — Notice, — Estoppel. — In  such  case  mere  silence  of  the  guar- 
antors, when  notified  that  they  would  be  held  for  a  default  which  had 
occurred,  and  the  fact  that  thereafter  still  other  defaults  and  liabilitioB 
accrued  upon  the  belief  of  the  lessor,  the  plaintiff,  that  the  gaaranton 
were  bound,  does  not  work  an  estoppel  upon  such  defence. 

From  the  Vigo  Circuit  Court. 
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J.  M.  Allen,  W.  Mack,  Dams  and  C.  F.  3IcNuU,  for 

appejlant. 

/.  H.  Louden,  R.  W.  Miera,  B,  E.  Rhoads,  I.  N.  Pierce  and 
A.  J,  Kelly,  for  appellees. 

ZoLLARSy  J. — This  action  was  brought  against  the  appel- 
lees Kimmel  and  Dinsraore,  and  one  Francis  McKinley,  to 
recover  of  them,  as  guarantors,  upon  a  lease  executed  by  third 
parties  to  appellant.  After  the  filing  of  answers  by  the  de- 
fendants McKinley  died  ;  his  administratrix  was  substituted, 
and  thus  became  a  defendant. 

In  the  following  summary  of  the  complaint,  as  we  find  it 
in  the  brief  of  counsel,  the  important  portions  are  sufficiently 
stated. 

The  facts  alleged  in  .the  complaint  are,  in  brief,  as  follows : 

That  the  appellant,  in  June,  1877,  was  an  incorporated  com- 
pany, and  was  the  owner  of  a  certain  coal  mine  and  shaft  in 
Clay  county,  describing  the  lands  whereon  situated,  and  also 
the  owner  of  other  property  appertaining  to  the  business  of 
mining;  that,  prior  to  that  time,  in  June,  1876,  appellant 
had  leased  to  James  B.  Mulkey  and  William  M.  Morris  their 
coal  mine  and  shaft,  etc.,  for  a  term  of  two  years ;  that,  before 
the  expiration  of  their  said  lease,  the  said  Mulkey  &  Morris 
had  surrendered  the  possession  of  the  property,  under  a  con- 
dition in  the  lease;  that  at  the  time  of  said  surrender  the  said 
Mulkey  &  Morris  were  indebted  to  appellant  in  the  sum  of 
$3,000 ;  that,  prior  to  the  surrender,  said  Mulkey  and  James 
Small,  to  enable  them  to  run  and  operate  said  mine,  had  bor- 
rowed of  the  First  National  Bank  of  Terre  Haute,  Indiana, 
the  sum  of  $1,000,  and  executed  their  note  therefor  to  said 
bank,  with  the  president,  treasurer  and  a  director  of  ap- 
pellant as  such,  and  for  appellant  as  surety  on  said  note ; 
and  that  the  appellant  had  been  compelled  to  pay,  to  dis- 
charge said  note,  the  sum  of  $1,200;  that  within  said  month 
of  June,  1877,  the  appellant  leased  to  James  Small  &  Com- 
VoL.  87.-36 
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pany,  a  copartnership,  composed  of  James  Sraall^  Matilds 
Small  and  William  R.  Small,  the  said  coal  mine  and  shafts 
from  the  1st  day  of  September,  1877,  to  the  30th  day  of  June, 
1879;  that  the  said  Small  &  Company  undertook,  among- 
other  things,  to  pay  twenty-five  cents  per  ton  for  all  coal 
mined  from  September  1st  to  March  1st,  and  twenty  cents  per 
ton  from  March  1st  to  September  1st,  to  be  paid  each  month,, 
on  the  20th  day  thereof;  and  that  after  the  1st  day  of  Sep- 
tember, 1877,  to  take  out  an  average  of  three  flats  of  coal 
each  day,  Sunday  excepted ;  and  to  pay  for  that  quantity  of 
coal  whether  they  took  it  out  or  not,  etc. ;  and  the  said  James 
Small  &  Company  further  undertook  and  bound  themselves 
to  perform  all  the  conditions  and  obligations  to  be  performed 
by  said  Mulkey  &  Morris,  and  the  said  Mulkey  &  Small,  as- 
successors  of  Mulkey  &  Morris ;  also  to  pay  the  $1,000  bank 
debt. 

Breaches  of  most  or  all  of  the  conditions  and  promises 
upon  the  part  of  Small  &  Company  are  alleged,  and  that  the- 
appellees,  as  guarantors,  were  duly  and  properly  notified. 

The  lease,  alleged  to  have  been  executed  by  James  Small 
&  Company,  was  filed  with  and  made  a  part  of  the  complaints 
The  contracting  parties  are  named  in  it  as  follows: 

"  This  article  of  agreement,  made  the  23d  day  of  August, 
1877,  by  and  between  the  Markland  Mining  and  Manu&ctur- 
ing  Company  and  James  Small,  Robert  Riddle,  Matilda  R. 
Small  and  William  R.  Small,  under  the  name  and  style  of  the 
firm  of  James  Small  &  Company,  Witnesseth,  That  the  said 
company  agree  to  lease  to  the  said  James  Small  &  Company 
their  coal  shaft  No.  1,  located  on,"  etc.  *  *  *  "The  said 
James  Small  &  Company  agrees  to  operate  said  mine  in  a  skiU 
f^j  *  *  *  *  manner.  *  *  *  The  said  James  Small  & 
Company  agrees  to  pay  to  the  said  Markland  Mining  and 
Manufacturing  Company  twenty-five  cents  per  ton  for  ell  coal 
mined,"  etc. 

The  lease  is  signed  by  appellant  and  James  Small,  Matilda 
Small  and  W.  R.  Small.     Following  the  signatures  upon  the 
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lease  is  the  following,  signed  by  appellees  Dinsmore  and  Kim- 
mel  and  said  McKinley,  now  deceased. 

"  We,  Francis  McKinley,  Jr.,  Samuel  Dinsmore  and  Greorge 
P.  Kimmel,  in  consideration  of  one  dollar  ($1.00),  to  us  in 
band  paid,  and  the  execution  of  the  foregoing  contract  and 
lease  by  the  Markland  Mining  and  Manufacturing  Company, 
do  hereby  guarantee  the  performance  by  the  said  James  Small 
&  Company  of  all  the  conditions  upon  him  binding  in  the 
foregoing  contract  and  lease." 

A  demurrer  to  this  complaint  was  overruled,  and  appellees 
excepted. 

The  answer  of  appellee  Kimmel  is  in  two  paragraphs.  A 
demurrer  to  it  was  overruled,  and  appellant  excepted.  Dins- 
more and  McKinley  filed  a  joint  answer  in  seven  paragraphs. 
They  afterwards  withdrew  the  first  and  third  paragraphs.  A 
demurrer  by  appellant  was  sustained  to  the  second,  fourth, 
fifth  and  sixth  paragraphs,  and  overruled  as  to  the  seventh. 
Each  party  excepted  to  the  ruling.  These  rulings  on  demur- 
rer adverse  to  appellant  are  assigned  for  error. 

The  first  paragraph  of  Kimmel's  and  the  seventh  paragraph 
of  Dinsmore's  and  McKinley's  answers  are  substantially  the 
same,  and  we  infer  from  the  argument  of  counsel  present  the 
substantial  question  for  decision.  We  take  from  the  brief  of 
counsel  the  following  abstract  of  these  pleas : 

These  two  paragraphs  state,  in  brief,  the  following  facts : 
Admitting  the  signing  of  the  guaranty,  they  proceed  to  recite 
that  James  Small  presented  to  them  a  written  instrument  (the 
lease  already  mentioned)  and  requested  them  to  sign  the  guar- 
anty attached  to  it;  that  defendants  examined  the  said  instru- 
ment and  discovered  that  it  purported  to  be  a  lease  from  ap- 
pellant of  a  certain  coal  mine  in  Clay  county,  Indiana,  to 
James  Small,  Robert  Riddle,  Matilda  Small  and  William  R. 
Small,  under  the  firm  name  of  James  #mall  &  Company;  that 
said  lease  contained  a  promise  that  the  said  James  Small  & 
Company  were  to  pay  a  certain  note  of  $1,000,  in  addition  to 
performing  the  other  covenants  in  said  instrument;  that  the 
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name  of  the  said  lessor  appeared  in  the  body  of  the  lease ;  that 
the  names  of  the  lessees  were  written  within  the  body  of  said 
instrument,  and  fully  and  clearly  appeared  upon  the  fece 
thereof  in  these  words,  to  wit:  James  Small,  Robert  Riddle, 
Matilda  Small  and  William  R.  Small;  that  said  instrument, 
as  they  saw,  was  signed  by  the  lessor,  and  that  it  was 
signed  also  by  three,  of  the  above  named  lessees,  to  wit: 
James,  Matilda  and  William  R.  Small,  but  not  by  the  said 
Robert  Riddle,  whose  name  appeared  in  the  body ;  that  there 
was  subjoined  to  said  lease  the  written  undertaking  (guaranty) 
not  signed  by  any  one,  which  purported  on  its  face  to  be  an 
agreement  by  these  defendants  to  guarantee  to  the  lessor  the 
full  and  complete  performance  by  the  said  James  Small  & 
Company  of  all  the  covenants  in  the  said  lease;  that  they 
were  not  willing  to  sign  the  guaranty  with  the  lease  signed  as 
it  was;  that  they  asked  Small  why  said  Robert  Riddle  had 
not  signed  the  lease ;  that  Small  represented  that  Riddle  was 
in  fact  a  member  of  the  firm  of  James  Small  &  Company,  as 
appeared  in  the  lease ;  was  worth  from  fifty  to  sixty  thousand 
dollars;  that  he  was  absent  from  the  State,  but  would  return 
in  a  short  time  and  would  then  sign  it;  that  he,  said  Small, 
would  procure  the  signature  of  the  said  Riddle  thereto ;  that 
it  was  the  understanding  with  himself  and  said  lessor  that 
said  Riddle  would  sign  the  lease;  that,  relying  upon  what 
appeared  on  the  face  of  the  lease  and  guaranty,  and  the  rep- 
resentations of  said  Small,  and  believing  them  true,  they 
signed  the  guaranty  and  delivered  it  to  said  Small,  upon  the 
understanding  and  condition  that  he  should  retain  and  not  de- 
liver it  until  said  Riddle  signed  the  said  lease;  but  that,  in 
violation  of  his  agreement,  said  Small  delivered  it  to  the 
lessor;  that  there  was  no  company  in  existence  by  the  name 
of  "James  Small  &  Company,"  composed  of  James,  Matilda 
and  William  R.  Smallyp<ind  that  the  guaranty  so  signed  was 
the  only  one  they  ever  signed,  etc. 

Tt  is  averred  further  that  the  defendants  never  waived  their 
right  in  any  way  whatever  to  stand  upon  the  literal  terms  of 
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Iheir  undertaking,  as  the  same  appear  in  the  body  of  said 
lease  and  guaranty ;  that  said  Robert  Riddle  did  not  sign  the 
said  lease,  but  failed  and  refused  to  execute  the  same,  was 
not  a  member  of  said  firm,  and  refused  to  become  one. 

It  is  the  settled  law  that  if  in  the  body  of  a  written  instru- 
ment several  persons  be  named  as  sureties,  any  one  signing 
as  surety  may  successfully  defend,  upon  the  ground  that  when 
he  so  signed  the  instrument  and  delivered  it  to  the  principal 
maker,  it  was  upon  the  agreement  and  condition  that  he  should 
not  be  liable  as  such  surety,  and  that  the  instrument  should 
not  be  delivered  to  the  payee  or  obligee,  until  the  others  so 
named  should  also  sign  as  sureties,  and  that  the  instrument 
was  delivered  in  violation  of  such  agreement. 

The  fact  that  the  instrument  is  not  executed  by  all  those 
named  in  it  as  obligors  is  sufficient  to  put  the  payee  or  obligee 
upon  enquiry,  and  charge  him  with  notice  of  the  condition. 
Brandt  Suretyship  and  Guaranty,  section  357,  and  authorities 
cited ;  Allen  v.  Marncy,  65  Ind.  398  (23  Am.  R.  73) ;  Wild 
Cat  Branch  v.  Ball,  45  Ind.  213. 

The  correctness  of  this  rule  is  conceded  by  the  learned 
counsel  for  appellant,  but  they  insist  that  it  does  not  apply  to 
the  case  at  bar,  for  the  following  reasons,  to  wit : 

"  1st.  As  to  the  instrument  in  suit,  the  guaranty,  the  ap- 
pellees are  all  principals,  and  not  sureties ;  are  all  equally  liable 
and  in  the  same  degree. 

"  2d.  The  instrument  signed  by  these  appellees,  and  now  in 
suit,  is  upon  its  face  not  only  a  perfect  instrument,  but  a  per- 
fected instrument. 

"  3d.  The  rule  above  mentioned  can  not  be  applied  to  a 
guaranty  at  all,  because  of  the  nature  and  inherent  qualities 
of  that  species  of  contract." 

Counsel  for  app^'llecs  contend  that  the  case  is  one  to  which 
the  rule  is  applicable,  and,  further,  that  appellees  may  plant 
themselves  upon  the  objection  that  they  did  not  guarantee  the 
performance  of  the  conditions  of  a  lease,  by  the  firm  of  James 
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Small  &  Company,  composed  of  James,  Matilda  and  W.  R. 
Small,  as  stated  in  the  complaint. 

There  are  diiferences  between  the  contract  of  suretyship 
and  that  of  guaranty.  A  surety  is  usually  bound  with  his 
principal,  by  the  same  instrument,  executed  at  the  same  time 
and  on  the  same  consideration.  He  is  an  original  promisor, 
and  debtor  from  the  beginning,  and  is  held  to  know  every 
default  of  his  principal.  He  may  be  sued  with  the  principal. 
On  the  other  hand,  the  contract  of  the  guarantor  is  his  own 
separate  undertaking,  in  which  the  principal  does  not  join. 
The  original  contract  of  the  principal  is  not  his  contract,  and 
he  is  not  bound  to  take  notice  of  its  non-performance.  He 
is  often  discharged  by  the  mere  indulgence  of  the  creditor  to 
the  principal,  and  is  usually  not  liable  unless  notified  of  the 
default  of  the  principal. 

While  these  distinctions  exist,  a  surety  and  guarantor  have 
this  in  common  :  that  each  becomes  responsible  for  the  debt, 
default  or  miscarriage  of  another ;  each  is  a  favorite  in  the 
law,  and  not  bound  beyond  the  strict  terms  of  the  engage- 
ment. There  is  no  reason  why  the  rule  which  protects  the 
surety  should  not  be  applied  to  protect  the  guarantor,  unless 
it  be  the  teelinical  distinctions  urged  by  appellant's  counsel. 
When  fraud  is  practiced  upon  the  surety  by  the  principal,  for 
example,  as  stated  in  the  answers  in  this  case,  either  the  surety 
or  the  payee  or  obligee  must  suffer.  The  rule  in  such  cases 
is  that  the  least  guilty  shall  be  protected.  It  is  upon  this 
principle  that  if  the  payee  or  obligee  do  not  have  notice  of 
the  fraud,  or  there  is  nothing  in  the  instrument  to  put  him 
upon  enquiry  or  charge  him  with  notice,  the  loss  falls  upon 
the  surety ;  and  so,  if  the  payee  or  obligee  have  actual  notice, 
or  the  instrument  is  such  as  to  put  him  on  enquiry,  or  charge 
him  with  notice,  the  loss  falls  upon  him  and  not  upon  the 
surety,  as  the  surety  in  such  case  is  said  to  be  guilty  of  less 
negligence  than  the  {^yee  or  obligee.  We  think  that  the 
same  rule  should  be  applied  to  a  guarantor.  Kingsbury  v. 
WeMfall,  61  N.  Y.  356. 
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The  answers  in  this  case  show  that  appellees  acted  in  good 
&ith^  relying  upon  the  terms  of  the  lease  and  the  representa- 
tions and  agreement  of  James  Small,  one  of  the  principal 
obligors,  that  Robert  Riddle  was  a  member  of  the  firm  of 
James  Small  &  Co.,  was  financially  responsible,  and  would 
•execute  the  lease  before  delivery  of  the  same  to  appellant. 
The  lease  upon  which  the  guaranty  was  written,  and  to  secure 
the  performance  of  the  conditions  of  which  the  guaranty  was 
made,  states  that  the  firm  of  James  Small  &  Co.  was  composed 
of  James  Small,  Robert  Riddle,  Matilda  Small  and  WOliam 
R.  Small.  The  undertaking  of  the  guarantors  was  that  James 
Small  &  Co.  should  perform  the  conditions  of  the  lease.  The 
lease,  when  presented  to  the  guarantors,  and  when  delivered 
to  appellant,  was  not  signed  by  the  firm  of  James  Small  & 
•Co.,  in  the  firm  name,  but  by  three  of  the  partners,  named  in 
the  lease,  in  their  individual  names.  Ordinarily,  contracts 
by  a  firm  are  signed  in  the  firm  name.  In  proper  cases  it 
may  be  shown  that  an  instrument  signed  by  all  of  the  indi- 
vidual partners  is  nevertheless  the  obligation  of  the  firm.  The 
terms  of  the  lease  in  this  case  seem  to  indicate  that  each  of 
the  indivi<lual  partners  should  sign  it.  There  is  nothing  in 
any  paper  in  the  case  to  indicate  that  the  signatures  of  the 
three  were  meant  to  be  a  signing  by  or  for  the  firm.  While 
the  undertaking  of  the  guarantors  is,  technically,  an  instru- 
ment distinct  from  the  lease,  it  must  be  interpreted  by  the 
lea.se.  The  guaranty,  upon  its  face,  was  for  the  performance 
of  the  terms  of  the  lease,  by  the  James  Small  &  Co.  therein 
named.  We  must  look  to  the  lease  to  learn  who  composed 
that  firm.  When  the  lease,  with  the  guaranty  upon  it,  was 
-delivered  to  appellant,  it  was  thus  notified  that  the  James 
£mall  &  Co.  mentioned  in  the  written  guaranty  was  the  same 
James  Small  &  Co.  named  in  the  lease,  and  that  the  lease  was 
neither  signed  by  the  firm,  in  the  firm  name,  nor  by  all  of 
the  individual  members,  as  named  in  the  lease.  This  was  suf- 
ficient notice  to  bring  the  case  within  the  rule  already  stated, 
^nd  let  in  the  defence  set  up  in  the  answers.     The  lease  gives 
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the  names  of  the  four  persons  composing  the  firm  of  Jame» 
Small  &  Co.  The  fair  interpretation  of  the  contract  of  guar- 
anty  is  that  the  four  persons  named  in  the  lease,  as  composing^ 
the  firm,  should  become  responsible,  and  perform  the  condi- 
tions of  the  lease. 

Appellees  might  have  agreed  to  guarantee  the  performance 
of  the  terms  of  the  lease  by  the  three  persons  who  had  signed 
it  when  presented  to  them,  but  to  this,  it  is  averred  in  the  an- 
swers, they  did  not  agree.  A  guarantor,  like  a  surety,  i» 
bound  only  by  the  strict  terms  of  his  engagement,  and  his. 
liability  is  not  to  be  extended  by  implication  beyond  the  terms 
of  his  contract.  Brandt  Suretyship  and  Guaranty,  sees.  79, 
98,  99,  102,  and  cases  cited ;  Bams  v.  Barrow,  61  N.  Y.  39. 
In  this  case  Edward  F.  Barrow  entered  into  a  written  agree- 
ment with  John  W.  Barns,  whereby  Barns  agreed  to  furnisb 
Barrow  flour  and  feed,  to  be  by  Barrow  sold  on  commission^ 
at  prices  to  be  designated  by  Barns.  The  defendants  guar- 
anteed, in  writing,  the  performance  of  this  agreement  on  the 
part  of  said  Edward  F.  Barrow.  The  flour,  etc.,  which  was- 
furnished  under  this  agreement  to  Edward  F.  Barrow  did  not 
belong  to  John  W.  Barns,  but  to  William  Barns  and  the  said 
John  W.  Barns  under  the  firm  name  of  John  W.  Barns  &  Co.,. 
who  were  the  plaintiffs.  On  settlement  there  was  a  balance 
of  $600.51  due  sjiid  firm  from  said  E.  F.  Barrow,  who  had  be- 
come insolvent.  Barrow,  the  guarantor  of  E.  A.  Barrow,  re- 
fused to  pay,  because  he  had  never  guaranteed  the  performance 
of  a  contract  enuring  to  the  benefit  of  William  Barns  and  Joha 
W.  Barns,  under  the  firm  name  of  John  W.  Barns  &  Co., 
but  one  enuring  to  the  benefit  of  John  W.  Barns  only.  It  was-- 
held  that  the  action  would  not  lie  against  the  guarantor.  The 
court,  on  page  42,  says :  "  It  is  a  case  of  pure  guaranty ;  a  con- 
tract which  is  said  to  be  strictissimi  juris;  and  one  in  which* 
the  guarantor  is  entitled  to  a  full  disclosure  of  every  point, 
which  would  be  likely  to  bear  upon  his  disposition  to  en- 
ter into  it.  The  consideration  of  >the  contract  does  not  enure 
to  him,  but  to  another.     He  assumes  the  burden  of  a  contract 
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without  sharing  in  its  benefits.  He  has  a  right  to  prescribe 
the' exact  terms  upon  which  he  will  enter  into  the  obligation, 
and  to  insist  on  his  discharge  in  case  those  terms  are  not  ob- 
served. It  is  not  a  question  whether  he  is  harmed  by  a  de- 
viation to  which  he  has  not  assented.  He  may  plant  himself 
upon  the  technical  objection,  this  is  not  my  contract,  non  in 
hcec  foedera  veni.  Accordingly,  in  the  present  case,  he  may 
say :  *  I  contracted  with  John  W.  Barns,  and  will  not  be  li- 
able for  supplies  furnished  by  a  firm,  though  he  may  be  a' 
member  of  it.' " 

Again  the  court  says : 

"  The  surety  can  not  be  bound  beyond  the  scope  of  his  en- 
gagement. The  sole  question  is :  To  what  did  he  agree  ?  And 
if  he  contracted  with  one  person,  as  he  had  reason  to  suppose, 
no  other  person  can  be  substituted  in  the  place  of  the  appar- 
ent contracjtee.  On  like  grounds  no  person  can  be  added  to 
or  subtracted  from  the  apparent  number.  The  words  of  the 
written  instrument  point  out  the  person  with  whom  he  con- 
tracted and  measure  his  liability,  unless  it  be  made  to  appear 
affirmatively,  by  legitimate  evidence,  that  the  guarantor  in- 
tended to  embrace  others.*'  Walsh  v.  Bailie,  10  Johns.  180; 
Dobbin  v.  Bradley,  17  Wend.  422;  Penoyer  v.  Watson,  16 
Johns.  99 ;  McGovney  v.  State^  20  Ohio,  93 ;  State  v.  Medary, 
17  Ohio,  554;  Wright  v.  Johnson,  8  Wend.  512;  Miller  v. 
Stewart,  9  Wheat.  680.  In  consonance  with  the  rule  above 
stated,  the  rulings  of  the  American  and  English  courts  have 
been  that  if  a  guaranty  be  made  for  several  persons,  compos- 
ing a  firm,  or  for  a  firm  composed  of  several  named  persons, 
the  guarantor  will  not  be  liable  for  the  default  of  or  for  credit 
given  to  a  less  number  of  the  persons  so  named,  or  a  firm  of 
the  same  name,  composed  of  a  less  number  of  such  persons. 
Simson  v.  Cooke,  8  Moore  588 ;  Backhouse  v.  Hall,  6  Best  & 
S.  507 ;  Bill  v.  Barker,  16  Gray  62 ;  State  v.  Boon,  44  Mo.  254. 

The  second  paragraph  of  Kimmel's  answer  is  substantially 
the  same  as  the  first,  except  that  it  contains  a  further  aver- 
ment of  full  knowledge  on  the  part  of  appellant  of  all  the 
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representations,  conditions  and  agreements  made  to  and  with 
appellees  by  James  Small.  The  court  was  not  in  error  in 
overruling  the  demurrer  to  the  answers. 

The  fourth  and  fifth  replies  are  addressed  to  these  answers. 
Counsel  for  appellant  contend  that  if  the  answers  are  good 
they  are  avoided  by  these  replies,  and  that  the  court  erred  in 
sustaining  a  demurrer  thereto.  These  replies  were  pleaded 
as  an  estoppel.     The  fourth  is,  substantially,  as  follows: 

It  alleges  that  appellant  was  wholly  ignorant  of  the  repre- 
sentations of  Small  to  appellees,  as  set  up  in  said  answers,  and 
was  wholly  ignorant  of  any  promise  of  Small  to  procure  said 
Kiddle's  signature  to  the  said  lease  before  delivering  to  appel- 
lant the  guaranty.  It  further  alleges  that  appellant  accepted 
from  Small  said  lease  and  guaranty  in  good  faith,  and  put  said 
firm  of  "  James  Small  &  Co.,"  to  wit,  James,  Matilda  and 
William  R.  Small,  into  the  possession  of  said  property  and 
mines;  that  about  three  months  after  putting  them  into  pos- 
session as  aforesaid,  they  l^ecame  and  werenn  default  in  the 
obligations  of  said  lease,  by  them  before  that  time  to  be  per- 
formed ;  that  appellant  notified  said  appellees  of  such  default, 
and  that  it  would  look  to  them  to  make  good  said  default. 
The  defendants  received  said  notice,  well  knowing  that  ap- 
pellant was  ignorant  of  said  Small's  statements,  representa- 
tions and  promises,  and  well  knowing  that  said  Riddle  had 
not  signed  said  lease,  and  well  knowing  that  said  appellant 
was  relying  upon  said  guaranty,  ^nd  so  knowing,  failed  to 
notify  appellant  of  the  representations  and  agreement  of  said 
Small,  and  fffiled  to  notify  appellant  that  they  were  not  bound 
as  they  appeared  to  be  by  said  guaranty ;  that,  being  so  ig- 
norant, and  appellees  saying  nothing  to  advise  appellant  that 
they  were  not  bound  as  they  appeared  to  be,  appellant  al- 
lowed said  Small  &  Co.  to  go  on,  under  said  lease,  and  to  be- 
come in  default  under  said  lease,  after  said  notice,  in  the  sum 
of  35,000. 

The  fifth  reply  is  the  same  as  the  fourth  in  the  statements 
of  want  of  notice  to  appellant,  and  notice  to  appellees.   It  con- 
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tains  the  further  and  difierent  alligations  that,  upon  receiv- 
ing the  lease,  appellant  put  James,  Matilda  and  William  R. 
Small  into  the  possession  of  the  leased  property ;  that  appel- 
lees knew  that  said  James  Small^  and  his  said  wife  and  son, 
were  alone  rnnning  and  operating  the  mine  under  the  lease, 
and  that  Riddle  had  not  signed  the  lease,  and  yet  remained 
silent  and  did  not  notify  appellant  of  the  conditions,  etc.,  upon 
which  the  guaranty  was  executed  by  them. 

These  replies  purport  to  be  to  the  whole  of  the  several  an- 
swers. If  they  were  good  in  other  resj)cots,  they  arc  bad  in  that 
they  are,  in  fact,  replies  to  .but  a  portion  of  the  answers.  In  the 
complaint  a  recovery  is  asked  not  only  for  the  rent  of  the  leased 
premises  while  occupied  by  James  Small  &  Co.,  but  also  for  the 
amount  of  the  note  therein  mentioned,  and  a  balance  due  from 
former  lessees.  The  lease,  made  a  part  of  the  complaint  and 
answers,  is  an  undertaking  to  pay  the  rent,  the  note  and  said 
balance.  The  fact  that  appellees  remained  silent  whbn  noti- 
fied of  the  default  of  James  Small  &  Co.,  as  stated  in  the  fourth 
reply,  could  not,  in  any  event,  be  held  to  estop  them  as  to 
anything  except  the  rents  for  the  property  thereatler  accruing, 
and  the  silence  mentioned  in  the  fifth  reply  could  not  estop 
them  as  to  the  note  and  balance  due  from  other  parties.  When 
the  demurrer  to  these  replies  was  sustained,  a  reply  of  general 
denial  was  in  to  the  several  answers.  Under  this,  proof  was 
admissible  to  negative  the  allegations  of  notice  ir^  Kimmel's 
second  answer.  So  far  as  the  other  replies  were  intended  to 
meet  these  allegations  of  notice,  the  sustaining  of  the  demur- 
rer to  them,  if  error,  would  be  a  harmless  error.  Appellants 
<jould  not  make  the  supposed  error  available  by  withdrawing 
the  general  denial  after  the  ruling  upon  the  demurrer. 

The  averments  of  want  of  notice  on  the  part  of  appellant, 
taken  as  a  reply  to  the  answers,  mean  that  appellant  had  no 
notice  of  the  conditions  upon  which  the  guaranty  was  exe- 
cuted and  delivered  by  appellees  to  Small,  except  such  as  the 
law  implies.  The  answers  being  good  without  averments  of 
actual  notice  to  appellant,  they  are  not  sufficiently  met  by 
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allegations  in  the  replies  that  appellant  did  not  have  such 
notice.  In  the  case  of  Allen  v.  Mamey,  65  Ind.  398  (32  Am.  R, 
73),  WoRDEN,  C.  J.,  said :  "At  the  time  the  bond  was  signed 
by  Allen/ the  name  of  Thomas  R.  Cobb  was  written  in  the  body- 
thereof  as  a  co-obligor,  and  Allen  signed  it  and  left  it  with 
Pritchett,"  (principal,)  "  with  the  agreement  and  understanding 
that  it  was  not  to  be  delivered  to  the  mayor,  or  used,  until  it 
should  be  signed  by  Cauthorn  and  Cobb.  *  *  The  bond,  signed 
only  by  Allen  and  Cauthorn  as  sureties,  was  afterward,  without 
their  knowledge  or  consent,  delivered  by  Pritchett  to  the 
mayor,  with  Cobb's  name  erased,  and  was  approved-  by  him. 
The  mayor  had"  no  notice  of  the  condition  upon  which  the 
appellants  had  signed  the  bond,  other  than  the  fact  that  Cobb's 
name  had  been  written  in  the  body  thereof  as  co-obligor,  and 
had  been  erased.  We  are  of  opinion,  that,  upon  these  facts, 
the  action  can  not  be  maintained,  that  there  has  been  no  valid 
delivery  of  the  bond,  so  far  as  the  appellants  are  concerned, 
and  therefore  that  it  is  not  their  deed."  See  also  Ward  v. 
Chum,  18  Grat.  801.  In  this  case  the  Supreme  Court  of  Vir- 
ginia says :  "  The  obligee  or  grantee,  on  the  other  hand,  has 
full  notice  from  the  fece  of  the  paper  of  the  original  intention 
of  those  who  signed  it,  and  he  can  not  complain  if  they  are 
allowed  to  prove  that  this  original  intention  was  not  relin- 
quished in  the  delivery.  He  should  either  refuse  to  accept 
the  paper  in  its  existing  shape,  or  be  prepared  to  repel  the 
defence  of  a  conditional  delivery."  The  reasoning  of  these  cases 
applies  to  the  case  under  consideration. .  The  fact  that  appel- 
lees remained  silent  under  the  circumstances  stated  in  the  an- 
swers might  be  competent  as  evidence  tending  to  show  that 
the  representations  and  agreement  were  not  made  by  Small, 
as  stated  in  the  answers,  but  it  would  not  be  conclusive.  It 
would  not  be  necessary  to  plead  such  fact  specially,  as  it  would 
be  admissible  under  the  general  denial ;  and,  possibly,  it  might 
be  competent  as  evidence  under  a  different  and  proper  plea,. 
as  tending  to  show  that  the  conditions  upon  which  the  guar- 
anty was  executed  had  been  waived  by  appellees ;  but  it  would 
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uot  be  conclusive,  by  any  means.  We  are  unable  to  under- 
stand how  the  silence  of  appellees  can  estop  them  from  making 
the  defence  set  up  in  the  answers.  They  are  not  charged  with 
any  aiBBrmative  act  by  which  appellant  was  misled.  It  is 
apparent  that  whatever  loss  appellant  has  suffered,  has  been 
the  result  of  its  own  negligence.  It  accepted  without  enquiry 
the  lease  and  guaranty,  in  such  shape  as  to  have  put  an  ordi- 
narily prudent  person  upon  enquiry.  It  treated  the  firm  of 
James  Small  &  Co.  as  composed  of  the  tliree  Smalls,  when 
the  lease  named  the  Smalls  and  Riddle  as  composing  that 
firm.  See  Merrelh  v.  Phelps,  34  Conn.  109.  Taking  the 
answers  as  true,  the  signatures  of  appellees  to  the  written 
guaranty  were  procured  by  fraud;  there  had  been  no  valid 
delivery  to  appellant ;  they  have  not  waived  the  conditions 
upon  which  the  guaranty  was  signed,  and  are,  therefore,  not 
liable  upon  it. 

We  find  no  error  in  the  record  for  which  tlie  judgment 
should  be  reversed.  It  is  therefore  affirmed,  at  the  costs  of 
appellant. 
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Adams,  Assignee,  v.  Slate  et  al. 

Demurrer  to  Evidence. — By  demurring  to  evidence,  so  much  of  it  as 
favors  the  demurrant  is  withdrawn  from  consideration.  * 

Fraudulent  Ck)NVEYANCE. —  Pleading. —  Ecidejice.— In  an  action  to  set  H2  445 

aside  an  alleged  fraudulent  conveyance,  the  complaint  must  aver  and 
the  evidence  show  that  the  debtor  had  no  other  property  subject  to  exe- 
cution at  the  time  the  action  was  commenced. 

Same, — Presumption, —  Imdvency. — In  such  case,  a  fact  shown  to  have  ex- 
isted will  be  presumed  to  continue  in  the  absence  of  countervailing  evi- 
dence, e.  (/.,  insolvency  of  the  debtor,  conceded  to  exist  in  November,  1876, 
will  be  presumed  to  have  continued  in  December,  1877. 

From  the  Shelby  Circuit  Court. 
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B.  F.  Love  and  Z).  V.  Bums^  for  appellant. 

R.  B.  Duncan,  C.  W.  Smith  and  /.  S.  Duncan,  for  appellees. 

Elliott,  J. — Issue  was  joined  upon  the  complaint  of  ap- 
pellant, wherein  he  sought  judgment  upon  several  promissory- 
notes  executed  by  the  appellee  Benjamin  F.  Slate,  and  also  a 
decree  adjudging  a  conveyance  of  real  estate  made  to  Parme- 
lia  A.  Slate,  wife  of  the  said  Benjamin,  to  be  fraudulent  and 
void  as  against  the  creditors  of  the  latter.  Upon  the  close 
of  the  appellant's  evidence  the  appellees  severally  demurred 
to  the  evidence.  The  demurrer  of  the  appellee  Parmelia  A. 
was  sustained,  and  judgment  rendered  in  her  favor.  That  of 
the  appellant  Benjamin  F.  was  overruled.  From  the  judg- 
ment in  favor  of  Parmelia  A.  Slate  appellant  prosecutes  this 
appeal. 

We  have  had  no  brief  from  the  appellees,  and  are  not, 
therefore,  furnished  with  any  argument  in  favor  of  the  ruling 
of  the  trial  court.  The  appellant  asserts  that  the  ground 
upon  which  appellees'  demurrer  was  sustained  was  that  he 
had  £iiled  to  show  that  Benjamin  F.  Slate  had  no  other  prop- 
erty subject  to  execution  at  the  time  the  action  w^as  com- 
menced, and  in  our  unaided  survey  of  the  evidence  we  are 
unable  to  discover  any  other  plausible  or  probable  ground. 

It  is  undoubtedly  true  that  the  plaintiff  in  such  an  action 
as  the  present  must  show  that  the  debtor  had  no  other  prop- 
erty subject  to  execution  at  the  time  the  action  was  instituted. 
Bruker  v.  Kelsey,  72  Ind.  51  ;  Spauldhif/  v.  Bly(he,  73  Ind.  93. 
It  is  also  true  that  in  the  complaint  this  fact  must  be  directly 
ftnd  sufficiently  alleged.  There  is,  however,  a  difference  be- 
tween pleading  and  proving  a  fact.  Jackson  School  Toumship 
v.  Farlow,  75  Ind.  118.  In  this  case  we  are  to  enquire,  not 
how  such  a  fact  must  be  pleaded,  but  by  what  evidence  it 
may  be  proved. 

We  find  in  the  record  evidence  showing  the  indebtedness 
of  Benjamin  F.  Slate  at  the  time  he  conveyed  the  property  ia 
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controversy ;  that  the  conveyance  was  made  by  him  to  his 
brother-in-law  without  consideration ;  and  by  the  brother- 
in-law  to  the  former's  wife,  also  without  consideration ;  and 
we  further  find  this  testimony  given  by  Parmclia  A.  Slate : 
"At  the  time  of  the  conveyance  my  husband  owned  no  other 
property.'*  The  contention  of  appellant  is  that,  having  shown 
that  the  debtor  owned  no  other  property  in  1876,  the  pre- 
sumption is  that  the  same  state  of  facts  continued.  A  demur- 
rer to  evidence  admits  as  true  all  the  facts  which  the  evidence 
tends  to  establish,  and  also  concedes  every  reasonable  inference 
which  may  Ife  drawn  from  the  evidence.  Ohio^  ete.j  R.  W.  Go. 
V.  Collam,  73  Ind.  261  (38  Am.  R.  134) ;  Miller  v.  Porter,  71 
Ind.  521.  The  precise  question,  therefore,  which  this  record 
presents,  is  whether  a  jury  might  not  infer  from  the  confessed 
feet  that  Benjamin  F.  Slate  had  no  property  except  that  con- 
veyed to  his  wife  in  November,  1876,  that  he  had  no  other 
property  in  December,  1877,  when  this  action  was  instituted? 

It  is  a  fundamental  doctrine  that,  when  a  fact  is  once  shown 
to  exist,  the  presumption  is  that  it  continues  to  exist,  and  this 
presumption  stands  good  till  the  contrary  is  shown  or  a  coun- 
tervailing presumption  is  raised.  Taylor  Ev.,  section  155 ;  1 
Greenl.  Ev.,  section  41 ;  Whart.  Ev.,  section  1284;  Burrill 
Cir.  Ev.  528.  There  is  no  reason  why  this  familiar  doctrine 
should  not  be  applied  to  cases  where  the  solvency  or  insol- 
vency of  a  debtor  is  the  point  in  issue.  It  has  been  so  ap- 
plied in  several  reported  cases,  among  them  Walrod  v.  Bally 
9  Barb.  271 ;  Body  v.  Jewsen,  33  Wis.  402.  The  conceded 
feet  that  the  debtor  was  insolvent  in  November,  1876,  fur- 
nished sufficient  grounds  for  inferring  that  his  pecuniary  con- 
dition was  the  same  in  December,  1877.  We  have  here  noth- 
ing to  do  with  the  strength  or  weakness  of  this  presumption. 
The  bare  existence  of  such  a  presumption  is  fatal  to  the  theory 
upon  which  the  trial  court  rested  its  judgment. 

A  presumption  remains  available  to  the  party  in  whose 
fevor  it  arises  until  overcome  by  opposing  evidence  or  broken 
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in  upon  by  a  countervailing  presumption.     1  Best  Ev.,  sec- 
tion 273 ;  Bates  v.  Pricket,  6  Ind.  22. 

Judgment  reversed,  at  costs  of  the  appellees. 

On  Petition  for  a  Rehearing. 

Woods,  C.  J. — Not  disputing  any  proposition  of  law  or  fact 
contained  in  the  original  opinion,  counsel  for  the  appellee  say, 
that,  in  order  to  have  recovered  in  the  action,  the  plaintiff 
should  have  established  at  least  two  things :  1st.  That  there 
was  an  actual  indebtedness  or  liability  on  the  part  of  Benja- 
min F.  Slate ;  and,  2d.  That  the  conveyance  to  Parmelia  A. 
Slate  was  either  fraudulent  or  voluntary.  An  elaborate  ar- 
gument is  made  to  show  that  the  evidence,  instead  of  sup- 
porting the  first  proposition,  shows  that  it  is  not  true.  By 
demurring  to  the  evidence  the  appellee  withdrew  from  con- 
sideration so  much  of  it  as  was  favorable  to  her,  and  left  to 
the  court  the* question  whether  there  was  sufficient  evidence 
favorable  to  the  plaintiff  to  establish  every  fact  essential  to  his 
right  of  recovery.  Ruffv,  Ruff,  85  Ind.  431,  and  cases  cited. 
The  alleged  cause  of  action  against  Benjamin  F.  Slate  was  a 
promissory  note  which  he  had  wrongfully  procured  to  be  de- 
stroyed. That  he  executed  the  note  is  clearly  shown,  and,  also, 
that  he  never  paid  it;  and  while  it  may  be  that  upon  all  the 
evidence  offered  the  court  might  have  found  that  the  note  was 
cancelled  rightfully,  it  might  also  have  found  the  contrary, 
and  this  court  could  not  have  disturbed  the  decision;  but  re- 
jecting, as  upon  the  demurrer  it  was  bound  to  reject,  so  much 
of  the  evidence  as  was  fiivorable  to  the  appellee,  the  court 
could  nothavereachedanyotherconclusion  thanitdid,  namely, 
that  the  note  was  improperly  cancelled. 

It  follows  that  a  rehearing  would  be  useless.  The  petition 
is  therefore  overruled. 
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No.  10,214. 

Campbell  v.  Martin  et  al.  i  87  m 

|l»  618 
Pleading. — Complaint  against  Several  Defendant, — Joint  Demurrer. — Where 
a  complaint  against  several  defendants  states  a  cause  of  action  against 
one  of  them,  the  joint  demurrer  thereto  of  all  the  defendants,  for  the  al- 
leged insufficiency  of  the  facts  therein,  ought  to  be  overruled. 
Judgment. — Land  Deviated, — Lien  of  Judgment  againU  Devisee, — Devisee's  Debt 
to  Testator, — Where  lands  are  devised,  the  lien  of  an  existing  judgment 
Against  the  devisee  will  attach  thereto  at  once  upon  the  testator's  death, 
and  can  not  be  divested  by  nor  postponed  to  the  lien  of  a  junior  judg- 
ment against  the  devisee,  upon  a  debt  dae  from  him  to  the  testator  be- 
fore his  death. 

From  the  Washington  Circuit  Court. 

A,  B.  OoUins,  for  appellant. 

D.  3L  Alspaugh  and  /.  G.  Lawler,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant  against  the 
appellees  in  a  complaint  of  two  paragraphs.  Afterwards  the 
appellant  dismissed  the  action  as  to  the  first  paragraph  of  the 
complaint.  The  appellees*  demurrer  to  the  second  paragraph 
of  the  complaint,  for  the  alleged  insuflBciency  of  the  facts 
therein  to  constitute  a  cause  of  action,  was  sustained  by  the 
court,  and  to  this  decision  the  appellant  excepted.  Refusing 
to  amend  or  plead  further  the  court  rendered  judgment  against 
him  for  the  appellees'  costs. 

In  the  second  paragraph  of  his  complaint  the  appellant  al- 
leged, in  substance,  that,  on  the  14th  day  of  January,  1876, 
by  the  consideration  of  the  court  below,  the  appellant  re- 
covered a  judgment  against  the  appellee  Alexander  C.  Martin 
for  $2,508.42,  without  relief  from  valuation  or  appraisement 
laws,  and  a  decree  of  foreclosure  of  mortgage  on  real  estate 
in  Washington  county,  described  in  said  decree,  and  a  judg- 
ment over  against  said  Alexander  C.  Martin  for  any  balance 
of  the  judgment  that  might  remain  unsatisfied  after  the  sale 
of  the  mortgaged  premises ;  that  an  order  of  sale  was  duly 
Vol.  87.-37 
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issued  on  said  judgment  and  decree,  and,  by  virtue  thereof^ 
the  sheriflFof  the  county  duly  advertised  and  sold,  according 
to  law,  the  real  estate  therein  mentioned,  for  the  sum  of  fifty 
dollars,  and,  the  real  estate  not  having  been  redeemed  within 
one  year  from  the  date  of  such  sale,  the  sheriflF  conveyed  the 
same  .to  the  purchaser  thereof,  and,  after  such  sale  of  the 
mortgaged  premises,  there  remained  an  unpaid  balance  of 
$2,500  of  the  principal  and  interest  of  such  judgment;  that 
afterwards,  on  June  1st,  1876,  one  Mason  L.  Martin,  the 
fether  of  Alexander  C.  Martin,  died  testate  at  Washington 
county,  and,  by  his  last  will  and  testament,  devised  unto  Al- 
exander C.  Martin  certain  real  estate,  particularly  described, 
in  Washington  county;  that  shortly  after  the  death  of  Mason 
L.  Martin  one  James  Heiter  Martin  was  duly  appointed  ad- 
ministrator, with  the  will  annexed,  of  the  estate  of  Mason  L, 
Martin,  deceased ;  that  afterwards,  at  the  August  term,  1878,. 
of  the  court  below,  the  said  administrator  recovered  a  judg- 
ment therein  against  Alexander  C.  Martin  for  $963.62  on 
notes  and  other  indebtedness  due  from  Alexander  C.  Martin 
to  Mason  L.  Martin  at  the  time  of  the  latter's  death;  that  at 
the  April  term,  1879,  of  the  court  below,  in  an  action  wherein 
the  said  administrator  was  plaintiff  and  Alexander  C.  Martin 
was  defendant,  the  said  administrator  was  ordered  to  retain 
and  hold  the  real  estate  devised  to  Alexander  C.  JIartin,  and 
give  him  credit  on  the  judgment  recovered  against  him  by 
the  administrator  to  the  amount  of  the  appraised  value  of  the 
real  estate,  which  the  administrator  did  accordingly;  that 
such  order  of  the  court,  by  its  terms,  was  not  to  affect  the 
rights  and  equities  of  any  lien-holders ;  that  the  administrator 
attempted,  in  his  final  settlement  of  said  estate,  to  parcel  out 
and  divide  the  said  real  estate  so  devised  to  Alexander  C. 
Martin  among  the  other  legatees  named  in  the  will,  who  are 
the  defendants  in  this  suit,  excepting  Alexander  C.  Martin 
and  Levi  Standish,  Benjamin  F.  Ilollowell  and  Peter  M. 
Chastain,  who  now  hold  the  real  estate  under  such  claim 
of  title;  that  Levi  Standish  was  the  husband  of  Emily  C* 
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Standish,  and  Benjamin  F.  HoUowoll  was  the  husband  of 
Catharine  Hollowell,  and  the  other  defendants  claimed  an  in- 
terest in  the  controversy  adverse  to  the  appellant,  and  were 
necessary  parties  to  a  complete  determination  of  the  questions 
involved;  that  immediately  upon  the  death  of  Mason  L. 
Martin  the  balance  of  the  appellant's  judgment  became  a  lien 
on  the  real  estate  devised  by  the  decedent  to  Alexander  C. 
Martin  prior  and  superior  to  the  lien  of  the  judgment  recov- 
ered against  him  by  the  decedent's  administrator,  to  discharge 
or  pay  which  latter  judgment  the  real  estate  devised  was  re- 
tained and  attempted  to  be  disposed  of  by  the  administrator, 
and  that  the  balance  of  appellant's  judgment,  amounting  to 
the  sum  of  $2,500,  was  then  due  and  unpaid.  Wherefore 
appellant  asked  that  his  judgment  be  declared  a  lien  on  such 
real  estate,  and  enforced  by  the  sale  thereof,  and  for  other 
proper  relief. 

A  joint  demurrer  by  all  the  appellees,  Alexander  C  Martin 
included,  was  sustained  by  the  court  to  this  paragraph  of  com- 
plaint, and  this  ruling  is  the  only  error  complained  of  by  the 
appellant  in  this  court.  The  appellees  have  not  favored  thi» 
court  with  any  brief  or  argument  in  support  of  the  ruling  be- 
low, and  we  confess  our  inability  to  see  any  ground  upon  which 
it  can  be  sustained.  It  is  certain  that  the  complaint  stated  a 
cause  of  action  against  the  appellee  Alexander  C.  Martin,  for 
it  counted  upon  an  unpaid  judgment  against  him,  recovered 
by  the  appellant  in  the  court  below.  In  Gould  v.  Hayden,  63 
Ind.  443,  this  court  said :  "A  judgment  is  a  ^  debt  of  record ' ; 
and,  whether  foreign  or  domestic,  an  action  may  be  main- 
tained thereon  for  the  recovery  of  such  debt,  even  where  it 
might  appear  that  the  judgment  plaintiff  could  enforce  the 
collection  of  his  judgment  by  an  execution  issued  out  of  the 
court  in  which  it  was  rendered.  Davidson  v.  Nebaher,  21  Ind. 
3e34.  The  judgment  plaintiff,  of  course,  controls  his  judgment. 
He  may  enforce  its  collection  by  the  process  of  the  court  in 
which  he  obtained  his  judgment,  or  he  may,  if  he  may  elect  so 
to  do,  use  his  judgment  as  an  original  cause  of  action,  and  bring 


580  SUPREME  COURT  OF  INDIANA, 

Campbell  v.  Martin  et  al, 

m 

'       ■        '  V 

suit  thereon  in  the  same  or  some  other  court  of  competent 
jurisdiction,  and  prosecute  such  suit  to  final  judgment."  Palmer 
V.  Glover,  73  Ind.  529. 

Clearly,  therefore,  the  complaint  was  sufficient  to  withstand 
the  demurrer  of  Alexander  C.  Martin  thereto,  and,  as  it  was 
a  joint  demurrer,  it  ought  to  have  been  overruled  as  to  all  the 
appellees.  This  is  so,  whether  the  appellant  was  or  was  not 
entitled  to  the  relief  demanded  in  his  complaint.  Upon  the 
facts  alleged  he  was  entitled  to  some  relief;  and,  in  such  a 
case,  it  is  error  to  sustain  a  demurrer  for  the  want  of  fact«  to 
the  complaint,  because  it  may  appear  that  the  plaintiif  is  not 
entitled  to  the  relief  prayed  for.  A  bad  prayer  for  relief,  or 
a  prayer  for  improper  relief,  will  not  vitiate  a  pleading  other- 
wise sufficient;  and  a  demurrer  to  a  pleading  for  the  want  of 
facts  will  not  reach  objections  to  its  prayer  for  relief.  Mark 
V.  Murphy,  76  Ind.  534;  Nowlin  v.  Whipple,  79  Ind.  481. 

The  appellant's  judgment  against  Alexander  C.  Martin  was 
rendered  on  the  14th  day  of  January,  1876,  in  the  circuit 
court  of  Washington  county,  and  thereafter  remained  in  full 
force  and  unsatisfied.  The  statutory  lien  of  this  judgment 
attached  at  once  to  the  real  estate  in  the  same  county,  described 
in  the  complaint,  upon  the  devise  thereof  to  Alexander  C. 
Martin  by  his  father.  Mason  L.  Martin,  deceased,  at  the  death 
of  the  latter  on  the  1st  day  of  June,  1876.  In  the  natural 
order  of  things,  of  course  the  lien  of  this  judgment,  in  favor 
of  the  appellant,  would  take  precedence  over  and  be  superior 
to  the  lien  of  the  judgment  which  the  administrator,  with  the 
will  annexed,  of  Mason  L.  Martin,  deceased,  at  the  August 
term,  1878,  of  the  court  below,  recovered  against  Alexander 
C.  Martin.  After  the  rendition  of  this  latter  judgment,  in  a 
suit  by  the  administrator  against  Alexander  C.  Martin,  the 
court  below,  at  its  April  term,  1879,  ordered  the  administrator 
to  retain  and  hold  the  real  estate,  so  devised  to  Alexander  C, 
giving  him  credit  for  its  appraised  value  on  the  judgment 
against  him,  in  favor  of  the  administrator.  But  the  appellant 
was  not  a  party  to  such  suit,  and,  besides,  by  the  express  terms 
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of  the  order  of  the  court  therein,  it  was  not  to  affect  the  rights 
and  equities  of  any  lieu-holders. 

We  learn  from  the  brief  of  the  appellant's  learned  counsel 
that  the  decision  below  was  made  upon  the  following  grounds : 
"  The  executor  or  administrator  with  the  will  annexed  had  a 
.right  to  set  off  the  devise  made  the  son  by  the  will  with  the 
demands  or  debts  due  the  father  from  the  son,  at  the  time  of 
the  father's  death."  Appellant's  counsel  says  that  the  court 
held,  "in  other  words,  that  the  debt  due  the  father's  estate 
from  the  son,  and  not  reduced  to  judgment  until  two  years 
after  the  father's  death,  was  a  superior  lien  or  equity  to  the 
plainlriff's  judgment  which  attached  to  the  lands  devised  im- 
mediately upon  the  father's  death."  From  the  same  source 
we  learn  that  the  court  based  its  decision  on  th^  following 
language,  in  2  Redf.  Wills,  p.  483,  sec.  19:  "There  seems  to 
be  no  question  of  the  right  and  duty  of  the  executor  to  set 
off  any  debt  due  the  estate  from  a  legatee  against  any  leg- 
acy which  he  may  be  called  to  pay.  But  this  right  of  re- 
tainer will  not  extend  to  an  indebtedness  created  after  the 
decease, of  the  testator,  by  the  legatee  giving  security  to  the 
estate  for  the  indebtedness  of  other  parties." 

There  is  some  reason  for  the  application  of  this  doctrine  to 
the  payment  of  legacies  by  the  executor,  and  especially  so 
where  the  indebtedness  of  the  legatee  to  the  estate  might  be 
regarded  as  a  total  or  partial  ademption  of  the  legacy.  But 
we  know  of  no  reason  whatever  for  the  extension  of  this  doc- 
trine, and  making  it  applicable  to  devises  of  real  estate.  As 
a  general  rule,  legacies  are  payable  by  the  executor  out  of  the 
testator's  personal  estate  which  may  come  to  his  hands  to  be 
administered.  But,  ordinarily,  the  executor  has  absolutely 
nothing  to  do  with  the  real  estate  devised  by  his  testator,  un- 
less it  may  be  needed  for  the  payment  of  the  testator's  debt«. 
Otherwise,  the  devise  of  the  real  estate  will  take  effect  at  once 
upon  the  death  of  the  testator,  without  any  intervening  act 
of  the  executor.  Upon  the  facts  stated  in  the  complaint,  ia 
the  case  at  bar,  we  are  of  opinion  that  the  lien  of  the  appel- 
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lant's  judgment  upon  the  real  estate  devised  to  Alexander  C. 
Martin  Avas  not  and  could  not  be  divested  nor  postponed  to 
the  lien  of  the  junior  judgment  against  him  in  favor  of  the  ad- 
ministrator, with  the  will  annexed,  of  the  testator's  estate.  So 
that,  in  any  view  of  the  case  under  consideration,  we  think 
tliat  the  court  clearly  erred  in  sustaining  the  appellees'  de- 
murrer to  the  appellant's  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  pause  is  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


No.  8698. 

iS  S  Olds  v,  Modeuweix  et  al. 
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144   ftrO'         Practice. — Demurrer. — Harmless  Error. — Answer  to  InterroffoUorieB, —  VerdieL 
87       582  —The  overruling  of  a  demurrer  to  a  paragraph  of  answer  is  a  harmless 

169       444  error  when  it  appears  by  the  answer  of  the  jury  to  an  interrogatory  that 

the  verdict  was  found  against  the  plaintiff  upon  other  issues. 

_^  • 

From  the  Superior  Court  of  Allen  County. 

W.  H.  Coombs^  •/.  Morris  and  R.  G.  Bell,  for  appellant. 
R.  8.  Taylor  and  N.  Morris,  for  appellees. 

Black,  C. — The  only  que«ti:)n  to  be  decided  in  this  cause 
relates  to  the  overruling  of  appellant's  demurrer  to  the  sec- 
ond paragraj)h  of  the  answer  of  the  appellee  Moderwell. 

The  complaint,  alleging  the  existence  of  a  partnership  be- 
tween the  appellant  and  the  appellee  Fowler,  sought  the  dis- 
solution thereof,  the  appointment  of  a  receiver  to  take  charge 
of  the  partnership  property,  the  settlement  of  the  interests  of 
the  partners  in  the  assets  after  the  payment  of  the  partner- 
ship debts,  and  an  injunction  restraining  further  proceedings 
under  an  execution  in  the  hands  of  the  appellee  Manson,  sher- 
iff, issued  on  a  judgment  in  favor  of  Moderwell  against  Fow- 
ler, for  the  latter's  individual  debt,  the  execution  having  been 
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levied  upon  the  partnership  property  as  the  property  of  Fow- 
ler, who  was  alleged  to  be  insolvent.  Fowler  made  default; 
Manson  answered  by  general  denial,  the  parties  agreeing  that 
he  might  thereunder  give  in  evidence  all  matters  of  defence 
that  he  might  have.  The  first  paragraph  of  ModerwelPs 
answer  of  five  paragraphs  was  a  general  denial.  The  cause 
was  tried  by  a  jury.  There  was  a  general  verdict  for  the 
defendants,  the  appellees,  and  judgment  was  rendered  ac- 
cordingly. 

The  court,  in  charging  the  jury,  having  referred  to  the  feet 
that  Moderwell  an^d  Manson  had  answered  by  general  denial, 
properly  instructed  that  it  was  incumbent  on  the  plaintiff  to 
prove  by  a  preponderance  of  evidence  that  there  was  a  part- 
nership between  himself  and  Fowler,  as  alleged  in  the  com- 
plaint; and  that  if  from  the  evidence  the  jury  believed  that 
no  partnership  was  formed,  it  would  be  their  duty  to  find  for 
the  defendants  under  the  answer  of  general  denial,  and  it 
would  not  be  necessary  for  them  to  consider  the  other  para- 
graphs of  the  answer. 

The  jury,  in  answer  to  interrogatories,  distinctly  and  re- 
peatedly found  that  no  partnership  existed  between  the  appel- 
lant and  Fowler,  and  that,  although  the  appellant  had  fur- 
nished money  to  Fowler,  he  had  done  so  by  way  of  "  backing  " 
Fowler  in  his  business. 

It  is  apparent,  that  while  the  cause  was  fairly  determined  on 
its  merits,  the  second  paragraph  of  Moderwell's  answer  was 
not  considered  by  the  jury ;  therefore  we  do  not  examine  that 
paragraph.  Section  382,  Code  of  1852;  section  345,  R.  S. 
1881.     The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 
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Stuart  et  al,  v.  City  of  Logiinsport  el  oL 
No.  10,409. 

Stuart  et  al.  v.  City  op  Logansport  et  al. 

Judgment. — Misprision, — Correction  of  Record, — Where  it  is  shown,  in  amo- 
tion to  correct  the  entry  of  a  judgment  of  dismissal  of  an  action  as  to  & 
party  thereto,  that  the  order  of  dismissal  was  not  intended  or  understood 
by  either  party  to  include  a  dismissal  of  the  cause  of  action  against  such, 
party,  the  error  being  a  clerical  misprision,  the  entry  may  be  corrected. 

From  the  Cass  Circuit  Court. 

0.  -S.  Stuarty  J.  R,  Goffroth  and  T.  A,  Stuart,  for  appellants. 
/.  C.  Nelson,  for  appellees. 

Woods,  C.  J. — At  the  September  term,  1877,  of  the  Cas.*^ 
Circuit  Court,  the  appellants  applied  for  an  injunction  against 
the  City  of  Logansport,  Edward  N.  Talbott  and  others,  the 
members  of  the  common  council  and  the  mayor  of  said  city. 
At  the  same  term  of  court  an  entry  was  made  upon  the  order 
book  showing  that  the  plaintiffs,  by  leave  of  the  court,  dismissed 
their  "  action  as  to  all  of  the  defendants  except  Edward  N. 
Talbott,^'  and  that  thereupon  the  court  entered  a  temporary 
restraining  order  against  said  Talbott.  The  case  was  con- 
tinued on  the  docket  for  a  number  of  terms,  the  city  of  Logans- 
port being  all  the  time  designated  as  defendant  in  the  title  of 
the  cause,  and,  in  the  meanwhile,  rules  were  entered  against, 
and  a  demurrer  and  an  answer  are  shown  to  have  been  filed 
by  the  defendants;  and,  in  the  final  judgment  rendered  at  the 
November  term,  1879,  it  was  ordered  and  decreed  "that  the 
plaintiffs  have  perpetual  injunction,  *  *  and  that  the  defendant, 
the  City  of  Logansport,  pay  and  satisfy  the  costs  and  charges." 

At  the  April  term,  1881,  the  appellants,  upon  written  mo- 
tion, to  which  the  city  voluntarily  appeared,  asked  the  court 
to  correct  the  entry  in  respect  to  the  dismissal,  so  as  to  have 
it  show  that  the  cause  was  dismissed  except  as  to  the  city  and 
said  Talbott.  The  court  overruled  this  motion ;  the  appel- 
lants excepted  and  have  brought  this  appeal. 

We  have  no  brief  from  the  appellee,  and  are  unable  to  see- 
any  good  reason  why  the  record  should  not  have  been  cor- 
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rected  as  prayed.  The  evidence  heard  on  the  motion  is  in 
the  record,  and,  without  conflict  or  doubt,  shows  that  it  was 
not  understood  or  intended  by  tlie  attorneys  on  either  side  of 
the  case,  that  the  action  against  the  city  should  be  or  had  been 
dismissed ;  the  attorney  for  the  city,  who  was  also  the  attor- 
ney for  Talbott,  continued  to  appearand  file  pleadings  for  the 
city ;  and  the  final  entry  of  judgment  against  tlie  city  by  name, 
it  seems  to  us,  ought  to  put  at  rest  all  question  of  the  fact,  as 
it  removes  all  legal  obstacle  to  the  correction  of  the  record, 
in  that  it  furnishes  the  necessary  proof  of  record,  that  the  en- 
try of  dismissal  as  to  the  city  was  a  clerical  mispj^ision,  and 
may  be  corrected  as  such.  See  Conway  v.  Day,  79  Ind.  318. 
Reversed  and  cause  remanded,  with  instructions. 


No.  10,047.  liS  ^1 

Urbanski  et  al.  v.  Manns  et  al.  1,2  agj 

1161      82 
Practice. — Nunc  pro  lune  Entry, — Record, — Amotion  for  an  entry  nunc  pro 

tunc  reqiiireij  no  pleadings ;  nor  can  the  sufficiency  of  tlie  motion  be  tested 
by  demurrer  or  motion  to  strike  out. 
Bamb.— Parties,— Atfachtnenf.— Build.— Principal  and  Snrely. — The  only  proper 
parties  to  a  motion  for  an  entry  nunc  pro  tunc  are  the  parties  to  the  orig- 
inal cause,  and  if  others  be  made  parties  thereto,  as  sureties  on  a  bond 
g^ven  to  release  attached  property,  their  rights  will  not  be  affected  by  a 
proper  entry,  and  it  is  not  error  to  refuse  so  to  specify  in  the  entry. 

From  the  Harrison  Circuit  Court. 

B.  P.  DmigloMy  S.  M.  Stockslager  and  W.  T.  Joncft,  for  aj>- 
pellants. 

W.  N.  Tracewell  and  R,  J.  Traceivell,  for  appellees. 

Franklin,  C. — This  is  a  proceeding  by  notice  and  motion 
for  a  nunc  pro  tunc  entry  correcting  the  record  of  a  judgment. 
Appellees  sued  appellant  Urbanski  for  a  debt  and  connected 
attachment  proceedings  therewith  in  the  Harrison  Circuit 
Court.  Certain  property  of  Urbanski  was  attached  by  the 
sheriff,  who  returned  the  possession  of  it  to  Urbanski  upon 


686  SUPREME  COURT  OF  INDIANA, 


Urbanski  et  al,  r.  Manns  et  aL 


his  executing  bond  with  appellants  Samuel  J.  Wright  and 
I^ewis  W.  Bowling  as  his  sureties,  conditioned  that  "said  Ur- 
banski shall  properly  keep  and  take  care  of  said  property,  and 
shall  on  deraand  deliver  to  said  sheriiF  of  Harrison  county  the 
personal  property  so  attached  by  him,  and  described  in  said 
schedule  above  referred  to,  or  that,  failing  so  to  do,  they  will 
pay  the  full  appraised  value  of  said  property  to  the  extent  of 
any  judgment  which  maybe  recovered  against  said  Isaac  Ur- 
banski by  said  Manns  Bros.  &  Co.,  and  any  costs  which  may 
be  taxed  against  him  in  said  proceeding." 

The  appellant  Urbanski  appeared  at  the  trial  and  defended 
the  action.  The  cause  was  tried  at  the  November  term,  1879. 
The  court  found  for  the  plaintiffs,  that  there  was  due  them 
from  the  defendant  the  sum  of  $288.96 ;  and  the  court  further 
found  for  the  plaintiffs  on  the  attachment  proceedings,  setting 
out  the  various  steps  taken  therein,  and  describing  the  prop- 
erty attached,  also  stating  the  fact  of  the  execution  of  the 
aforesaid  bond.  The  defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  seventy  days  were  given 
in  which  to  file  a  bill  of  exceptions,  upon  which  a  personal 
judgment  only  was  entered  of  record  against  the  defendant 
for  the  amount  so  found  due,  and  no  judgment  was  entered 
upon  the  findings  in  relation  to  the  attachment  proceedings. 
The  notes  or  minutes  of  the  court  in  the  case,  made  by  the 
oourt  at  the  time  on  the  judge's  docket,  so  far  as  they  affect 
the  question  under  consideration,  are  as  follows: 

"9th  D.  Finding  for  plaintiffs  on  their  complaint  and  affi- 
davit in  attachment,  and  that  there  is  due  them  $288.96. 
Judgment  thereon." 

These  proceedings  were  commenced  April  29th,  1881.  The 
defendants  appeared  and,  on  the  10th  day  of  May,  1881,  offered 
to  file  a  motion  to  strike  fronQ  the  files  appellees'  notice  and 
motion  for  said  nunc  pro  tunc  entry,  which  was  overruled  by 
the  court.  The  defendants  then  filed  an  answer  in  denial,  and 
the  defendants  Wright  and  Bowing  filed  exceptions  to  plain- 
tiffs' notice  and  motion,  alleging  new  matter  in  release  of  their 
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liability  on  said  bond  executed  by  them  as  such  sureties.  The 
answer  and  exceptions,  on  motion  of  the  plaintiffs,  were  stricken 
out.  A  trial  on  the  motion  was  had  in  June,  1881,  the  court 
found  that  the  court  in  the  original  trial  found  as  in  the  rec- 
ord stated,  and  that  the  court  then  rendered  judgment  accord- 
ingly; **But,  by  the  mistake  of  the  clerk  of  this  court  in 
entering  judgment  upon  said  finding,  a  personal  judgment 
only  was  entered  against  said  defendant  Isaac  Urbanski,  when 
a  judgment  and  order  for  the  sale  of  said  property  in  said 
finding  described  should  have  been  entered ;  and  the  court 
therefore  finds  that  a  judgment  and  order  for  the  sale  of  said 
property  should  be  entered  now  for  them ; "  and  judgment  was 
entered  accordingly.  The  defendants  objected  and  excepted 
to  the  making  of  the  corrected  entry  now  for  then ;  and  the 
defendants  Wright  and  Bowling  moved  to  modify  the  judg- 
ment and  order  of  sale,  so  that  "  nothing  in  it  shall  be  so  con- 
strued as  to  prejudice  the  rights  or  defence  of  said  defendants 
Samuel  J.  Wright  and  Lewis  W.  Bowling  in  any  action  that 
may  be  had  upon  the  undertaking  entered  into  by  them  as 
sureties  for  the  said  Isaac  Urbanski  in  the  aforesaid  attach- 
ment proceedings,  by  reason  of  the  entry  of  the  judgment  and 
order  of  sale  of  said  attached  property,  now  for  then."  Which 
motion  was  overruled.  The  defendants  have  appealed  to  this 
•court,  and  assigned  the  following  errors : 

1st.  In  refusing  to  allow  appellants  to  file  a  motion  to  strike 
from  the  files  al)pellee^s  motion  to  correct  the  record. 

2d.  In  striking  out  appellants'  answer. 

3d.  In  striking  out  Wright  and  Bowling's  exceptions. 

4th.  In  sustaining  appellees'  motion  to  correct  record,  for 
the  reason  that  said  motion  does  not  state  facts  sufficient. 

5th.  That  the  decision  is  not  sustained  by  sufficient  evidence. 

6th.  In  overruling  Wright  and  Bowling's  motion  to  modify 
judgment  and  order  of  sale. 

As  to  the  first  specification  of  error,  the  motion  to  strike  from 
the  files  appellees'  motion  to  correct  the  record  was  made  on 
behalf  of  all  the  appellants.     The  motion  states  facts  sufficient 
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to  authorize  the  correction  as  again.st  appellant  Urbanski,  and 
there  wa«  no  error  in  not  entertaining  appellants'  motion. 

The  second  and  third  specifications  of  error,  as  to  the  strik- 
ing out  of  the  answer  and  exceptions,  may  be  considered  to- 
gether. In  proceedings  of  this  kind  the  law  does  not  con- 
template special  pleadings,  and  this  court  has  repc^atedly  held 
that  it  is  not  error  to  strike  them  out,  and  that  a  motion  to 
correct  a  record  is  to  be  disposed  of  in  a  summary  manner. 
See  the  cases  of  Jcnkhis  v,  Lo)i(/,  23  Ind.  4G0;  Goodwine  v. 
Hedrick,  29  Ind.  383;  Held  v.  )<voii,  36  Ind.  226;  Bales  v. 
Bromi,  57  Ind.  282  ;  Latta  v.  Gt^ffith,  57  Ind.  329 ;  Kachmise 
V.  Martin,  68  Ind.  224;  Conwaij  v.  Z)r?j/,79  Ind.  318.  In  the 
case  of  llebel  v.  Scott,  supra,  it  was  held  that  it  might  have 
been  proved  by  competent  evidence  that  the  plaintiff  had,  at 
the  time  the  judgment  was  entered,  elected  to  take  it  in  the 
form  in  which  it  was  written,  and  so  directed  the  clerk ;  such 
proof  would  have  defeated  the  motion.  In  the  case  of  Latta 
V.  Griffithj  supra,  it  was  held  "that  the  paper  styled  a  com- 
plaint should  be  regarded  as  a  mere  written  motion,  n()ttol>e 
tested  by  demurrer  nor  subject  to  an  assignment  of  error  that 
it  does  not  state  facts  sufficient.'^  Henee  there  is  no  question 
properly  presented  by  the  fourth  specification  of  errors. 

As  to  the  fifth  specification  of  errors  the  evidence  clearly 
supports  the  finding  of  the  court,  and  it  can  not  be  disturbed 
upon  the  evidence. 

The  sixth  and  last  specification  presents  the  only  question 
that  appellants  Wright  and  Bowling  appear  to  be  directly 
interested  in.  They  were  not  parties  to  the  original  judg- 
ment, and  not  necessary  parties  to  the  motion  to  correct  the 
record,' but,  being  made  parties  thereto  by  the  plaintiff,  they 
had  the  rinrht  to  ask  the  court  that  in  makinc:  the  correction  in 
the  record  they  be  protected  by  not  being  estopped  from  after- 
wards asserting  and  maintaining  their  intermediate  equitable 
rights,  if  any  existed,  that  had  accrued  between  the  rendition 
of  the  original  judgment  and  the  making  of  the  correction. 

In  Freeman  on  Judgments,  section  66,  the  following  Ian- 
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guage  isuscd :  "  The  entry  of  judgments  or  decrees  nunc  pro 
tunCy  is  intended  to  be  in  furtherance  of  justice.  It  will  not 
be  ordered,  so  as  to  affect  third  persons,  who  have  acquired 
rights,  without  notice  of  the  rendition  of  any  judgment.  Gen- 
erally such  conditions  will  be  imposed  as  may  seem  necessary 
to  save  the  interest  of  third  parties,  who  have  acted  bona  fide, 
and  without  notice;  but  if  such  conditions  are  not  expressed 
in  the  order  of  the  court,  they  are,  nevertheless,  to  be  consid- 
ered as  made  a  part  of  it  by  force  of  the  law.  The  public  are 
not  expected  nor  required  to  search  in  unusual  places  for  evi- 
ilences  of  judgments.  They  are  bound  to  take  notice  of  the 
regular  records,  but  not  of  the  existence  and  signification  of 
memoranda  made  by  the  judge,  and  upon  which  the  record 
may  happen  to  be  afterwards  perfected.*^ 

These  appellants,  Wright  and  Bowling,  were  bound  to  take 
notice  of  the  personal  judgment  that  was  entered  of  record 
against  Urbanski,  but  they  were  not  required  to  take  notice 
of  the  memoranda  of  the  judge  of  the  findings  and  rendition 
of  the  judgment  by  the  court,  upon  which  the  entered  judg- 
ment might  be  corrected,  and  whatever  rights  they  might  have 
acquired  between  the  original  entering  of  the  judgment  and  its 
correction  nunc  pro  tunc,  in  making  such  order,  it  would  have 
been  proper  to  have  expressly  saved  to  them  such  rights,  so 
as  to  allow  them  to  be  made  available  in  any  subsequent  pro- 
ceeding. But  this  was  not  done,  and  in  the  investigation  of 
appellees'  motion  to  correct  the  entry  of  the  judgment  against 
Urbanski,  they  could  not  litigate  and  finally  determine  their 
liability  on  the  attachment  delivery  bond.  They  were  not 
parties  to  the  original  judgment,  and  no  judgment,  not  even 
for  costs,  in  the  nunc  pro  tunc  proceedings,  was  rendered  against 
them.  There  does  not  appear  to  be  any  judgment  against  fhem 
from  which  they  could  have  an  independent  right  to  appeal, 
and  we  think  that  all  their  rights  can  be  fully  protected  in 
any  legitimate  subsequent  proceedings,  without  reversing  the 
nunc  pro  <?xnc  judgment  against  Urbanski. 

The  refusal  of  the  court  to  so  modify  the  judgment  and 
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order  of  sale,  as  to  expressly  save  harmless  all  the  rights  of 
Wright  and  Bowling,  presents  no  available  error. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  9481. 

Krug  v.  Davis. 

Adoption  op  Heirs. — Husband  and  Wife. — StatiUe  GonstnudL — Detoanta, — 
The  statute,  B.  S.  1881,  sections  823-828,  autkorizes  a  husband  and  wife 
to  join  in  proceedings  to  adopt  a  child,  and  a  child  so  adopted  acquires 
all  the  rights  which  would  belong  to  their  joint  ofTspring;  but  upon  the 
death  of  the  child  his  estate  goes  to  those  of  his  own  blood. 

Same. — Illegitimate  Child, — Where,  under  the  statute,  a  husband  and  wife 
adopt  an  illegitimate  child,  and  the  wife  dies  intestate,  owning  realty, 
such  child  inherits  from  her  the  same  as  a  natural  child ;  and  when,  after 
the  death  of  the  wife  intestate,  owning  realty,  such  adopted  child  dies 
intestate  the  natural  mother  of  such  child  inherits  its  share  of  the  real 
estate  acquired  by  the  adoption. 

From  the  Montgomery  Circuit  Court. 

G.  W,  Paul  and  J,  E,  Hnmphries,  for  appellant. 

E.  G.  Snyder,  P.  8.  Kennedy  and  TF.  T.  Brush,  for  appellee. 

NiBLACK,  J. — Action  by  Elizabeth  Krug,  formerly  Eliza- 
beth Davis,  against  Isaac  Davis,  to  quiet  title  to,  and  to  have 
partition  of,  real  estate.  The  complaint  was  in  two  paragraphs, 
but  both  paragraphs  contained  substantially  the  same  facts. 
Both  paragraphs  may  be  stated  as  representing  that,  on  the 
6th  day  of  January,  1863,  while  the  plaintiff  was  unrnarried, 
she  was  delivered  of  an  illegitimate  female  child,  to  whom  the 
name  of  Emily  Davis  was  given,  and  who  became  known  by 
that  name;  that  the  plaintiff  and  said  child  resided  with  the 
defendant  and  his  wife,  Jessie  Davis,  from  the  time  said  child 
was  born  until  the  death  of  the  said  Jessie,  as  hereinafter 
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stated  ;  that,  at  the  February  term,  1869,  of  the  court  of  com- 
mon pleas  of  Montgomery  county,  the  defendant  and  his  wife 
Jessie  filed  their  petition  in  said  court,  verified  by  their  affida- 
vits, representing  that  they  were  desirous  of  adopting  the  said 
Emily  Davis,  then  six  years  of  age,  as  their  child ;  that  the  said 
Emily  was  not  the  owner  of  any  property,  real  or  personal, 
and  that  the  plaintiff,  who  then,  with  the  said  Emily,  resided 
in  said  county  of  Montgomery,  was  willing  that  she,  the  said 
Emily,  should  be  adopted  by  the  said  petitioners ;  that  there- 
upon the  plaintiff  appeared  in  open  court  and,  as  the  mother 
of  the  said  Emily,  consented  that  the  defendant  and  the  said 
Jessie  might  adopt  her,  the  said  Emily,  whereupon  the  court 
ordered  that  the  said  Emily,  known  as  Emily  Davis,  should 
be  considered  as  the  child  by  adoption  of  the  defendant  and 
his  said  wife  Jessie  Davis,  and  to  have  acquired  the  same 
rights  by  descent  as  she  would  have  had  if  she  had  been  the 
child  of  the  said  defendant  and  Jessie;  that  afterwards,  in 
October,  1870,  the  said  Jessie  Davis  died  intestate  in  said 
county  of  Montgomery,  and  the  owner  in  fee  of  320  acres  of 
land  lying  in  said  county,  leaving  no  children,  except  the  said 
Emily  Davis ;  that  afterwards,  in  April,  1872,  the  said  Emily, 
being  then  about  nine  years  of  age,  also  died  intestate,  without 
any  brother  or  sister,  and  without  issue,  leaving  the  plain  tiff  and 
defendant  as  her  only  heirs  at  law  surviving  her ;  that  by  reason 
of  the  premises  the  plaintiff  is  the  owner  by  descent  from  the 
said  Emily  of  two  undivided  third  parts  of  the  real  estate  of 
which  the  said  Jessie  Davis  died  seized,  and  the  defendant  is 
the  owner  of  the  remaining  undivided  third  part  of  such  real 
estate  by  descent  from  the  said  Jessie.  Wherefore  the  plain- 
tiff demanded  that  her  title  to  two  undivided  third  parts  of 
said  real  estate  be  quieted,  and  that  partition  thereof  be  made 
between  her  and  the  defendant. 

A  demurrer  was  sustained  to  both  paragraphs  of  the  com- 
plaint, and  the  defendant  had  final  judgment  upon  demurrer. 

The  only  question  presented  is,  Was  the  complaint  sufficient 
upon  demurrer  ?    Proceedings  for  the  adoption  of  the  children 
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of  other  persons  are  of  civil,  and  not  of  common,  law  origin. 
Hence,  in  all  the  States  and  places  in  this  country  in  which  the 
common  law  is  in  force,  such  proceedings  can  only  be  had  under 
the  authority  of  some  express  statute,  unaided  by  any  common 
law  precedents.  Many  of  the  States  have  no  law  authorizing 
proceedings  of  the  kind  indicated,  and  all  the  statutes  enacted 
by  any  of  the  States  on  the  subject  are  of  comparatively  recent 
date.  We  have,  in  consequence,  very  few  decided  cases  which 
have  aflTorded  us  an  v  assistance  in  our  examination  of  this  cause. 

Our  statute  for  the  adoption  of  children  may  be  summa- 
rized as  follows:  That  any  person  desirous  of  adopting  any 
child  'may  file  his  petition  therefor  in  the  circuit  or  other 
proper  court  of  the  county  in  which  such  child  resides;  that 
the  petition  shall  specify : 

First  The  name  of  such  petitioner ; 

Second.  The  name  of  such  child ;  its  age ;  whether  it  has 
any  property,  and,  if  so,  how  much; 

Third.  Whether  such  child  has  either  father  or  mother, 
and,  if  so,  where  they  reside ;  such  petition  to  be  verified  by 
the  oath  or  affirmation  of  the  petitioper. 

That  the  court  shall  not  grant  the  prayer  of  said  petition, 
except  in  certain  exceptional  cases,  if  the  father  or  mother  of 
such  child  be  living,  unless  such  father  or  mother  shall  ap- 
pear in  open  court  and  consent  to  such  adoption ;  that  when 
the  court  shall  be  satisfied  that  it  will  be  for  the  interest  of 
the  child  it  shall  grant  the  prayer  of  the  petition,  and  that 
afi;er  such  child  shall  be  thus  adopted  it  shall  take  the  name 
in  which  it  has  been  adopted,  and  shall  be  entitled  to  take 
and  to  receive,  by  descent  or  otherwise,  all  the  interest  in  the 
estate  of  such  adopted  father  or  mother  which  it  would  if  it 
were  the  natural  heir  of  such  adopted  father  or  mother;  that 
after  adoption  of  such  child  its  adopted  father  or  mother  shall 
occupy  the  same  position  towards  it  that  he  or  she  would  if 
he  or  she  were  the  natural  father  or  mother  of  said  child, 
and  be  liable  for  its  maintenance,  education,  and  in  every 
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other  way  responsible  for  it  as  a  natural  father  or  mother 
would  be.     1  R.  S.  1876,  p.  416 ;  R.  S.  1881,  section  823. 

Itis  conceded  in  argument  that,  under  the  rules  of  inheri- 
tance recognized  and  affirmed  in  the  case  o{  Barnhizel  v.  Fer- 
rell,  47  Ind.  335,  the  appellant  iy  the  only  heir  at  law  of  Emily 
Davis,  the  adopted  child,  and  that,  if  the  child  Emily  was 
lawfully  adopted  by  Jessie  Davis,  the  wife  of  the  appellee,  the 
appellant  is  the  owner  by  inheritance  of  two  undivided  third 
parts  of  the  land  of  which  partition  is  demanded,  but  it  is 
maintained  by  appellee,  with  much  earnestness  and  apparent 
<jonfideuce,  that  so  much  of  the  proceedings  set  forth  in  the 
<3omplaint  as  purported  to  be  an  adoption  of  the  child  Emily 
by  Jessie  Davis  were  wholly  unauthorized  and  void,  and  that, 
for  that  reason,  the  child  Emily  did  not  inherit  any  portion 
of  the  property  of  the  said  Jessie  Davis.  In  support  of  the 
position  thus  assumed  by  the  appellee  it  is  claimed  that,  under 
the  statute,  no  two  persons,  not  even  husband  and  wife,  can 
unite  in  proceedings  to  adopt  a  child;  that  the  adopted  &tber 
and  the  adopted  mother  are  referred  to  in  the  statute  disjunc- 
tively, and  otherwise  in  such  a  way  as  to  indicate  a  clear  in- 
tention that  only  one  person  at  a  time  can  institute  and  carry 
forward  proceedings  for  the  adoption  of  a  particular  child, 
And  that,  on  general  principles,  a  wife  can  not  be  joined  with 
her  husband  in  such  a  proceeding  without  some  express  stat- 
ute authorizing  her  to  be  made  a  co-party  with  him. 

After  a  very  careful  consideration  of  all  that  has  been  sub- 
mitted by  counsel  on  both  sides,  we  find  ourselves  unable  to 
agree  to  the  construction  of  the  statute  contended  for  by  the  ap- 
pellee. In  giving  a  construction  to  a  statute,  we  must  always 
keep  in  view  the  palpable  or  presumable  object  the  Legisla- 
ture had  in  enacting  it,  and  endeavor,  so  far  as  practicable,  to 
make  such  an  application  of  its  provisions  as  will  best  promote 
the  object  of  its  enactment. 

The  obvious  purpose  of  the  statute  before  us  was  to  author- 
ize the  incorporation  of  the  children  of  other  persons  into 
Vol.  87.-38 
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families  desirous  of  assuming  control  over  them,  and  in  that 
way  to  sanction  the  formation  of  new  and  artificial  family  re- 
lations between  persons  not  necessarily  of  the  same  blood. 
It  evidently  contemplates  that  persons  desirous  of  adopting 
children  under  it  shall  be  of  suitable  age  to  enter  into  parental 
relations,  but  as  to  such  persons  it  applies  as  well  to  tho>o 
who  are  married  as  to  those  who  are  unmarried.  It  would 
be  inconsistent  with  the  general  scope  and  purpose  of  thi< 
statute  to  permit  two  or  more  persons  representing  different 
families  to  jointly  or  concurrently  adopt  the  same  child,  but 
that  objection,  in  our  estimation,  docs  not  apply  to  joint  pro- 
ceedings by  husband  and  wife  for  the  adoption  of  a  child.  On 
the  contrary,  the  better  and  more  reasonable  construction  ap- 
pears to  u|  to  be  that  a  wife  may  unite  with  her  husband  in 
such  a  proceeding  as,  from  the  very  nature  of  things,  the  in- 
terests of  the  entire  family  are  necessarily  involved  in  the  ob- 
ject sought  to  be  accomplished  by  it.  There  is  not  only  no 
inconsistency,  but  a  manifest  propriety,  in  the  wife  thus  unit- 
ing with  her  husband,  as,  by  doing  so,  the  adopted  child  i» 
made  to  assume,  in  a  general  sense,  the  same  position  in  the 
family  which  it  would  occupy  if  it  were  the  natural  child  of 
both,  born  in  lawful  wedlock. 

When  necessary  to  give  full  effect  to  a  statute,  words  im- 
porting the  singular  numberonly  may  be  applied  to  the  plural 
of  persons  and  things.  2  R.  S.  1876,  314,  sec.  798,  and  R.  S. 
1881,  sec.  1286.  And  we  regard  that  rule  as  applicable  to  the 
statute  under  consideration  to  at  least  the  extent  of  permitting 
husband  and  wife  to  jointly  avail  themselves  of  its  provisions. 

This  construction  is  one  which  need  never  do  any  injustice, 
and  may  oftentimes  promote  the  unity  and  joint  interests  of 
families  wishing  to  adopt  the  children  of  other  persons.  It 
is  in  accordance,  too,  with  the  construction  impliedly  given 
to  the  same  statute  by  the  case  of  Barmhizd  v.  Ferrett,  suprny 
as  well  as  by  the  later  case  of  henhour  v.  Isenkoicr,  52  Ind.  328. 

The  judgment  is  reversed,  with  costs,  and  the  cause  n*- 
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iiiandcd,  with  instructions  to  overrule  the  demurrer  to  both 
paragraphs  of  the  complaiut. 

Woods,  C.  J.,  while  eoncurriug  in  the  wisdom  of  a  law 
which  should  permit  a  wife  to  join  her  husband  in  the  adoption 
of  a  child,  does  not  think  that^under  existing  statutes,  she  has 
that  power.  It  is  conceded  in  the  opinion  that  the  right  to  adopt 
exists  only  by  the  statute ;  and,  this  being  so,  the  right  can  not, 
by  reason  of  the  general  words  employed,  be  regarded  as  ex- 
tending to  any  person  under  general  legal  disability.  If  it  ex- 
tends to  a  feme  covert,  there  is  no  reason  in  the  statute  or  in 
principle  for  denying  it  to  an  infent  or  insane  person ;  and  if^ 
by  force  of  the  statute,  a  wife  has  power  to  join  her  husband  in 
adopting,  she  may  adopt  without  his  concurrence  or  consent. 

On  Petition  for  a  Rehearing. 

Elliott^  J. — We  have  carefully  considered  the  argument 
of  counsel  upon  the  petition  for  a  rehearing,  but  find  nothing 
that  leads  us  to  doubt  the  soundness  of  our  former  opinion. 

It  is  a  cardinal  rule  that  the  spirit  of  a  statut<i  shall  be 
given  effect  wherever  it  can  be  done  without  a  violation  of 
its  terms.  Indeed,  the  rule  goes  even  further,  for  the  unani- 
mous voice  of  the  courts  is  that  the  letter  must  yield  to  the 
evident  purpose  and  plain  intent  of  the  framers  of  the  law. 
It  is  clear  to  us  that  the  leading  and  controlling  purpose  of 
the  framers  of  the  statute  under  examination  was  to  place  an 
adopted  child  as  nearly  as  possible  in  the  place  of  a  natural 
one ;  to  give  it  a  position  in  the  femily  as  the  child  both  of 
the  husband  and  wife.  In  a  iflatter  which  so  nearly  concerns 
the  interests  of- the  wife  and  so  deeply  affects  the  welfare  of 
the  child,  it  is  eminently  proper  that  the  husband  and  wife 
should  unite  in  making  the  child  their  own.  Nor  does  it  do 
violence  to  any  rule  of  construction  to  give  the  statute  this 
effect.  It  is  a  well  recognized  rule  of  construction  that  the 
word  person  may  be  construed  to  mean  persons  whenever 
such  a  reading  will  carry  into  effect  the  legislative  intention. 

The  surest  guide  to  a  correct  construction  of  a  statute  is 
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secured  by  ascertaining  the  purpose  its  makers  intended  it 
should  accomplish.  In  one  of  our  earlier  cases  it  was  said : 
"  In  statutory  exposition,  the  reason,  the  spirit,  the  intention 
of  the  law  is  above  the  mere  cavil  about  words.  The  chief 
thing  to  be  explored  is  the  intention.  This  tlie  judiciary  is 
to  seek  in  the  history  of  legislation,  in  tlie  objects  contem- 
plated, the  evils  to  bo  corrected,  and  the  r^^nnedies  provided." 
Spencer  v.  ISkdey  5  lud.  41.  This  principle  has  been  many 
times  approved  and  acted  upon  by  this  court.  Hedrick  v. 
Kramer,  43  Ind.  3()2 ;  Clare  v.  State,  G8  Ind.  17  ;  State j  ex  reL, 
V.  Forkner,  70  Ind.  241 ;  Bell  v.  JJacLs,  75  Ind,  314.  The 
purpose  which  the  statute  we  are  examining  was  intended  to 
accomplish  was  to  enable  parents  to  adopt  as  their  own  the 
children  of  others,  and  to  secure  for  the  adopted  child  the 
parental  affection  of  both  a  father  and  a  mother.  As  the 
adopted  child  of  both  the  husband  and  wife,  it  would  stand  much 
more  nearly  in  the  place  of  a  natural  child  than  if  it  was 
made  the  child  of  only  one  of  them  by  adoption,  and  this 
was  where  the  Legislature  meant  it  should  stand. 

The  words  of  the  statute  are  general ;  "Any  person"  is  the 
term  used  in  the  introductory  sentence,  and  this  is  a  term  of 
such  extensive  meaning  as  to  embrace  all  persons;  but  the 
meaning  of  the  statute  does  not  depend  upon  this  term  alone, 
for  the  term  is  many  times  used,  thus  clearly  indicating  that 
women  as  well  as  men  may  adopt  children.  There  arc  no  ex- 
ceptions in  the  statute,  and  it  is  not  for  us  to  create  any. 

Counsel  imagijie  many  cases  in  which,  as  they  say,  absurd 
results  might  follow  from  interpreting:  the  statute  as  appli- 
cable tojnore  than  one  person ;  but  their  whole  argument 
upon  this  point  rests  upon  an  assumption  which  neither  rea- 
son nor  authority  entitles  them  to  make.  They  assume  that 
our  circuit  courts  will  not  do  their  duty,  and  will  permit  the 
statute  to  be  abused,  and  in  makinir  this  assumption  they 
proceed  in  direct  violation  of  rudimontal  principles  of  law. 
We  are  content  to  abide  by  this  lonp;  settled  rule,  and  pre- 
sume that  our  circnit  oonrls  will  do  their  duty,  and  not  per- 
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mit  the  adoption  of  children  where  injustice  will  be  done  the 
child,  or  where  the  peace  of  a  family  will  be  disturbed.  It 
needs  no  argument  to  prove  that  domestic  harmony  is  more 
likely  to  be  promoted  in  cases  where  husband  and  wife  unite 
in  adopting  a  child  than  where  one  alone  adopts  it. 

Counsel  misapprehend  the  effect  of  our  opinion  if  they 
really  supjK)se  it  to  declare  that  any  two  persons  other  than 
a  husband  and  wife  may  adopt  the  same  child.  No  such 
meaning  can  pos.sibly  be  given  the  opinion.  The  peculiar 
relation  of  husband  and  wife,  and  the  place  in  their  &mily 
and  affections  which  the  law  int<?nds  the  adopted  child  to 
take,  we  cousidercd  as  matters  exerting  a  controlling  influence 
upon  the  construction  to  be  given  the  statute,  and  as  making 
it  proper  to  adjudge  that  huj^band  and  wife  might  unite  in 
adopting  a  child,  and  thus  make  it  the  child  of  both.  We 
neither  hold  nor  meant  to  hold  that  persons  other  than  husband 
and  wife  might  join,  nor  is  there  anything  in  what  we  said 
leading  to  sucii  a  conclusion. 

The  act  of  adopting  a  child  is  essentially  different  from  the 
execution  of  a  contract.  It  is  an  act  done  under  the  control 
and  by  the  direction  of  a  court  of  superior  jurisdiction,  with 
ample  powers  to  protect  minor  wives,  and  to  make  due  pro- 
vision f<)r  the  protection  of  the  husband  and  the  child.  Th(» 
disability  of  the  wife  no  more  affects  her  right  to  unite  with  ' 
her  husband  in  such  a  proceeding  than  it  does  in  cases  of  appli- 
cations to  sell  real  estate  or  set  aside  wills,  for  the  proceeding 
is  a  judicial  one  had  in  a  court  invested  with  ample  powers. 

The  confusion  and  evil  results  which  counsel  say  will  fol- 
low from  our  decision  are  purely  imaginary.  The  very  re- 
verse of  what  they  affirm  is  true.  The  effect  of  our  decision 
18  to  place  a  child  adopted  by  a  husband  and  wife  jointly  in 
substantially  the  same  position  as  that  of  a  natural  child,  and 
when  the  child  takes  this  place  there  are  long  settled  rules  which 
will  determine  and  control  the  rights  of  all  the  interested  par- 
ties, and  there  is  then  neither  confusion  nor  uncertainty. 

Petition  overruled. 
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No.  10,387. 

The  Wkstern  Union  Telegraph  Company  v.  Adams. 

Telegraph  Company.— i^ai/itre  to  Ti-anamit  Message.— Penalty. — ComplamL 
— Corpomtion. — A  complaint  against  a  telegraph  company  to  recover  the 
penalty  fixed  by  statute,  R.  S.  1881,  section  4176,  which  avers  that  the 
defendant  was  an  electric  telegraph  company,  doing  busin&ss  under  the 
laws  of  this  State,  with  a  line  of  wire -partly  within  this  State,  and  en- 
gaged in  telegraphing  for  the  public,  and  in  transmitting  telegraphic 
messages  for  hire,  sufficiently  shows  that  the  defendant  is  subject  to  the 
statute. 

Same. — Contract. — A  telegraph  company  can  not  avoid  the  penal  liability 
imposed  by  statute  for  failure  to  transmit  a  message  correctly,  by  a  con- 
tract fixing  its  liability  at  a  less  sum. 

From  the  Tippecanoe  Circuit  Court. 

J,  A.  SMn  and  G.  W.  Collins,  for  appellant. 

J.  R.  Goffrothy  T.  A.  Staart  and  IK.  (7.  WiUon,  for  appellee. 

ZoLLARS,  J. — This  action  was  brought  in  the  court  below 
by  appellee,  to  recover  of  appellant  the  statutory  penalty  for 
a  failure  of  duty  in  the  transmission  of  a  message.  A  demurrer 
to  the  complaint  was  overruled,  appellant  excepted^  and  has 
assigned  the  ruling  for  error  in  this  court. 

The  only  objection  to  the  complaint  pointed  out  is  as  fol- 
lows: "The  objection  to  the  complaint  upon  demurrer  is 
that  it  does  not  with  sufficient  directness  charge  that  the  de- 
fendant was  an  electric  telegraph  company,  organized  under 
the  laws  of  the  State,  and  doing  business  for  the  public."  In 
support  of  this  objection  we  are  referred  to  the  case  of  Western 
Union  Tel  Go,  v.  Axtell,  69  Ind.  199. 

The  allegations  of  the  complaint  are,  that  the  company  "was 
on  the  27th  day  of  December,  1881.  and  for  a  long  time  prior 
thereto  had  been,  and  still  is,  an  electric  telegraph  company, 
doing  business  under  and  by  virtue  of  the  laws  of  the  State 
of  Indiana,  in  that  behalf  enacted,  with  a  line  of  wire  partly 
within  this  State,  and  engaged  in  telegraphing  for  the  public, 
*  *  and  was  then  engaged  in  transmitting  telegraphic  mes- 
sages for  hire." 
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These  allegations  fully  meet  the  requirements  of  the  statute 
and  former  rulings  of  this  court,  and  answer  the  objections 
urged  by  appellant^s  counsel.  See  late  case  of  Western  Unioii 
Tel.  Co.  V.  Itoberta,  ante,  p.  377. 

The  only  other  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  position  of  counsel  is  that, 
by  the  use  of  one  of  appellant's  blanks,  appellee  contracted 
away  his  right  to  maintain  this  action.  The  statute  under 
^hich  the  action  is  brought  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
.State  of  Indiana,  That  every  electric  telegraph  company,  with 
a  line  of  wires  wholly  or  partly  in  this  State,  and  engaged  in 
telegraphing  for  the  public,  shall,  during  the  usual  office  hours, 
receive  despatches,  whether  from  other  telegraphic  lines  or 
from  individuals;  and,  on  payment  or  tender  of  the  usual 
•charge,  according  to  the  regulations  of  such  company,  shall 
transmit  the  same  with  impartiality  and  good  faith,  and  in  the 
•order  of  time  in  which  they  are  received,  under  penalty,  in 
<*ase  of  failure  to  transmit,  or  if  postjwned  out  of  such  order,  of 
$100,  to  be  recovered  by  the  person  whose  despatch  is  neglected 
or  postponed :  Provided,  however,  That  arrangement  may  be 
made  with  the  publishers  of  newspapers  for  the  transmission 
of  intelligence  of  general  and  public  interest,  out  of  its  order, 
and  that  communications  for  and  from  offices  of  justice  shall 
take  precedence  of  all  others."  1  R.  8.  1876,  p.  868;  R.  8. 
1881,  sec.  4176. 

Upon  the  blank  used  by  appellee  there  were  printed  regu- 
lations and  conditions.  So  far  as  they  arc  claimed  to  bear 
upon  this  case  they  are  as  follows:  "All  messages  taken  by 
this  company  are  subject  to  the  following  terms:  To  guard 
against  mistakes  or  delay  the  sender  of  a  message  should  order 
it  repeated ;  that  is,  telegraphed  back  to  the  originating  office 
for  comparison.  For  this  one-half  rate  is  chargefl  in  addition. 
It  is  agreed  between  the  sender  of  the  following  message  and 
this  company  that  said  company  shall  not  be  liable  for  mis- 
lakes  or  delays  in  the  transmission  or  delivery,  or  for  the 
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non-delivery  of  any  un repeated  message,  whether  happening 
by  negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same." 

The  message  in  this  ease  was  not  repeated.  It  may  be  con- 
ceded that  by  the  use  of  the  blank  appellee  became  a  party  to 
the  agreement  printed  thereon.  What  the  force  and  effect  of 
that  contract  would  be,  and  how  far  binding  upon  appellee,  if 
this  were  an  action  for  civil  damages,  we  need  not  decide  in 
this  case.-  This  is  not  an  action  for  civil  damages,  but  for  the 
recovery  of  a  penalty  under  the  statute.  If  the  regulation 
and  contract  is  such  as  the  company  mav  lawfully  make  un- 
der  statute,  appellee  is  bound  by  it,  and  can  not  maintain  this 
action.  Has  the  company  power  tp  make  and  enforce  the 
contract,  and  thus  defeat  the  object  of  the  statute  ?  This  ques- 
tion has  beeri  answered  in  the  negative  in  former  decisions  of 
this  court.  We  are  satisfied  with  the  reasoning  and  conclu- 
sions in  those  cases.  Wcsteim  Union  TcL  Co,  v.  Bvchanan,  35 
Ind.  429  (9  Am.  R.  744) ;  WcHkni  Union  Tel.  Co.  v.  3Ie€k, 
49  Ind.  53. 

It  follows  from  what  we  have  said  that  the  trial  court  did 
not  err  in  overruling  the  demurrer  to  the  complaint  and  the 
motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  costs  of  appellant. 


No.  9642. 

Ogle  et  al.  v.  Brooks. 

Evidence. — AskluU  and  Battery. — Proof  of  Commimon  of  Similar  Offenees.-- 
Proof  of  a  cause  of  action  or  defence  can  not  usually  be  made  by  show- 
ing another  of  like  character,  as  by  showing,  in  defence  of  a  suit  for 
assault  and  battery  upon  a  woman,  with  lecherous  intent,  that  she  had 
before  made  a  similar  accusation  against  another  man  and  obtained  a 
sum  of  money  by  compromise;  or  by  proof  for  the  plaintiff  that  the  de- 
fendant had  made  like  assaults  upon  other  women. 
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From  the  Hamilton  Circuit  Court. 

W.  Garver,  R,  Graham,  T.  J.  Kane  and  T.  P.  Davis,  for 
appellants. 

D.  Moss  and  R.  R.  Stephenson,  for  appellee. 

Elliott,  J. — Appellants  are  husband  and  wife,  and  this 
action  was  instituted  by  them  to  recover  for  an  assault  and 
battery  alleged  to  have  been  committed  on  the  wife,  Electa 
Ogle,  by  the  appellee,  to  compel  her  to  submit  to  sexual  in- 
tercourse with  him. 

The  court  permitted  the  appellee  to  ^rove  that,  several 
years  before  the  assault  and  battery  testified  to  by  appellants^ 
witnesses,  the  appellants  had  made  a  similar  obargo  against 
one  Henderson  Brown,  and  that  he  had  paid  them  $125  to 
compromise  the  matter.  This  evidence*  was  improperly  ad- 
mitted. The  general  rule  unquestionably  is  that  one  case  or 
one  defence  can  not  be  made  out  by  proving  another  of  like 
character,  and  the  case  in  hand  is  not  within  any  of  the  ex- 
ceptions to  the  general  rule. 

The  appellants  offered  to  prove  by  several  female  witnesses 
that  the  api)ellee  had  made  assaults  upon  them  for  the  pui- 
pose  of  forcing  them  to  submit  to  his  lustful  embraces.  The 
court  refused  to  admit  this  evidence,  and  was  clearly  right  in 
so  ruling.  If  the  principle  acted  upon  by  the  trial  court  in 
admitting  the  testimony  of  the  occurrence  between  Brown 
and  appellants  were  correct,  then  doubtless  the  exclusion  of 
this  evidence  would  have  been  erroneous;  but  the  principle 
upon  which  the  court  acted  was  an  incorrect  and  unsound 
one.  The  ground  upon  which  that  evidence  was  admitted 
finds  no  support  from  reason  or  authority. 

Judgment  reversed. 
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Mcllvain  r.  The  State,  ez  rd,  Emery. 
No.  9538. 

Johnson  «?.  The  State,  ex  rel.  Holliday. 

From  the  Blackford  Circuit  Court. 

G.  W.  Harvey  and  W.  A,  Bonhaniy  for  appellant. 

A.  SUeUj  B,  T.  Si.  John  and  H.  BrowiiUe,  for  appellee. 

Elliott,  J. — The  appellant  argues  one  point,  and  all  others  are,  there- 
fore, deemed  waived.  The  point  argued  is  that  the  verdict  is  not  sustained 
by  the  evidence,  and  this  we  dispose  of  by  the  statement  that  we  find  the 
verdict  fully  supported  by  the  evidence. 

Judgment  affirmed. 


No.  10,336. 

The  Louisville,  New  A  lban y  and  Chicaoo  Railway 

Company  v.  Hagen. 

From  the  Carroll  Circuit  Court. 

A.  W.  Beynolds  and  E,  B,  Sellers,  for  appellant. 
D,  Tkirpie  and  J.  A.  Batsonj  for  appellee. 

ZoLLARS,  J. — This  C2ise  was  brought  by  appellee  against  appellant,  to 
recover  the  value  of  property  destroyed  by  nre.  The  questions  presented 
by  the  record,  and  discussed  by  counsel,  are  substantially  the  same  as  in 
the  case  of  LouiwUley  etc.,  R.  W,  Co.  v.  Krinnma,  arUe,  p.  351.  Upon  the 
authority  of  that  case,  the  judgment  is  affirmedf,  at  the  costs  of  appellant. 
See,  also,  Louisville,  etc.,  R.  W.  Co.  v.  Stevens,  ante,  p.  198. 


No.  10,451. 

McIlvain  V.  The  State,  ex  rel.  Emery. 

From  the  Marion  Circuit  Court. 

W.  H.  Marts,  for  appellant. 

W.  W.  WooUen  and  L.  T.  DiUrtum,  for  api^llee. 

Woods,  C.J. — The  appelhtnt  disputes  the  constitutionality  of  so  much 
of  the  law  concemin*?:  prosecutions  in  cases  of  bastardy  as  requires  the  im- 
prisonment of  the  defendant  upon  his  failure  to  pay  or  replevy  the  judg* 
mcnt  rendered  against  him.  We  do  not  consider  the  question  an  open  ona 
Lotfcr  V.  Wallick,  25  Ind.  68;  Er parte  Tea^ite,4l  Ind.'278;  Re^dsY,  Loh 
mount,  45  Ind.  308 ;  Tuimer  v.  Wilson,  49  Ind.  581. 

Judgment  affirmed. 
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ABANDONMENT. 
See  Lease,  1,  2. 

ABATEMENT. 
8ee  Practice,  8;  Promissory  Note,  11 ;  Supreme  Court,  33. 

A(XEPTANCE. 
See  Accord  and  Satisfaction  ;  Soldier's  Bounty. 

A(XlORD  AND  SATISFACTION. 

See  Judgment,  3. 

Evidenoe,— Supreme  Oowrt. — To  sustain  the  defence  of  accord  and  satiBfactioiL 
the  evidence  must  show  that  the  creditor  accepted  the  amount  paid 
him  in  satisfaction,  and,  where  it  is  conflicting,  the  finding  of  the  court 
or  jury  will  not  be  disturbed  by  the  Supreme  Court,  I\ri^  v,  Algeier,  B65 

ACCOUNT. 
See  Evidence,  4,  &. 

ADMINISTRATOR. 

)See  BANKRUPTcyr,  4;  Decedents'  Estates;  Guardian  and  Ward,  2,  8; 
Negligence,  1 ;  Promissory  Note,  16;  Redemption,  5. 

ADMISSIONS. 
See  Criminal  Law,  12 ;  Evidence,  3,  6,  7. 

ADOPTION  OF  HEIRS. 

1.  Hujghand  and  Wife, — StcUiUe  Constnietl. —  I)e»cmt9, — The  statute,  R.  S. 
1881,  sections  823-828,  authorizes  a  husband  and  wife  to  join  in  pro- 
ceedings to  adopt  a  child,  and  a  child  so  adopted  acquires  all  the  rights 
which  would  belong  to  their  joint  (offspring;  but  upon  the  death  of  the 
child  his  estate  goes  to  those  of  his  own  blood.         Krug  v.  Davis,  690 

2.  Same, — IUe</ilimatc  Child. — Where,  under  tlie  statute,  a  husband  and 
wife  adopt  an  illegitimate  child,  and  the  wife  dies  intestate,  owning 
realty,  such  child 'inherits  from  her  the  same  as  a  natural  child ;  and 
when,  after  the  death  of  the  wife  intestate,  owning  realty,  such  adopted 
child  dies  intestate,  the  natural  mother  of  such  child  inherits  its  share 
of  the  real  estate  acquired  by  the  adoption.  lb. 

AFFIDAVIT. 

See  Change  of  Venue,  1 ;  Criminal  Law,  12;  Default;  New  Trial,  2; 
Practice,  2;  Promissory  Note,  7 ;.  Redemption,  4,  5;  Supreme 

Court,  2, 19. 

AFFIDAVIT  AND  INFORMATION. 
^       See  Criminal  Law,  2  to  6. 
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See  Arbitration,  3;  County  (Commission eus,  5, 6;  Evidence,  9;  Princi- 
pal AND  ActENT;   PbIN'CIPAL  AND  SlUETY,  3;    PROMISSORY  NoTE,ll; 

Kei*li:vin.  7;  Saj.e,  2. 

AGREEMENT. 

See  Bankruptcy,  3,  4;  Cnv,  13;  Contract;  Guaranty;  Judgment, 5; 
Pleading,  5,  0,  7;   Principal  and  Surety,  3;  Promissory  Note, 

12,  13. 

alui:n. 

See  Descents,  1,  2. 

ALTERATION. 
See  Promissory  Note,  7. 

AMENDMENT. 

See  County  Commissioners,  3;   Puactk  k,  4;    Summons,  1;  Supreme 

Court  19,  33. 

JVociicc. — Amendment  of  Proof  of  Puhlication. — The  court  may  permit  an 
amcndiucut  oi  the  proof  of  publicution  while  the  proceed ingn  are  in 
fieriy  so  as  to  make  it  conform  to  the  truth.  harkley  v.  Tapp^  J6 

AMOUNT  IN  CONTROVEliSY. 

See  Supreme  Court,  28. 

APPEAL. 

See  Costs,  1 ;  County  Commission Kiis,  :> ;  Election  ;  Mortgage,  4 ;  Rail- 
road, 3;  Sl'1'ri:me  Court,  28,  31,  32. 

APPEAL  I50ND. 

1.  Penally  anrl  Surety. — Approt^d  of  Court. — Under  section  555  of  the  civil 
code  of  18'")2  (sec.  638,  K.  S.  ISSI),  where  an  appeal  is  taken  daring 
term  to  tlie  Supreme  Court,  it  is  necessary  to  the  validity  of  tlie  apiieal 
bond  th:it  its  penalty  and  th«'  surety  tlierein  should  be  approv<Hi  by 
the  court.  McCln^by  \.  Indianapnlin  M.  and  C.  Union,  J(f 

2.  Same. — Question  of  Fact. —  WciyfU  of  Jycith'ncc. — Supreme  Court. — In  8uch 
case  the  question  as  to  whether  or  not  the  appeal  bond  was  given  with 
such  penalty  and  surety  as  the  court  approved  is  a  question  of  fact, 
and  not  of  law;  and  wliere  there  is  evidence  in  the  record  tending  to 
sustain  the  finding  of  the  trial  court  that  the  penalty  and  surety  of 
such  bond  were  approved  by  tlie  coiirt,  the  Supreme  Court  will  not 
reverse  the  judgment  on  the  weight  of  the  evidence.  lb. 

APPEAIIANCE. 

See  Costs,  1. 

Effect  of. — Summons. — A  party  who  makes  a  full  appearance  to  an  action 
can  not  afterwards  contest  the  sulUciency  of  the  nbtice  or  summons. 

Barkley  v.  2'aop,  S5 
APPROPRIATION  OF  LAND. 

See  Gravel  Road;  Railroad,  2,  3. 

ARBITRATION  AND  AWARD. 

1.  Presumption. — Atvnrd. — ^The  adjustment  of  disputes  by  arbitration  is 
favorca  by  the  law,  and,  tlieretore,  every  reasonable  presumption  will 
be  indulged  in  support  of  an  award.  Hussell  v.  Smithy  J^7 

2.  Same. — An  error  of  judgment  by  the  arbitrator  will  not  vitiate  his 
award.  /6. 

3.  Same. — Pleading. —  Miiwonduet  of  Arbitrator. —  Evidence. — Ihrtnership. — 
Agent. — Partners,  on  dissolution,  placed  the  assets  in  the  hands  of  one 
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mutually  chosen,  and  by  written  agreement  authorized  him  to  collect 
all  monevfis  due  tlie  firm  and  apply  the  as&ets  in  payment  of  its  debts. 
They  also  agreed  that  he  sliould  decide  all  disputes  between  them  as 
partners,  and  that  he  should  ntate  an  account  between  them,  as  such, 
with  how  much  eitlier  ought  to  pay  the  other;  and  that  his  decision 
should  be  conclusive,  and  the  amount  awarded  should  be  paid.  Power 
was  given  him  to  examine  the  partners  and  other  witnesses  under  oath 
as  to  any  matter  in  dispute,  lie  made  an  award  in  the  mode  pro- 
vided, by  stating  an  account  in  writing,  showing  a  sum  due  from  one 
partner  to  the  other.  In  a  suit  on  this  award  it  was  pleaded  that  he 
had  refused  to  collect  claims  due  the  tirm,  which  were  solvent  but  had 
since  become  worthies.-?,  sullicient  to  have  satisfied  any  sum  due  from 
the  defendant ;  and  that  he  had  ri'fused  to  hear  evidence  which  the  de- 
fendant retjuested  him  to  hear,  and  wliich  he  could  produce,  that  would 
have  proved  that  the  defendant  owed  nothing. 

Held,  that  no  neglect  of  his  duty  in  his  capacity  as  agent  of  both  parties 
in  collecting  debts  could  aflect  t!ie  validity  of  his  award  as  arbitrator. 

Heldf  also,  that  as  the  answer  failed  to  show  n  refusal  to  hear  any  evidence 
offered,  or  that  tlie  arbitrator  was  informed  of  the  nature  of  it,  and  only 
its  legal  eirei!t,  instead  of  the  evidence  itself,  was  shown  by  the  answer, 
it  was  bad  on  demurrer.  lb. 

4.  Same. —  Xoticf. —  Demand. — In  such  case,  neither  notice  of  the  award 
nor  demand  of  payment  need  be  averred  or  proved.  lb, 

5.  Same. — Miar'^mlnrt. — Partiality  or  favoritism  of  an  arbitrator  is  mis- 
conduct for  which  his  award  may  be  set  aside ;  but  it  must  be  shown  in 
what  itconsi.-«ted,  and  that  the  complaining  party  was  injured  by  it.  lb, 

6.  Same,  -  Interc8l. — Where,  by  an  award,  a  liquidated  amount  is  due  and 
payable  from  the  signing  of  tlie  award  by  the  arbitrator,  without  no- 
tice or  demand,  in  an  action  ou  the  award,  interest  irom  its  date  may 
be  recovered.  lo. 

ARREvST  OF  JUDGMENT. 

See  Bill  of  Exceptions,  8 ;  Pleading,  2,  9 ;  Vendor  and  Vendee,  3. 

ASSAULT  AND  BATTERY. 
See  Evidence,  11. 

ASSIGNMENT  OF  ERROR. 
See  Decedents*  Estates,  6 ;  Supreme  Oourt,  20,  27. 

1.  Siepreme  Cfmrt. — An  assignment  of  error,  that  the  court  below  erred  in 
rendering  judgment  in  favor  of  the  appellee  instead  of  the  appellfeint, 
is  too  general  to  present  any  question  in  the  Supreme  Court. 

Finch  V.  TraMlcrs  Ina.  Co.,  SC2 

2.  Same. — An  assignment  of  error,  that  the  court  erred  in  rendering  judg- 
ment against  the  appellant,  not  being  specific,  presents  no  question  in 
the  Supreme  Court.  Boidm  v.  Brier,  S91 

ASSIGNOR  AND  ASSIGNEE. 

See  Decedents'  Estates,  3, 4;  Lease,  1,2;  Mortgage,  6, 6;  Promissory 

Note,  1,  3,  4,  8. 

ATTACHMENT. 

Sec  JrnoMENT,  9. 

Moriqnrje. — Fnrechvnire. —  ,\.n  attaohniont  nnd  writ  of  garnishment  may  issue 
in  a  suit  to  foreclose  a  mortiraue  whenever  a  personal  judgment  may 
be  rendered  ;  but  whether  this  would  be  so  when  the  mortgage  security 
is  ample,  quert.  Martin  v.  IMland,  lor> 

AWARD. 

See  Arbitration  and  Award. 
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BANK. 
See  Promissory  Note,  5. 

BANKRUPTCY. 

1.  Niectition  iSale  Pending  Proceedinys  in. — The  sale  of  real  estate  upon  execu- 

tion issued  pending  proccedinjifs  in  bankruptcy  against  the  execution 
defendant,  the  judgment  having  been  taken  before  the  proceedinir^  ia 
bankruptcy  were  begun,  and  the  levy  and  sale  having  been  made  with 
the  approval  of  the  assignee  and  the  register  in  bankruptcy,  is  not 
void.  iSlinkard  v.  Stuie,  ex  rel^f  ISjf 

2.  Same. — Liens. — When  property  is  encumbered  for  its  full  value,  the 
assignee  in  bankruptcy  of  the  debtor  may  abandon  it  for  sale  in  satis- 
faction of  such  liens,  and  in  such  case  a  sale  by  the  process  of  the 
ordinary  tribunals  will  be  valid,  notwithstanding  the  proceedings  in 
bankruptcy.  lb. 

3.  New  Promiiie. — Finding. — Supratie  Court. — A  new  promise,  in  order  to 
revive  a  debt  discharged  by  bankruptcy,  must  be  clear,  unequivocal 
and  express.  This  message  was  sent  by  the  bankrupt  to  his  creditor: 
"Tell  him  I  intend  to  pay  him,"  which  message  the  creditor  received. 

Heldj  that  the  Supreme  Court  would  not  disturb  a  finding  that  there  was 
a  new  promise.  Hubbard  v.  FarreU^  2 IS 

4.  Same. — Administrator. — Surpnsc. — Evidence. — New  Trial, — An  adminis- 
trator, availing  himself  of  nis  intestate's  discharge  in  bankruptcy  as  a 
defence,  without  pleading  it,  can  not  be  surprised  by  evidence  in  sup- 
port  of  a  new  promise,  so  as  to  get  a  new  trial  for  that  reason.  •        fb. 

5.  Frauduienl  Conveyance. —  Parties. — The  bankrupt  act  vests  the  assignee  in 
bankruptcy  with  authority  to  institute  suits  to  set  aside  fraudulent  con- 
veyances, and  creditors  can  not  maintain  such  a  suit. 

Blair  v.  Hanna,  29S 

6.  Same, — Discharge, — Col/nteral  Attack. — The  judgment  of  the  court  de- 
creeing a  discharge  in  bankruptcy  can  not  be  collaterally  attacked.  lb. 

BARTER  AND  EXCHANGE. 
See  Chattel  Mortgage,  2 ;  Replevin,  3,  4. 

BASTARDY. 

ConstiiutioTial  Xaw. — The  requirement  of  the  statute,  in  proceedings  in  bas- 
tardy, section  992,  R.  8.  1881,  authorizing  the  imprisonment  of  the 
defendant  upon  his  failure  to  pay  or  replevy  the  judgment  rendered 
4  against  him,  is  constitutional.  McUvain  v.Statej  ex  reL^  60^ 

BENEVOLENT  SOCIETY. 
See  Corporations,  4. 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  20;  Jrr)c;MF.NT,  2;  New  Trial,  1,  2;  Practice,  2; 

Supreme  Court,  3,  8,  15,  23,  3G. 

1.  Time  Given  for  Filing  Beyond  Tenn. — Errors. — Supreme  CourL — Where 
time  is  given  beyond  the  term  for  filing  a  bill  of  exceptions, ttTi/tf  a  day 
named,  the  filing  of  the  bill  on  such  day  is  not  within  the  time  limited^ 
and  such  bill  does  not  become  a  part  of  the  record ;  and  where  the 
errors  complained  of  are  shown  only  by  such  bill  of  exceptions  so  filed, 
they  are  not  apparent  in  the  record,  and  present  no  question  for  the 

•  decision  of  the  Supreme  (Uourt.  Corhin  v.  Ketcham,  13S 

2.  Evidence, — When  a  bill  of  exceptions  declares  that  it  contains  all  the 
evidence,  it  will  be  so  regarded  unless  it  clearly  appears  otherwise. 

Vermillion  v.  Nelson j  194 
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3.  EoUlence, — OmitUd  Itenut. —  Practice. — Supreme  Court. — Where  the  tran- 
script of  a  hill  of  exceptions  does  not  contain  copies  of  items  of  written 
evidence,  wliich  the  hill  shows  were  read,  the  Supreme  Court  will  re- 
gard the  hlanks  as  showini;  omissioii^iof  evidence  necessary  to  enable 
it  to  determine  whether  the  evidence  itself,  as  a  whole,  was  suthcient, 
and,  in  such  case,  although  the  bill  of  exceptions  contains  the  statement 
that  "this  was  all  the  evidence  given  in  the  cause,"  it  will  be  re<^arded 
as  imperfect,  and  the  judgment  will  not  be  reversed  upon  any  question 
depending  for  its  proper  decision  upon  the  sufficiency  of  the  evidence. 

Shimer  v.  Butler  University^  '^18 

4.  Evidence, — Statement. — Where  a  transcript  of  a  bill  of  exceptions  does 
not  contain  an  item  of  written  evidence  referred  to  therein,  ite  con- 
cluding statement  that  it  contains  all  the  evidence  will  be  deemed 
untrue,  and  the  bill  will  not  enable  the  Supreme  Court  to  decide  that 
the  finding  was  not  sustained  by  the  evidence,  oi'that  the  damages  were 
excessive.  Hoekett  v.  Johnson,  '^5t 

,  5.  SpecicdJudge. — Appointment. — SigneUure. — A  bill  of  exceptions  signed  by 
a  special  judge,  the  record  not  showing  that  he  had  presided  at  the  trials 
can  not  be  regarded  as  in  the  record.      Finch  v.  Travellers  Ins.  Co.,  30''^ 

6.  Time  of  Filing. — Practice. — Short-Hand  Reporter. — Evidence. — A  motion 
for  a  new  trial  was  made  but  not  disposed  of  until  the  next  term,  when 
it  was  overruled  and  time  given  for  bills  of  exception,  three  of  which 
were  filed  within  the  time  allowed.  Two  of  them  related  to  rulings 
during  the  trial,  and  the  third  embraced  merely  the  short-hanii  re- 
porter's report  of  the  evidence,  and  was  not  signed  by  the  judge. 

Held,  that  the  first  and  second  were  too  late,  and  the  third  was  not  suffi- 
cient to  bring  the  evidence  into  the  record.        Donaldson  v.  Dunn,  o/^S 

7.  Evidence. — A  bill  of  exceptions  which  declares  that  it  contains  all  the 
evidence,  but  does  not  contain  written  evidence  which  it  shows  was  ad- 
mitted, does  not  present  any  question  in  the  Supreme  Court  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.    Pavey  v.  Wintrode,  370 

8.  Nev)  Tried, — Airest  of  Judgment, — Where  motions  for  a  new  trial  and 
in  arrest  of  judgment  by  the  same  party  were  successively  made  and 
overruled  on  the  same  day,  following  which  time  was  given  beyond 
the  term  for  a  bill  of  exceptions,  which  was  properly  in  the  record, 
an  objection  in  the  Supreme  Court  that,  because  the  motion  in  arrest 
was  made  before  leave  to  file  the  bill  was  given,  no  question  could, 
in  view  of  section  343,  code  of  1852,  be  made  upon  overruling  the  mo- 
tion for  a  new  trial,  is  not  valid.  CarUhers  v.  &uart,  4^4 

BOARD  OF  COUNTY  COMMISSIONERS. 

See  City,  1,  4;  Contract,  7,  8;  County  Commissioners;  Drainage,  3; 
Election;  Gravel  Road;  Negligence,  12, 13;  Soldier's  Bounty. 

BONA  FIDES. 

See  Sheriff's  Sale,  3. 

BOND. 

See  Appeal  Bond  ;  Contract,  5 ;  Corporation,  3 ;  Guardian  and  Ward, 
2,  3;  Judgment,  9;  Partition,  2,  3;  Principal  and  Surety;  Re- 
view OF  Judgment,  1 ;  Sheriff. 

BOUNDARIES. 

See  City,  2. 

BRIDGES. 

See  Contract,  7,  8;  Negligence,  12, 13. 

Approaches. — The  approaches  to  a  bridge,  within  reasonable  limits,  area  part 
of  the  bridge.  Board,  etc.,  v.  RushviUe,  etc.,  O.  R,  Co.,  5(K* 
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BRIEF. 
See  Supreme  Court,  3,  5, 14,  16. 

BUILDING  ASSOCIATION. 

See  C0RPORATIOX8,  3. 

BURDEN  OF  PROOF. 
See  County  CoMMi^JsiuNERi,  5;  Replevin,  1. 

CASES  DISTINGUISHED  AND  OVERRULED. 

Z)fuw  V.  Barger,  57  Ind.  5-J,  as  to  the  invalidity  of  a  contract  executed  by  a 
surety  on  Sunday  and  delivered  to  the  principal,  who  delivers  it  on 
a  secular  day,  overruled.  Ci4y  of  EvaiuvUle  v.  Morri^  2S9 

Commmioners,  elc.y  y.  lloiman^  :U  Ind.  2''>0,  as  to  the  employment  of  physician 
to  treat  poor  of  township  by  township  trustees,  distinguished. 

Boardj  eic.,  v.  Houy  36S 

Board,  etc,,  v.  Loeby  68  Ind.  21),  as  to  right  of  county  to  trial  by  jury  when 
county  is  party  to  suit,  distinguished.  lb. 

Crews  V.  Ro9Ry  44  Ind.  481,  as  to  motion  for  a  new  trial  as  of  right,  distin- 
guished. SiorU  V.  Duncan,  3S3 

Drifiwoody  etc.,  T.  P.  Co.  v.  Bonrdy  elCy  I'l  Ind.  226,  as  to  power  of  board  of 
county  commissioners  to  contract  with  reference  to  repair  of  bridges, 
distinguished.  Board,  elc,  v.  RushvUlfj  etc^  G.  R.  Co.,  60t 

CERTIFICATE  OF  DEPOSIT. 
See  Pkomissory  Note,  8,  9. 

CERTIORARI. 
See  Supreme  Court,  4. 

CHANGE  OF  VENUE. 

See  Costs,  1;  County  Commfssioners,  7 ;  Criminal  Law,  8;  Supreme' 

Court,  22. 

1.  Bias  of  Judge, —Affidavit. — An  affidavit  for  a  change  of  venae  for  bias 
of  the  judge,  which  discloses  that  a  decision  by  the  court  of  a  aaes- 
tion  of  law  against  the  party  was  the  real  reason  which  induced  the 
application,  is  insufficient,  inasmuch  as  the  charge  of  bias  is  fully  neg- 
atived by  the  affidavit  itself.  Hays  v.  Marfan,  2S1 

2.  Judge, — UuJU  of  Court. — Practice. — A  rule  of  court,  that  an  application 
for  a  change  of  venue  or  of  judge  can  not  be  made  after  tlie  second 
day  of  the  term,  is  valid.  Jonss  v.  RUtenhoust,  S4S 

CHATTEL  MORTGAGE. 

1.  Frdvd, — Intention. — Question  of  Fad. —  Verdict. — Special  Finding. — Fraud 
in  a  chattel  mortgage  is  made  by  statute  (R.  S.  1881,  section  4924)  a 
matter  of  intention  and  a  question  of  fact  for  the  jury;  so  that  the 
finding  specially  of  such  facts  as  would  in  the  absence  01  the  statute 
make  the  mortgage  fraudulent  in  law,  is  not  inconsistent  with  a 
general  verdict  implying  its  validity.  Bergkoffy.  McDonald,  oJ^ 

2.  Same. — Barter  and  Exchange. — Lien. — A  chattel  mortgage  embraced  a 
colt  in  the  mortgagor's  possession,  not  his  property,  but  inserted  at 
the  owner's  request,  and  supposed  by  the  mortgagee  to  be  the  prop- 
erly of  the.  mortgagor.  Subsequently,  the  mortgagor  exchanged  a 
maro,  also  in  the  mortgage,  for  the  colt,  and  the  mortgagee  released 
the  mare. 

Held,  that  the  mortgage  was  a  valid  lien  on  the  colt.  lb. 

CIRCUIT  COURT. 
See  Courts;  Election. 
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CITY. 

1.  Annexation  of  TerrUory. — Notice, — Statute  Construed, — Notice  of  a  peti- 
tion to  the  county  board  fdr  the  annexation  of  unplatted  territory 
to  a  city,  under  section  3196,  K.  S.  1881,  is  sufficient  if  given  thirty 
dayp,  excluding  the  first  day  and  counting  the  last  one,  and  the  sig- 
nature of  the  city  clerk,  attested  by  the  city  attorney,  is  a  sufficient 
signing,  where  it  is  also  shown  that  the  common  council  directed  the 
notice  to  be  given.  CaUerlin  v.  Oity  of  Frankfort^  4^ 

2.  Same, — Boundary  in  Petition  and.  Noticen-^Desa^iption, —  Variance, — Such 
notice  gave  a  line  of  the  territory  to  be  annexed,  from  a  certain  point 
on  a  certain  road,  *'  with  said  road  north  24  i°  west,  1295  feet  to,"  etc.; 
the  petition  described  the  line  in  the  same  words  save  the  course, 
whicn  it  gave  as  "  north  24J°  west." 

Held,  no  variance,  the  monuments  given  in  both  fixing  the  course  definitely. 

lb, 

3.  Same, — A  petition  for  such  annexation  is  not  faulty  because  it  ex- 
cepts from  its  prayer  platted  territory  within  the  lines  of  a  larger  terri- 
tory described,  nor  because  the  territory  sought  to  be  annexed  is  com- 
posed of  separate  tracts,  some  of  which  do  not  adjoin  the  existing  citv 
ooundary,  if  they  do  adjoin  each  other.  lo, 

4.  Same. — Decision  of  County  Board, — Discretion, — The  sufficiency  of  rea- 
sons for  annexation  stated  in  such  petition  must  be  left  to  the  tribunal 
acting  upon  it,  using  a  sound  discretion.  That  the  inhabitants  enjoy 
the  advantages  of  city  government  and  institutions,  and  ought,  there- 
fore, to  share  its  burdens ;  that  its  highways  should  be  properly  graded 
and  improved;  that  drainage  may  he  provided,  and  tne  like,  are  suf- 
ficient, lb, 

£.    Same. — Ehndenee. — That  some  of  the  owners  of  the  proposed  territoiy, 
not  remonstrants,  had,  four  months  before  the  presentation  of  the  pe- 
tition, given  their  written  consent  to  the  proposed  annexation,  is  not 
•       material,  nor  is  it  proper  evidence  for  the  remonstrants,  on  the  hearing 
of  such  a  petition,  when  a  number  of  other  owners  have  refused.    lb. 

6.  Same. — Jury. — Misconduct, —  Verdict, — A  jocose  remark  of  a  j u ror  J;ry ing 
such  a  cause,  to  an  owner  of  territory  sought  to  be  annexed,  "  Do  you 
want  that  territory  brought  into  the  corporation?"  which  was  an- 
swered '*  No,"  is  not  such  misconduct  as  should  set  aside  a  verdict  for 
annexation.  16. 

7.  Street. — Personal  Ir^ury. — Damages, —  Wrong-doerj  Action  Apainst  by  City 
for  Repayment. — A  municipal  corporation  may  maintain  an  action 
against  one  who  makes  its  streets  dangerous,  for  the  recovery  of  damages 
it  has  been  compelled  to  pay  to  one  who  has  received  injuries  because  of 
the  unsafe  or  defective  condition  of  the  street.     Elkhart  v.  Wickwire,  77 

5.  Same, — Negligence, — Notice. —  Res  Adjudicata. — Where  the  person  who 
wrongfully  or  negligently  causes  a  public  street  to  be  made  unsafe  for 
travel  is  notified  of  an  action  against  the  municipal  corporation,  insti- 
tuted by  one  who  has  suffered  injury  because  of  such  wrongful  and  neg- 
ligent act,  the  judgment  will  be  conclusive  against  him  as  to  the  ques- 
tions adjudicated  m  that  action.  76. 

9.  Same. — License. — A  license  to  use  a  public  street  does  not  exculpate  the 
licensee  from  the  consequences  of  his  negligence.  /6. 

10.  Same. — Sidewalk. — Liability  of  Adjoining  Property  Owner, — A  citizen  can 
not  be  held  liable  for  an  injury  resulting  from  a  defective  sidewalk 
upon  the  ground  that  he  is  the  owner  of  the  adjoining  lot  and  makes 
more  use  than  others  of  a  thing  causing  the  injury,  constructed  and 
kept  for  public  convenience,  to  which  all  have  a  commoa  right,  and 
over  which  no  one  citizen  has  specific  controL  J6. 

Vol.  87.-39 
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11.  S(ime. — A  citizen  of  a  municipality  is  not  responsible  for  an  injury  re- 
sulting from  an  unsafe  condition  of  a  street,  unless  hLs  act  cuiiseii  it 
to  become  unsafe,  or  he  has  been  guilty  of  some  breach  of  duty  in  the 
particular  instance.  lb. 

12.  Same, — Oaae  Stated, — One  who  was  injured  by  a  fall  in  consequence  of 
ice  accumulated  about  a  pump  on  a  sidewalk  of  a  city  recovered  dama- 
fires  against  the  city.  The  city  then  sued  W.,  who  had  been  notified  to 
defend  the  suit,  to  reimburse  itself.  It  appeared  by  special  verdict  that 
W.  owned  the  adjoining  lot  since  ISGO ;  that  the  well  had  bec-n  made  for 
public  use  by  leading  citizens  in  1852,  and  with  a  sample  pit  rap  put  in 
it,  with  W.'s  consent,  by  a  dealer  in  pumps,  had  been  ever  since  used  by 
the  public,  including  the  lot  owner,  who  claimed  no  exclusive  inteivnt 
in  it,  though  on  one  occasion  he  caused  trifling  repairs  to  be  made  to  the 
pump.  In  1879,  before  the  injury,  the  city  marshal,  by  direction  of  the 
city,  notified  W.  to  remove  the  pump,  and  by  agreement  with  the  mar- 
shal, and  W.'s  consent,  it  was  moved  nearer  the  line  of  the  lot. 

Heldj  that  a  judgment  thereon  for  W.  was  correct,  no  wrongful  act  ajv 
pearing  to  have  been  done  by  him.  76. 

13.  Power  to  buy  Realty  for  School  Purposes. — School  Corporation. — PromU^nf 
Note. — A  city,  organized  under  the  general  law  for  the  incorporation 
of  cities,  haa  no  power  to  buy,  and  give  its  promissory  notes  for,  a 
county  seminary,  though  for  school  purposes  in  the  city.  That  power 
belongs  to  the  school  corporation  of  the  city. 

StalCj  ex  rd.f  v.  City  of  Terre  Hauie^  212 

14.  Neffligenee  of  i^'i'c  Department, — A  city  authorized  to  maintain  and 
maintaining  water-works  and  a  fire  department,  and  collecting  taxes 
for  that  purpose,  isnot  responsible  for  the  negligence  of  its  fire  depart- 
ment in  permitting  the  property  of  a  citizen  to  be  burned. 

Robinson  v.  City  of  EvomsviUCf  SS4 

CLERK  OF  CIRCUIT  COURT. 
See  Criminal  Law,  9 ;  Railroad,  3.  • 

COLLATERAL  ATTACK. 
See  Bankruptcy,  6;  Decedents'  Estates,  4;  Redemption,  5. 

COMMON  PLEAS  COURT. 
See  Courts,  2. 

CONDITION  PRECEDENT. 
See  Insurance,  2. 

CONFESSION. 
See  Criminal  Law,  19. 

CONSIDERATION. 
See  Contract,  1, 2 ;  Principal  and  Surety,  3;  Promissory  Note,  3, 13; 

Taxes,  2. 

CONSPIRACY. 
See  Evidence,  3. 

CONSTITUTIONAL  LAW. 

See  Bastardy;  Statute. 

TONTINUANCE. 
See  Criminal  Law,  12. 

CONTRACT. 

See  Bankruptcy,  3,4;  City,  13;  Corporations,  4;  County  Commis- 
sioners, 4  to  6;  Guaranty;  Insanity;  Insurance;  Mecuaii'ics 
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Lien;  Pleading,  5,  6,  7;  Principal  and  Surety,  3;  Promissory 
Note,  2,  3,  10  to  12,  15;  Real  Kstate,  Action  to  Recover,  3; 
Replevin,  1,3,4;  Sale;  Soldier's  Bounty;  Taxes;  Teleqrapu 
Company,  4. 

1.  OoUaieral  Agreement. — Considei'ntion. — A  parol  agreement,  collateral  to 
and  distinct  from  a  written  contract  between  the  same  partie(<,  made 
in  consideration  of  the  execution  of  the  writing,  may  be  valid. 

'^Fe&  V.  Ehodius,  1 

2.  Same. —  Written  Lease. —  Evidence.— Good- WUl. —  Eestixiint  of  Trade. — 
The  lessor,  in  a  written  lease  of  a  hotel,  may  bind  himself  bj  a  con- 
temporaneous parol  agreement,  made  in  consideration  of  tlie  execution 
of  the  lease,  not  to  engage  in  a  rival  business  in  the  same  city ;  and  in 
an  action  by  the  lessee  for  damages  for  the  violation  of  such  agree- 
ment by  the  lessor,  and  for  injunctive  relief,  parol  evidence  of  the 
agreement  is  competent.  lb. 

3.  Same. — Statute  of  Frauds. — An  agreement  not  to  engage  in  a  rival  busi- 
ness is  not  within  the  statute  of  frauds.  lb, 

4.  Same. —  Fraud, —  Migrepreaentalion  of  Intention.  —  Equitable  Belief — A 
false  representation  as  to  a  matter  of  intention,  as  by  a  lessor  of  a 
hotel  of  his  intention  not  to  conduct  a  rival  house,  is  not  a  fraud  in 
law,  and,  as  such,  afibrds  no  ground  for  equitable  relief.  lb. 

6.  SuTiday. — Coniract. — Official  Bond. — Pnneipal  and  Surety. — An  official 
bond  signed  by  the  surety  on  Sunday  and  handed  to  the  principal, 
who  afterwards  delivers  it  to  the  proper  officer  on  a  secular  day,  who  re- 
ceives and  approves  it,  binds  the  surety.    Oity  of  Evansville  v.  Morrisy  269 

6.  Conatruction. — Set-Off. —  Mortgage. —  Evidence  of  Contemporaneous  Verbai 
Agreement. — A  written  contract  was  as  follows:  "There  is  due  to  C. 
W.  Colton  the  sum  of  $3,001.25,  with  interest  at  6  per  cent  per  annum 
from  date.    The  above  amount  to  be  paid  in  sucn  sums  and  to  such 

Sarties  as  he  may  designate;  $1,140.79  is  to  be  retained"  by  the  un- 
ersigned  "to  protect  them  against  a  mortgage  bin^ng  the  flour* 

mill  lease  for  the  above  amount.'' 
Held,  in  an  action  thereon,  that  this  was  a  promise  to  pay  Colton  or  order, 

the  beneficial  interest  being  in  him,  ana  did  not  impose  any  obligation 

to  discharge  the  mortgage. 
Heldf  also,  that  it  was  subject  to  set-off,  as  any  other  obligation  to  pay 

money. 
Helfl,  also,  that  a  contemporaneous  verbal  agreement  to  pay  the  mortgage 

was  not  admissible.  Colton  v.  Vandervolgen,  <i61 

7.  County  Commissioners. —  UUi^  Vires. —  Turnpike  Companies. —  Bridges. — 
A  contract  between  a  board  of  county  commissioners  and  a  turn- 
pike company,  whereby  the  latter  releases  to  the  county  all  right 
to  a  bridge  theretofore  owned  by  the  company,  and  the  county  under- 
takes to  keep  the  bridge  in  repair  for  the  use  of  the  public,  and  in 
consideration  of  this  the  turnpike  company  agrees  that  when  the 
county  shall  be  required  to  rebuild  the  bridge  the  company  will  make 
the  necessary  fills  and  approaches,  is  valid. 

Board,  etc.,  v.  BvshviUe,  etc.,  O.  R.  Co.,  502 

8.  Same. — A  turnpike  company  may  bind  itself  in  a  contract  with  a 
board  of  county  commissioners  to  contribute  to  the  cost  of  the  con- 
struction of  a  public  bridge  on  the  line  of  the  company's  road.        lb. 

9.  Growing  Trees. — Parol  Contract  of  Sale. — License. — Effect  of  Severance. — A 
parol  contract  for  the  sale  of  growing  trees  or  standing  timber  is  mere- 
ly a  license  to  the  vendee  to  enter  upon  the  vendor's  land  for  the  pur- 
pose of  severing  and  removingsuch  trees  and  timber;  and  if  such  license 
be  not  revoked  before  tlie  trees  are  severed,  the  title  thereto  will  vest  in 
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the  vendee,  and  thereafter  the  license  will  be  coupled  with  an  interest 
and  irrevocable.  Cool  v.  /Vtez-s,  e/c,  Co.,  S31 

10.  Same. — J^atute  of  Frauds, — Personal  Defence. —  Stranger  to  ContmeL — A 
contract  for  the  sale  of  growing  trees  or  standing  timber  is  a  contract 
for  the  sale  of  an  interest  in  land,  and,  if  not  in  writing,  under  section 
4904,  li.  S.  1881,  one  party  can  not  enforce  buch  contract  against  the 
other  party  ;  but  the  statute,  as  a  defence,  is  strictly  [H^rsonal  to  the  par- 
ties, and  can  not  be  made  available  by  a  stranger  to  the  contract.     lb. 

CONTRIBUTION. 
See  Principal  and  SriiKTY,  1,  2. 

CX)N  VERSION. 
See  Corporations,  1 ;  Partition,  3. 

CONVEYANCE. 

See  Bankruptcy,  5 ;  Deed;  Di-^^cents,  3;  Fraudulent  Conve^'Anck; 
Redemption,  5;  Sheriff's  Sale,  1,  5;  Vendor  and  Vendee,  3. 

COPY. 

See  Criminal  Law,  3;  Fraudulent  Conveyance,  2;  Pleading,  4,  7; 

Promissory  Note,  14. 

CORONER'S  INQUEST. 
See  Criminal  Law,  16. 

CORPORATIONS. 

See  City;  Negligence,  12,  13;  Promissory  Note,  5,  11;  Statute  of 

Limitations,  1,  2 ;  Telegraph  Company. 

1.  Wrongful  Conversion  of  Corporate  Pi^operty, — AcHon  by  Stockholders, — The 
stockholders  of  an  existing  corporation  can  not  maintain  an  action,  in 
their  individual  names,  for  the  alleged  wrongful  conversion  of  the  cor- 
porate money  or  property,  but  the  right  of  action  therefor  is  in  the 
corporation.  lomlinson  v.  Biieklayers  Union,  etc.,  SOS 

2.  Same, — Forfeiture  of  Charter.  —  Strangers, — The  violation  of  the  by-laws 
and  constitution  of  a  corporation,  by  its  officers  and  members,  will 
give  no  right  of  action  or  legal  cause  of  complaint  to  persons  who  are 
not  members  of,  but  strangers  to,  such  corporation.  lb. 

3.  Building  Association. — Bond  ofSecretaty. — Dues  and  Assessments. — The  by- 
laws of  a  building  association  required  dues  and  assessments  to  be  paid 
to  the  secretary  at  weekly  meetings,  and  also  required  that  officer  to 
give  bond  for  the  faithful  performance  of  his  duties. 

Heldj  that  the  bond  covered  all  money  received  by  him  in  his  official  char- 
acter, whether  paid  at  the  times  required  or  not. 

I'yler  v.  Old  Postj  etc.,  Associatijon,  S2S 

4.  Benevolent  Society. — Trustees. — Anthoriiy  to  Make  Lease. —  Ultra  Vires. — 
Where  the  trustees  of  a  secret  society  are  vested  with  general  power  to 
manage  its  property,  a  lease  of  the  lodge  room  to  another  society  for 
use  one  night  in  each  week  is  not  beyond  their  power  and  is  valid. 

Phillip  V.  Awvra  Lodge^  etc.,  •'iO.i 

COSTS. 

1 .  Justice  qf  the  Peace. — Change  of  Venue. — Appeal. — Judgment — Appearance^ 
— A  defendant,  sued  before  a  justice  of  the  peace,  appeared  and  ob- 
tained a  change  of  venue  to  another  justice,  who  issued  a  summons  for 
him,  but  he  made  default,  and  a  judgment  went  against  him.  He 
appealed  and  reduced  the  judgment  five  dollars. 
Held,  that  the  costs  of  the  summons  issued  by  the  justice  to  whom  the 
change  was  taken  should  be  taxed  to  the  plaintin,  that  writ  being  ir- 
regular. 
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Held,  also,  that  the  plaintiff  was  entitled  to  all  other  costs  in  the  cause, 
inasmuch  as  the  defendant  did  not  appear  at  the  trial  before  the  justice. 

Louisviik,  etc,y  JL  W.  Co,  v.  Hageiij  30 

2.  Offer  to  Con/ess  Judgment.—  Pi'act ice. — An  offer  to  confess  judgment  for 
the  plaintiff  for  a  certain  sura,  "and  all  costs  to  this  date,"  filed  in 
open  court,  and  at  the  time  refused  by  the  plaintiff's  uttornev,  is.suffi- 
cient,  under  section  514,  R.  S.  1881,  to  cliarge  the  plaintiff  with  all  costs 
accruing  thereafter  if  a  greater  sum  than  that  offered  be  not  recovered. 

Keller  v.  AUeCf  >^oJ 

3.  Same, — Notice.— Such  filing  of  the  offer  to  confess,  in  oj)en  court,  and 
then  calling  the  attention  of  the  plaintiff's  attorney  to  it,  is  sufiicient 
notice  of  the  offer.  lb, 

CX)UNTER-CLAIM. 

See  Pabtition,  1 ;  Supreme  Court,  28. 

COUNTY  COMMISSIONERS. 

See  City,  1,4;  Contract, 7,  8 ;  I)rain.v(jk,3;  Election;  Gravel  Road; 

NEGLKiENCE,  12,  13;  Soldier's  Bounty. 

1.  Quorum. — Two  members  of  a  board  of  county  commissioners  are  a 
quorum  with  power  to  art,  under  the  provisions  of  section  5731,  R.  S. 
1881.  Catteilin  v.  City  of  Frankfort,  45 

2.  Pleading. — Statement  of  Claim  Before  Board  of  Commissioners. — In  the 
statement  of  a  claim  to  be  allowed  by  a  board  of  county  commis-  ' 
sioners,  enough  must  be  alleged  to  show  that  the  county  is  liable  for 
the  payment  of  the  demand.  Board,  etc.y  v.  Hon,  356 

3.  Same. — Practice. — Amendment  on  Appeid. — Under  the  statute  all  claims 
again.st  a  county. must  be  presented  for  allowance  to  the  board  of 
commissioners.  The  remedv  for  refusal  to  allow  is  by  appeal.  The 
statement  of  the  claim,  if  defective,  may  be  amended  on  the  appeal.  Ih. 

4.  Board  of  Commissioners. — Township  Trustee. — PhysieUin  for  the  Poor. — A 
township  trustee  may  employ  a  physician  for  the  poor  of  his  town- 
ship only  in  case  of  the  failure  of  the  county  board  to  do  so-  lb. 

6.  Same. — Agency. — Burden  of  Proof. — The  employment  of  a  physician  by 
a  trustee  to  treat  a  poor  person  is  not  proof  or  evidence  of  his  right 
to  make  the  employment.  The  failure  of  the  county  board  to  employ 
must  be  shown  before  the  trustee  can  act.  lb, 

6.  Same. — Power  of  Tovmship  Trustee. — When,  by  failure  of  the  county 
board  to  employ  a  physician  for  the  poor  of  a  township,  the  power  of 
the  trustee  arises,  his  decision  in  respect  to  a  matter  within  his  dis- 
cretion is  conclusive ;  but  he  can  not,  by  assuming  power,  acquire  it.  Ib^ 

7.  Practice. — Right  of  Trial  by  Jury  when  County  a  Party. — Change  of  Venue. — 
The  court  can  not  deny  to  a  county  defending  against  a  claim  a  right 
of  trial  by  jury  because  the  claimant  challenges  the  householders  of 
the  county  as  interested,  and  because  the  county  refuses  to  ask  a 
change  of  venue.  Fb, 

COURTS. 

See  Change  of  Venue,  2;  Election: Statute. 

1 .  Circuit  Courts. — Jurisdictio7i. — Framlulent  Conveyance. — Circuit  Courts  are 
superior  courts  of  general  jurisdiction,  and  as  such  have  jurisdiction 
of  actions  to  set  aside  fraudulent  conveyances.        Barkky  v.  Tapp,  25 

2.  Common  Fleas. — Records  not  Signed. — Judgments. — Evidence. — Records  of 
judgments  of  the  courts  of  common  pleas  signed  after  March  6th, 
1873,  by  order  of  the  circuit  courts,  are  admissible  in  evidence,  ii 
otherwise  regular.  Cookerly  v.  Dunoon,  SSf^ 

COVENANT. 

See  INSURANCE)  2;  Mortgage,  2. 
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CRIMINAL  LAW. 

1.  Indiclment. — Digturbing  Meeting, — S/itate  C-onstrucd. — An  indiotiiient  ud* 
der  Bection  1988,  R.  S.  1881,  cliarging  in  proper  terms  u  disturbance 
of  ''a  meeting  of  inliabitants  of  8.  county,  and  State  of  Indiana,  met 
together  for  a  lawful  purpose,"  is  y«utiieient,  without  stating  more  spe- 
citically  the  purpose  of  the  meeting.  Howard  v,  SlaUy  6S 

2.  Forgery. —  Written  Order  or  Eeqne4U. — ArermejU  of  I'lrtrinsic  Mailer, — /«- 
fornuition. — Where  a  prosecution  for  forgery  is  predicated  upon  a  writ- 
ten order  or  request  for  tiie  payment  of  money,  which  order  or  request 
omits  tlie  name  of  the  ]>erson  to  whom  it  was  intended  to  be  ad> 
dressed,  the  information  will  be  suilieient  to  withstand  a  motion  to 
quash,  if  the  omitted  name  be  supplied  therein  by  a  proper  avermeuL 

I^rm  V.  iikaUj  97 

3.  Same.  —  Copy  of  Written  Instrument. — Misnomer. — Where  u  copy  of  the 
written  instrument  on  which  the  charge  of  forgery  is  predicated  is  set 
X)ut  in  the  information,  the  mere  misnomer  of  the  instrument  will 
afford  no  sufficient  ground  for  quashing  such  information.  /6. 

4.  Same. — Prosecution  by  Affidavit  and  Tnfornuition. — Juinndieiianal  Facts. — 
Where  a  prosecution  is  by  affidavit  and  information,  it  is  not  neces- 
sary, under  section  173^),  R.  S.  1881,  to  state  in  the  information  the 
jurisdictional  fact^  which  must  exist,  under  section  1679,  R.  S.  1881, 
to  authorize  the  State  to  prosecute  the  defendant  by  affidavit  and  in- 
formation, instead  of  by  indictment.  lb, 

5.  Same. —  Uttering  Forged  Order. — Scienter. —  Where  the  information 
charges  that  the  defendant  uttered,  published  and  |)a.Hsed  the  forged 
order,  it  will  be  bad  on  motion  to  quash  the  same,  if  it  fail  to  allege 
that  he  so  uttered,  published  and  passcxl  such  order,  ''knowing  the 
same  to  be  false,  forged  and  counterfeit."  lb. 

6.  Same. — Good  and  Bad  Count*. — (ienernt  Verdict  of  Guilty. — T^'enumption. — 
Where  there  is  a  good  count  and  a  bad  count,  and  a  general  verdict  of 
guilty,  a  valid  judgment  can  be  entered  on  tlie  verdict,  which  will  be 
presumed  in  error  to  have  been  entered  on  the  good  count.  76. 

7.  Recoil  of  Empanelling  Grand  Jwy.— Where  the  record  shows  that  the 
grand  jury  returned  the  indictment  into  open  court,  and  the  indict- 
ment itself  states  that  tlie  grand  jury  was  duly  empanelled,  sworn 
and  charged,  the  empanelling  of  the  grand  jury  is  sumeientlv  shown. 

Pmrern  v.  State,  144 

.8.    Same. — Change  of  Vemie. — Iranacript. — When  the  venue  is  changed  to 

another  county,  it  is  not  necc^ssary  that  the  indictment  should  be 

copied  at  length  into  tlie  tranRcri}>t  of  the  proceedings  sent  to  the 

otner  county.  lb. 

5.  Same. — Filing  Papers. — ^ri'fif /ire. —Papers  are  filed  in  tiie  clerk's  office 
when  delivered  to  the  clerk  for  that  purpose,  and  his  endorsement  of 
the  fact  is  merely  evidence  of  it.  lb, 

10.  Same. — Grand  Juror^s  Qiialifieations. — Statute  (hnstrued. — Section  221% 
R.  S.  1881,  does  not  require  that  the  grand  jurors  returning  an  indict- 
ment for  a  crime  committed  before  the  act  of  1881  took  effect  shall 
have  the  qualifications  required  by  the  law  in  force  at  the  date  of  the 
offence.  lb, 

11.  Same.— Evidence. — The  erroneous  admission  of  evidence  which  could 
only  benefit  the  defendant  can  not  avail  him  in  the  Supreme  Court,  lb, 

12.  Same.— Admission. —  Witness. — Affidavit  for  Continuance. — On  a  former 
trial  the  prosecution,  to  avoid  a  continuance,  admitted  the  truth  of 
certain  facts  contained  in  an  affidavit  filed  for  that  purpose,  as  being 
capable  of  proof  by  an  absent  witness.  At  the  next  trial  the  witness 
was  dead. 

Held,  that  the  affidavit  was  not  admissible  in  evidence  for  the  defendant  lb 
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13.  Same. —  Dedaraiions. —  Murder, — The  declarations  of  the  deceased, 
made  after  the  injury  which  produced  death,  and  not  dying  declara- 
tions, are  not  evidence  for  the  defendant,  on  an  indictment  for  mur- 
der.  lb. 

14.  Same. — MaiidaughUr. — On  an  indictment  for  murder  in  the  first  de- 
cree, there  may  be  a  conviction  for  manslaugliter  though  the  killing 
was  not  voluntary.  lb. 

I-').  Same. —  Instructions. — Jw-y. — An  instruction  in  a  criminal  case,  that 
it  is  the  duty  of  the  court  to  instruct  as  to  the  law,  but  the  jury  are  not 
bound  by  such  instructions,  is  not  erroneous.  lb. 

16.  Ehndence. — Coroner's  Inquest. —  Witness. — Where  the  proceedings  at  a 
coroner's  inquest  are  regular,  and  the  record  is  such  as  to  be  admis- 
sible in  evidence,  parol  proof  is  not  admissible  of  statements  made 
by  a  witness  at  the  inquest  in  answer  to  questions  put  by  the  coroner, 
or  by  another  for  the  coroner.  itcbinson  v.  StaJtej  202 

1 7.  Indictment. — Motion  to  Q\iash. — If  an  indictment  contain  one  good  count, 
a  motion  to  quash  the  whole  indictment  should  be  overruled. 

DaiUz  V.  iStote,  $98 

18.  Sarne. — Election  as  to  Counts. — Discretion  of  Court. — It  is  in  the  discre- 
tion of  the  court  to  compel  the  prosecuting  attorney  to  elect  upon 
which  count  of  an  indictment  he  will  proceed,  and  unless  such  dis- 
cretion is  abused  the  Supreme  Court  will  not  interfere.  lb. 

19.  Same. — Evidence. — Confession. — A  confession  of  guilt  in  open  court,  in 
the  presence  of  the  jury,  is  evidence  enough  to  sustain  a  conviction.  lb, 

20.  BilL  (^Exceptions,  —Practice. — Statute  Construed. — Under  a  fair  construc- 
tion of  section  1847,  B.  S.  1881,  errors  of  law  occurring  at  the  trial, 
in  a  criminal  cause,  must  be  excepted  to  at  tlie  time  the  decision  is 
made,  and  exceptions  thus  taken  will  constitute  a  part  of  the  record, 
if  they  are  shown  by  a  bill  or  bills  of  exceptions,  signed  by  the  judge 
and  filed  by  the  clerk  at  or  before  the  time  the  judgment  is  render^, 
or  within  "such  time  thereafter  as  tlie  court  may  allow,  not  exceed- 
ing sixty  days.  Bi^ce  v;  StatCj  4^ 

21.  Same. —  Nuisance. —  Evidence. —  New  Trial. —  Error. —  Supreme  CourL — 
Where  the  defendants  are  found  guilty  of  maintaining  a  public  nui- 
sance, as  the  owners,  by  descent,  of  a  certain  mill-dam,  and  there  is 
a  total  failure  of  evidence  to  show  that  they,  or  either  of  them,  had 
done  any  act,  in  relation  to  or  in  connection  with  the  dam,  it  is  error 
to  refuse  a  new  trial,  for  which  the  Supreme  Court  will  reverse  the 
judgment.  lb. 

CROSS  COMPLAINT. 

See  Desckhtion,  1;  Promissory  Notp:,  14,  If). 

DAMAGES. 

35ee  City,  7  to  12;  Contract,  2;   Drainage,  5;  Gravel  Road;   Real 
Estate,  Action  to  Recover,  2;  Supreme  Court,  24. 

DECEDENTS'    ESTATES. 

.tiee  Bankruptcy,  4;  (tuardian  and  AVard,  2,  3;  Judgment,  6;  Neg- 
ligence, 1;  Partition,  2;  PARTNER.snip,  5;  Principal  and  Sure- 
ty, 2;  Redemption,  o;  Vendor  and  Vendee,  3. 

1.  Exceptions  to  Account  Current. — Exceptions  to  an  account  current  of  an 
executor  or  administrator  are  proper,  under  section  2391,  R.  S.  1881, 
only  to  test  the  correctness  thereof,  and  should  not  be  entertained  for 
other  purposes.  Christie  v.  WadCy  294 

2.  Execuior. —  Pledging  Trust  Property. — Notice. — An  executor  or  other 
trustee  has  no  authority  to  use  the  assets  in  his  hands  as  such,  for  his 
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personal  benefit,  and  one  who  takes  from  him  with  notice  acquires  no 
right  in  equity.  JSug^tU  v.  Laduke,  4^S 

3.  Same, —  Promissory  Note, — Assignor  and  Assignee. —  Pkading. —  Owner- 
ship.— An  executor,  as  sucli,  assigned  asooUuteral  security  to  his  own 
creditor  a  note  jjayable  to  tlie  testator.  The  complaint  in  a  suit  bj 
the  creditor  against  the  maker  showed  this,  and  did  not  allege  anj' 
right  in  the  assignor  other  than  thus  upi)care<l. 

Heidj  that  the  complaint  was  insufficient  after  verdict  /6.. 

4.  Certificate  of  Parchase  of  Land. — Petition  to  Sell  and  Assign. — Order  of 
Court. — CoUaieral  Attack. — A  sheriff  *8  certificate  of  the  sale  of  real 
estate,  issued  under  section  2  of  the  i-edemption  law  of  June  4th,  1861 
(2  R.  S.  1876,  p.  220),  is  assignable  by  the  holder  thereof,  in  the 
event  of  non-redemption,  as  well  after  as  lief  ore  the  expiration  of  the 
year  allowed  by  law  for  redemption;  and  where  the  holder  of  the  cer- 
tificate dies  before  such  redemption  and  before  the  execution  of  the 
sherifiT's  deed,  and  the  proper  court,  upon  the  petition  of  his  admin> 
istrator,  has  ordered  him  to  sell  and  assign  such  certificate,  and  the 
same  has  been  done  accordingly,  the  proceedings  are  not  void,  even 
if  erroneous,  and  can  not  be  attacked  collaterally.  Conga-  v.  Babcocl;  4^*T 

6.  Same. — Final  Settlement  Report. — Objection  to  Conjii^mation. — Demuntr, — 
Assignment  of  Error. — The  final  rej)ort  of  an  administrator  in  settle- 
ment of  his  decedent's  estate  is  not  a  complaint  nor  in  the  nature  of  a 
complaint.  It  is  not  tiie  subject  of  demurrer,  and  an  assignment  of 
error  that  it  does  not  state  facts  sufiicient  will  present  no  question  for 
decision.  An  objection  to  the  confirmation  of  such  report,  upon  the 
ground  that  the  administrator  has  not  colleeted  debts  due  the  cr^tate, 
which  does  not  show  that  the  debts  are  collectible  or  the  debtors  sol- 
vent, is  insufficient.  Ih. 

6»  Promissory  Note. — Pleading. — Evidence. — In  an  action  against  a  dece- 
dent's estate  upon  a  written  instrument,  its  execution  by  the  decedent 
must  be  proved,  though  not  denied  under  oath.    Muddeli  v.  Tyner,  529 

DECLARATIONS. 
See  Criminal  Law,  13;  Evidence,  7,  9. 

DEED. 

See  Fraudulent  Conveyance;  Redemption',  o;  Sheriff's  Sale,  1, 2,5; 

Vendor  and  Vendee,  8. 

1.  Requisites  of. — That  a  writing  may  have  effect  as  a  conveyance  of  land 
it  must  contain  words'  importing  a  grant.     Hummelman  v.  Mounts^  17S 

2.  Same. —  Words  of  Coiweyance. — A  writing  as  follows:  "  This  indenture 
witnesseth,  that  I,  J.  8.,  warrant  and  defend  unto  C.  S.,  her  heirs  and 
assigns  forever,  the  receipt  of  which  is  hereby  acknowledged,  the  fol- 
lowing real  estate"  (described),  "on  this  condition  :  I,  said  J.  S.,  is  to 
have  and  hold  full  possession  of  said  lands  during  my  natural  life, 
and  to  hold  appurtenances  unto  her  and  her  heirs  and  assigns  for- 
ever. Witness,"  etc.,  si«;ned,  sealed  and  arknowledjjed  like  a  deed,, 
and  by  the  maker  caused  to  be  recorded  as  such,  is  not  eflective  as  a 
conveyance.  lb, 

3.  Reformation  nf — MiiU/ike. — Resenxition  of  Way. — Dcscriptimi. —  NealigeTin'^ 
—  Vendor  and  Vendee. — Complaint  to  correct  a  mutual  mistalce  in  a 
deed  made  by  the  plaintifl's  to  tno  dcfcnduiit,  alleging  a  failure  to 
reserve  a  way  over  the  lands  granted,  etc.,  as  was  mutually  intended, 
that  for  a  long  time  after  the  grant  they  used  the  way,  with  the  de- 
fendant's knowledge  and  consent,  and  that,  upon  being  forbidden  to 
do  so,  they  discovered  the  mistake  and  immeaiately  onered  a  correct 
conveyance,  which  was  refused,  etc. 

Heldy  that  the  delay  in  offering  to  correct  was  excused  by  the  circumstances. 
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Heldf  also,  that  the  description  in  the  comphiint  of  the  way  reserved  as  "  ten 
feet  in  width  along  the  south  line  of  the  tract  conveyed/'  was  sufficient. 

Held,  also,  that  the  failure  to  have  a  deed  read  before  executing  it  does 
not  necessarily  evince  such  negligence  as  will  defeat  a  suit  by  the 
grantor  to  reform  the  instrument.  Schauiz  v.  Keener,  ^')8 

DEFAULT. 

See  .Costs,  1. 

^^iraeliee, — Gounter  AffidavUs. — On  motion  to  set  aside  a  default  for  excus- 
able neglect,  counter  affidavits  upon  the  question  of  excusable  neglect 
are  proper.  Eo^rs  v.  Overtonf  -^/^ 

DELIVERY. 

SeeGuAKANTY;  PROMrasoRY  Note,  1. 

DEMAND. 

See  Arbitration,  4,  6;   Guardian  and  Ward,  3;    Plkading,  6;   Re- 
demption, 2;  Replevin,  2,  3. 

DEMURRER. 

See  Decedents'  Estates,  5;  Pleadixcj,  1,  3,  5,  6,  10,  11;  Practice,  4,  8; 
Statute  of  Limitations,  4 ;  Supreme  Court,  9,  26,  30,  38. 

1.  Defect  of  Parties. — Practice. — A  demurrer  for  defect  of  parties  must 
specifically  point  out  the  defect.  Cookerly  v.  Duncan^  SS'Ji 

2.  Same. — A  demurrer  for  defect  of  parties  must  specify  the  parties  omit- 
ted, else  it  will  present  no  question.  Gardner  v.  Fisher,  869 

3.  Same. — A  demurrer  for  defect  of  parties  defendants  must  specify  the 
defect  by  naming  the  omitted  party.  WilliamB  v.  State,  ex  reL,  0^7 

DEMURRER  TO  EVIDENCE. 

1.  Practice. — A  demurrer  to  evidence  excludes  from  consideration  the 
evidence  of  the  demurrant.  Ruddell  v.  Tyiver,  5J9 

2.  Same. — Where  a  demurrer  by  the  plaintiff  to  the  evidence  introduced 
by  the  defendant  js  framed  upon  the  theory  that  the  evidence  thus 
demurred  to,  when  taken  in  connection  with  the  plaintiff's  evidence, 
constituted  no  defence,  it  should  be  overruled.  Ih. 

3.  Same. — New  Trial. — Where  there  has  been  a  demurrer  to  evidence,  a 
motion  for  a  new  trial  can  not  be  entertained.  Ih. 

4.  By  demurring  to  evidence,  so  much  of  it  as  favors  the  demurrant  is 
withdrawn  from  consideration.  Adams  v.  State,  ftT  I 

DEPARTURE. 
See  Promissory  Notf:,  12. 

DESCENTS. 
See  Adoption  op  Heirs;  Morhjack,  T);  Vkx dor  and  Vendee,  3. 

1.  Alien. — EscheaU. — Pleadimj. — A  complaint  by  the  State  to  recover 
lands  as  escheated,  allotting  that  in  ISoS  A.  died  intestate,  seized, 
leaving  no  heirs  in  the  United  States  capable  of  inheriting,  and  that 
M.  D.,  only  sister  of  the  ii^i testate,  and  a  resident  of  the  German 
empire,  conveyed  the  lands  in  Aiipust,  ISSl,  to  the  defendant  W., 
is  bad  by  reason  of  the  statute  of  1801,  1  R.  8.  1870,  p.  01. 

State,  ex  reL,  v.  Witz,  190 

2.  Sojne. — In  such  case,  the  complaint,  to  show  title  in  the  State,  must 
allege,  either  that  the  decedent  was  a  notf-resident  of  the  State  at 
the  time  of  his  death,  or,  if  a  resident,  that  he  left  no  non-resident 
alien  heirs,  or,  if  any,  that  they  did  not  convey  the  land  during  eight 
years  immediately  after  the  passage  of  the  act  of  1861.  i6. 
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3.  Widow. —Second  Wife. —  Real  Estate. —  Qmveyanee  by  Httsband^—StaivtU 
Oonstrued. — Every  widow,  on  the  death  of  her  husband,  tiikes  in  fee 
bimple  one-third  of  all  lands  owned  by  him  in  fee,  and  conveyed  dur- 
ing the  coverture,  slie  not  joining  in  the  conveyance.  In  such  case 
the  widow  takes  under  section  27  of  the  statute  of  descents,  K.  S.  1881, 
section  2191,  not  as  heir  of  the  husband,  but  by  virtue  of  her  marital 
rights.  The  proviso  to  section  24,  R.  S.  1881,  section  2487,  applies 
only  when  the  husband  dies  seizej,  in  whicli  case  she  takes  as  heii 
of  the  husband;  and  if  she  be  not  the  lirst  wife,  and  have  no  children 
by  him,  he  having  children  alive  by  a  former  marriage,  then  on  her 
death  the  share  taken  by  her  descends  to  his  children. 

IlendiHjc  v.  MeBdh,  387 
DESCRIPTION. 

See  City,  2;  Deed,  3;  Statute  of  Limitations,  2. 

1.  Real  K^nte. — Complaint. — Cross  Comphiut. —  PJending. —  Practice. — .\  de- 
scription of  real  estate  in  a  cross  comphiint  in  an  action  to  quiet  title, 
omitting  the  county  and  State,  but  designating  it  as  "  the  real  estate 
in  complaint  mentioned,"  is  sufliciont.  Such  a  reference  is  not  for 
the  purpose  of  supplying  a  needed  statement  of  fact,  but  is  for  identifi- 
cation only.  Cooherly  v.  Duncan^  SS2 

2.  Same. — Where  property  is  so  described  that  a  decree  can  be  entered 
that  will  enable  the  sheriff  to  put  the  claimant  in  possession,  the  de- 
scription is  sufficient.  Ih 

DEVISEE. 

See  Judgment,  6. 

DISCRETION. 
See  City,  4;  County  Commissioners,  6 ;  CRiinNAL  Law,  18;  Practice,  10. 

DISMISSAL. 
See  Judgment,  7;  Promissory  Note,  13;  Supreme  Court,  4. 

DISTURBING  MEETING. 
See  Criminal  Law,  1. 

DITCHES  AND  DRAINS. 
See  Drainage. 

DIVORCE. 

Crud  Treatmeni.~-Condonation. — Condonation  of  cruel  treatment  is  condi- 
tional that  it  shall  cense,  and  upon  its  repetition  the  former  wrongs  are 
revived.  Ifose  v.  iJoac,  4^1 

DRAINACiE. 

1.  Ditches. — Liability  for  OhMiuclivg. — The  owner  of  land  is  liable,  under 
the  drainage  law,  for  obstructing  a  ditch  on  his  own  land,  only  when 
wilfully  done.  Chambers  v.  KyU,  83 

2.  Same. — Complaiiit. — A  complaint  against  a  land-owner  for  obstruct- 
ing a  drain  upon  his  own  land  should  show  that  the  drain  was  con- 
structed under  the  statute.  /6. 

3.  Same. — Evidence.  —  Order  of  County  Board  for  Establishment. — The  order 
of  a  county  board  for  the  construction  of  a  ditch  is  admissible  in  an 
action  for  obstructing,  to  show  the  legality,  but  not  the  actual  openine, 
capacity  or  utility,  of  the  drain.  lb. 

4.  Same. — Negligence. — Contributory  FavlL — In  the  absence  of  wilful  injury, 
the  plaintifi'  who  has  stood  by  and  permitted  his  crops  to  be  ruined 
by  reason  of  an  obstruction  in  a  drain,  which  he  might  easily  have 
removed,  has  no  remedy.  lb. 
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h.  Complaint  to  Recover  .4.*we.<H/)icn<. — BenefitA  and  Damages, — Report  of  Ap- 
praisers.— Statute  Construed. — In  an  action  to  recover  an  assessment 
made  for  the  construction  of  a  ditch  under  the  act  of  February  24th, 
1877|  Acts  1877,  Keg.  Seas.,  p.  156,  a  complaint  is  insufficient  which 
does  not  show  that  the  appraisers  of  benetits  and  damages  made  *^  a 
division  of  the  costs  of  tln,^  construction  of  the  ditch  among  the  own- 
ers of  the  lands  aftected."  Bogftrl  v.  CaMor^  244 

6.  Same. — A  complaint  in  such  action,  in  assumpsit,  whicii  neither  avera 
that  the  defendant  requested  the  work  done,  nor  tluit  iio  promised  to 
pay  for  it,  is  insufficient  lb. 

EJECTMENT. 

See  Railroad,  3;  Keal  Estate,  Action  to  Recover. 

ELECTION. 

t3ee  Criminal  Law,  18;  Office  and  Officer;  Vendor  and  Vendee,  3. 

{hntest  of. —  Statement  of  Oaitses. —  Jurisdiction. — Appeal. —  Practice. —  Under 
sec.  16.  act  of  May  4th,  1852  (1  B.  S.  1876,  p.  450),  a  statement  of  the 
grounas  of  contest  of  an  election  must  be  filed  within  a  specified  time; 
and  this  must  appear  affirmatively  in  the  record,  else  neither  the 
board  of  commissioners,  nor  the  circuit  court  on  appeal,  will  be 
deemed  to  have  had  jurisdiction,  and  an  appeal  to  the  Supreme  Court 
will  be  dismissed.  Fat  low  v.  aoughanu  640 

,  *       EMINENT  DOMAIN. 

See  Gravel  Road  ;  Railroad,  2,  3. 

EMPLOYER  AND  EMPLOYEE. 
See  Negligence  2,  8  to  10. 

ENDORSEMENT. 
See  Promissory  Note,  1,  5. 

ENDORSEMENT  ON  COMPLAINT  OF  RETURN  DAY. 

See  Summons,  2  to  4. 

EQUITY. 
See  Contract,  4;  Fraudulent  Conveyance,  4. 

ESCHEATS. 

See  DESCENT^*,  1,  2. 

ESTOPPEL. 
See  Guaranty,  3;  Mortciagk,  2;  Piiomishory  Note,  3. 

evii)p:nce. 

8ee  Accord  AND  Satisfaction  ;  Appeal  Bond,  2;  Arbitration,  3;  Bank- 
ruptcy, 4;  Bill  of  Exceptionh,  2  to  4,  6,  7;  City,  5;  Contract,  2, 
6;  County  Commissioners,  o;  Courtts,  2;  Criminal  Law,  9, 11  to 
13,  16,  19,  21;  Dec^edents'  Estates,  6;  Demurrer  to  Evidence 
Drainage,  3;  Fraudulfnt  Conveyance,  5,  (5;  Instructions,  6,  6 
Judgment,  2  to  4;  Negligence,  3;   New  Trial,  1;  Pleading,  3 
Practice,  10, 1 1 ;  Principal  and  Agent,  2;  Promissory  Note,  6, 7 
Railroad,  1 ;  Real  Estate,  Action  to  Recover,  2;  Replevin,  1,4 
Review  of  Judgment,  2;  Sale,  2;  Sheriff's  Sale,  6;  Supreme 
Court,  7, 10,  13, 17, 21, 24, 29;  Vendor  and  Vendee,  2;  Witness,  1. 

1.  Witness. — Opinion* — Jury. — Circumstances.— The  opinion  of  a  witness 
can  not  be  taken  as  to  whether  one  heard  certain  words  addressed  to 
him  in  the  hearing  of  the  witness,  but  it  is  for  the  jury  to  decide  from 
evidence  of  the  circumstances.  Dyer  v.  Dyer^  IS 

2.  *SIfim€. — Bes  Gesta. —  Will. — Mental  Condition  of  Testatxn'. — ^On  the  question 
of  a  testator's  mental  condition  when  he  executed  a  will,  evidence 
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showing  his  state  of  mind  the  day  before  is  admissible,  and  where  the 
will  in  question  was  made  to  Hupply  one  executed  on  that  day,  which 
had  been  lost,  such  evidence  is  part  of  tlie  res  geMtz.  lb. 

3.  Admi^ion  of  Conf&icrates. — Admissions  of  one  of  several  confederate:* 
made  in  execution  of  a  common  purpose,  and  before  its  acconipli^h- 
ment,  are  competent  ajL^uinst  all.  BarkUy  v.  Tapp,  J-"* 

4.  Accownt. — New  Trial. — Supreme  Cotwt.— in  a  suit  upon  an  open  account 
for  an  alleged  indebtedness,  evidence  in  relation  to  the  amount  ami 
value  of  the  defendant's  property  is  irrelevant  and  incompetent,  aud» 
if  admitted  and  assigned  as  cause  for  a  new  trial,  the  Supreme  Court 
will  reverse  the  judgment  for  error  in  its  admission.     SnuiU  v.  Smithj  iS'fS 

5.  Letters, — In  an  action  for  work  and  labor,  the  defendant  read  In  evi- 
dence a  letter  of  the  plaintiff  to  a  third  party,  claiming  pay  from  him 
for  the  work;  the  plaintiff  then  testified  that  the  letter  was  written  at 
the  dictation  of  the  defendsmt,  and  it  was  not  error  to  permit  to  be  read. 
in  evidence  the  letter  received  in  response,  denying  the  third  party's, 
liability.  '     Gibson  v.  Laq/f  JO^ 

6.  Admissions. — Letter. — Promissory  Notr. — Xon  est  Factum, — In  a  suit  on 
a  promissory  note,  the  execution  of  which  was  in  issue,  a  letter  re- 
ceived by  the  defendant  from  the  phiintifi',  informing  him  of  the  loss 
of  tlie  note,  fully  describing  it,  and  requesting  him  not  to  pay  it  if  pre- 
sented, to  which  the  defendant  made  no  reply,  is  admissiole  evidence 
for  the  plaintiff.  Hays  v,^Ioryan,  i*SI 

7.  Instruction. — Ltference  by  Jury.  -AdminsionA. — DerlarutUms. — In  an  action 
to  recover  personal  property,  where  certuiji  witnesses  had  testified  to 
having  heard  tlie  defendant  declare  that  it  Ijolonged  to  "Old  Joe,"  and 
there  was  other  evidence  from  whieh  tlie  jury  might  have  inferred 
that  the  defendant,  by  the  use  of  sueli  appellation,  meant  the  plaintiff',, 
an  instruction  to  tlie  jury,  that  if  there  was  no  evidence  that  the  wit- 
nesses meant  the  plaintill"  \\\\v\\  they  used  the  name  "Old  .Joe,"  then 
such  testimony  can  have  \\n  wiiiriit  in  determining  this  case,  is  erron- 
eous. Fallrr  V.  SdinonAj  J^<^* 

8.  Insanity. — Where  the  question  of  one's  sanity  some  years  ago  is  in- 
volved, evidence  as  to  his  present  sanity  is  immaterial. 

Pavey  v.  Wintrode,  ii79 

9.  Dectarai ions  of  Agent. — The  acts  and  declarations  of  an  agent  concern- 
ing the  business  wliich  he  is  at  the  time  transacting  for  his  princi- 
pal are  proper  evidence  against  the  principal.  fb. 

10.  Valiie. — In  lixing  the  difference  in  value  of  a  horse  at  a  particular 
time,  as  compared  with  a  period  a  few  weeks  before,  when  he  was  in- 
jured, a  witness  may  be  asked  to  state  the  differtMice.  If  the  season  of 
the  year  would  cause  depreciation  it  should  bo  slit)wn  by  cross-exam- 
ination. Howlus  v.  Brier^  391 

11.  Assault  and  Ihttirry. — Proof  of  CommiAiion  of  Simitar  Offences. — Proof  of 
a  cause  of  action  or  defence  caI^not  usually  be  made  by  showing  an- 
other of  like  character,  as  by  showing,  in  defence*  of  a  suit  for  assault 
and  battery  upon  a  woman,  with  lecherous  intent,  that  she  had  before 
made  a  similar  accusation  against  another  man  and  obtained  a  sum 
of  money  by  compromise;  or  by  proof  for  the  plaintiff  that  the  de- 
fendant had  made  like  assaults  upon  other  women.     Ogle  v.  BrookSj  SOO 

EXCEPTIONS. 

See  Bill  of  Exceptions;  Criminal  Law,  20;  Decedents'  Estates,  1; 
Practice,  2  to  4;  Supreme  Court,  3,  6,  8,  30. 

EXECUTION. 

See  Bankruptcy,  1,  2;  Fraudulent  Conveyance,  4,  5;  Mortgage,  1; 

Replevin,  1 ;  Sheriff;  Sheriff's  Sale. 
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EXECTTTOR. 
See  Dec EDK NTs'  Estates,  1  to  3. 

EXEMFflON. 

Sco  Replevin,  1. 

EXHIBIT. 

See  Criminal  Law,  3;  Fraudulent  Conveyance,  *2;   Pleading,  4,  7; 

Promissory  Note,  14. 

EXTENSION  OF  TIME. 
See  Promissory  Note,  12. 

FINDING. 

See  Accord  and  Satisfaction;  Bankruptcy,  3 ;  Chattel  Mortgage,  1 ; 
Instructions,  5;  Judgment,  4;  Practice,  3-  Replevin,  6,  6; 
Sheriff's  Sale,  6;  Special  Finding. 

FIRE  INSURANCE. 

See  Insurance. 

FORECLOSURE. 

See  Attachment;  Mortgage;  Pleading,  4;  Redemption,  1,  2;  Vendor 

AND  Vendee,  2. 

FOREIGN  CORPORATION. 

See  Promissory  Note,  11. 

FORGERY. 

See  Criminal  Law,  2,  3,  5. 

FORMER  ADJUDICATION. 

See  City,  8,  12;  Promissory  Note,  6;  Supreme  Court,  26. 

FRAUD. 

See  Bankkuptcy,  6 ;  Chattel  Mortgage;  Contract,  4;  Replbytn,  2 
to  4,  6,  7;  Sale,  1;  Vendor  and  Vendee,  3;  Witness,  2. 

FRAUDULENT  CONVEYANCE. 
See  Bankruptcy,  6 ;  Courts,  1 ;  Partnership,  2  to  4. 

1.  Volunteer. — Notice, — "Where  no  consideration  is  paid,  it  is  not  neces- 
sary that  the  grantee  should  have  notice  of  the  grantor's  fraudulent 
intent.  Barkley  v.  Topp,  S5 

2.  Same. — Copy  of  Deed, — Pleading. — It  is  not  necefisary  to  set  out  a  copy 
of  the  deed  alleged  to  have  been  fraudulently  executed.  to. 

3.  Same. — Tesl  of  Financial  Condition  when  the  Conveyance  vxia  Executed. — 
The  financial  condition  of  the  grantor  at  the  time  of  the  execution 
of  the  conveyance  is  to  be  considered  in  determining  its  character, 
and,  as  a  general  rule,  it  is  not  aflj^cted  by  subsequent  insolvency.  lb. 

4.  Action  to  Subject  lAmd  to  Execution. —  Trial. — Equity. — Pixictice. — Jury. — 
Verdid. — A  suit  to  subject  to  execution  lands  fraudulently  conveyed 
by  the  judgment  debtor  is  a  suit  in  equity  triable  by  the  court,  under 
the  statute,  R.  S.  1881,  sec.  409,  and  if  the  court  choose  to  take  the 
yerdiot  of  a  jury  it  is  advisory  only,  and  the  court  may  make  its  own 
finding  of  facts,  notwithstanding  the  verdict.  Evans  v.  Nealis^  262 

5.  Pleading. — Evidence. — In  an  action  to  set  aside  an  alleged  fraudulent 
conveyance,  the  complaint  must  aver  and  the  evidence  show  that  the 
debtor  had  no  other  property  subject  to  execution  at  the  time  the  ac- 
tion was  commenced.  Adams  v.  Slate,  67 S 

6.  Same. — Prtswrnption. —  Insolvency. — In  such  case,  a  fact  shown  to  have 
existed  will  be  presumed  to  continue  in  the  absence  of  countervailing 
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evidence,  e.  g.,  insolvency  of  the  debtor,  conceded  to  exist  in  NoTember, 
1876,  will  be  presumed  to  have  continued  in  December,  1877.  lb. 

GIFT. 
See  Promissory  Note,  3. 

GOOD-WILL. 
See  Contract,  2  to  4. 

GRAND  JURY. 
See  Criminal  Law,  7, 10. 

GRAVEL  ROAD. 

IjoeoUion. — Public  Highway. — County  Commisaionen. — Appropriation  cf  Land. — 
ToU'Home. — Statute  Corufti-ued — A  turnpike  company  organized  under 
the  act  of  May  12th,  1852,  1  R.  S.  1876,  p.  654,  R.  S.  1881,  section 
3624,  et  seq.f  which  locates  its  road  upon  a  public  highway  by  virtue 
of  an  order  of  the  county  commissioners,  acquires  no  right  thereby 
to  erect  upon  such  highway  a  toll-house  and  other  structures  with- 
out the  consent  of  the  owner  of  the  land  over  which  the  highway 
passes,  or  without  appropriating  the  land  for  such  purpose  in  pursu- 
ance of  the  statute ;  and  where  such  structures  are  thus  erected  the 
company  is  liable  in  damages  to  the  owner  of  the  land,  and  the  build- 
ings may  be  abat^ed.  '  DanvUlCj  etc,,  G.  R.  Co.  v.  Gampbelly  o7 

GROWING  TREES. 
See  Contract,  9, 10. 

GUARANTY. 

1.  Performance  of  Leate  by  Partnership.--  Signing  on  Condition. — DeilvGry, — 
Release  of  Guarantor. — Where,  in  the  body  of  a  written  lease,  the  several 
names  of  a  partnership  are  written  therein,  one  guaranteeing  the  per- 
formance of  the  contract  of  the  firm  may  successfully  defend  in  an 
action  on  the  guaranty,  by  showing  that  when  he  signed  the  guaranty 
it  was  upon  the  agreement  and  condition  that  he  should  not  be  liable 
as  guarantor,  and  that  the  contract  should  not  be  delivered  to  the 
lessor,  until  all  those  named  in  the  body  of  the  lease  should  sign  it,  and 
that  the  lease  was  delivered  in  violation  of  such  agreement.  The 
fact  that  such  lease  is  not  executed  by  all  those  named  in  it  as  lessees 
or  obligors  is  sufficient  to  put  the  lessor  or  obligee  upon  enquiry  and 
charge  him  with  notice  of  tlie  condition.  MarkUmd,  eto.,  Cb.  v.  Kimmel,  odc^ 

2.  Same. — Non  est  Factum. — Cane  Staled.— Suit  upon  a  euaranty  annexed 
to  a  lease  of  a  mine  substantially  in  the  words,  VVe  guarantee  the 
performance  by  the  said  J.  8.  &  Co.,  of  all  the  conditions  upon  him 
binding  in  the  forcgoincr  contract  and  lease.  The  lease  recited  in  it* 
body  tliat  the  parties  to  it  were  the  plaintiff  and  J.  S.,  R.  R.,  M.  R.  S. 
and  W.  R.  S.,  under  tlic  name  iwu\  style  of  J.  S.  &  Co.,  and  was  signed 
by  all  the  persons  named  except  R.  R.  Answer  that  the  guarantors 
signed  and  delivered  the  instrument  to  J.  S.,  w^ith  instructions  not  to 
deliver  it  to  the  lessor,  the  plaintiff,  until  R.  R.  had  signed  the  lease; 
that  there  was  no  firm  styled  .1.  S.  &  Co.  composed  of  the  S.*s,  and 
that  R.  refused  to  sign  or  become  a  member  of  such  firm. 

Heldj  that  the  answer  was  sufficient.  Jb. 

3.  Same. — Silence. — Notice. — JCatopjiel. — In  such  case  mere  silence  of  the 
guarantors,  when  notified  that  they  would  be  held  for  a  default  which 
had  occurred,  and  the  fact  that  thereafter  still  other  defaults  and  lia- 
bilities accrued  upon  the  belief  of  the  lessor,  the  plaintiflT,  that  the 
guarantors  were  bound,  does  not  work  an  estoppel  upon  such  defence.  Ib» 

GUARDIAN  AND  AVARD. 
See  Insanity;  PiiiNcirAL  and  Sckety,  1,  2;  Witness,  2. 
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1.  3iinor.-^Marriage  of  Female  Ward  to  AdidL — Dincharge  of  Ouardianship. — 
Final  Account, — Under  section  2526,  K.  S.  1881,  the  marriage  of  a  fe- 
male ward  to  a  person  of  full  age  operates  as  a  legal  discharge  of  the 
guardianship,  and  the  guardian  is  authorized  to  account  to  the  wife, 
with  the  assent  of  her  husband.  JSwihart  v.  Shaffer j  20S 

2.  Action  on  Bond, — Complaijit, — Decede)it«^  Kitaies. — In  a  complaint  by  a 
guardian  against  the  administrator  and  sureties  of  a  former  guardian, 
who  had  been  dead  three  years,  upon  the  bond  of  the  deceased  guar- 
dian, which  assigns  for  breach  of  the  condition  of  the  bond  that  the 
former  guardian  did  not  pay  said  sums  to  said  wards,  and  that  his 
administrators  have  not  paid  said  sums,,  or  any  portion  thereof,  to  said 
wards,  or  to  any  one  in  their  behalf,  is  good.    Jliggins  v.  State,  ex  rel.,  ^SJ' 

8.  Same.— Demand.— Administrator, — Where  a  guardian  has  been  dead  three 
years  a  demand  by  his  successor  before  suing  on  his  bond  for  money  of 
the  wards  in  the  hands  of  the  former  guardian  is  not  necessary  to  fix 
liability  on  the  sureties,  it  being  the  duty  of  the  administrator  of  the 
deceased  to  pay  without  demand.  lb, 

HARMLESS  ERROR. 
See  Instbuctions,  3;  Pleading,  3,  10;   Supreme  Court,  21,  29,  38. 

HEIRS. 

See  Adoption  op  Heirs;   Descents;  Principal  and  Surety,  2;   Re- 
demption, 5;  Vendor  and  Vendee,  3. 

HIGHWAY. 
See  Ck)NTRACT,  7,  8;  Gravel  Road;  Neqligence,  12, 13. 

HOUSEHOLDER. 
See  Replevin,  1. 

HUSBAND  AND  WIFE. 

See  Adoption  op  Heirs;  Descents,  3;  Guardian  and  Ward,  1;  Mar* 
ried  Woman;  Mechanic's  Lien;  Mortgage,  5,  6;  Promissory 
Note,  2,  3. 

IDENTITY. 

See  Evidence,  7 ;  Replevin,  3,  4. 

INDEMNITY  BOND. 

See  Sheriff. 

INDICTMENT. 
See  Criminal  Law,  1, 17, 18. 

INFANCY. 
See  Guardian  and  Ward,  1 ;  Promissory  Note,  10. 

INJUNCTION. 
See  Contract,  2;  Sheriff's  Sale,  1,  4. 

INSANITY. 
See  Evidence,  2,  8 ;  Instructions,  6. 

1.  Pkading. — Contract. — Guardian  and  Ward. — A  complaint  by  a  guardian 
to  annul  a  contract,  averring  that  the  ward  at  the  time  '*wa8  6f  un- 
sound mind  and  incapable,  from  mental  incapacity,  to  transact  busi- 
ness," and  that  he  was  soon  afterwards  adjud^^ed  insane  by  the  proper 
court,  sufficiently  shows  his  incapacity  to  contract.  Fulwiderv,Ing€ls,4^4' 

2.  Same. — If,  in  such  case,  the  parties  can,  by  the  action  of  the  court, 
though  not  by  the  insane  person,  be  placed  in  statu  quoj  the  contract 
may  be  avoided,  though  the  mental  incapacity  was  not  known  to  the 
other  party  when  the  contract  was  made.  i6. 
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INSOLVENCY. 

See  Bankruptcy;  Fbaudulfnt  Conveyance,  3,  6,  6;  Partnership,  5; 
Principal  and  Surety,  2 ;  Promissory  Note,  3. 

INSTRUCTIONS. 

See  Criminal  Law,  15;  Evidence,  7;   Principal  and  Agent,  2;  Su- 
preme Court,  1,  5  to  7,  12, 18,  25,  36,  37. 

1 .  An  instruction  applicable  to  the  evidence,  and  correct  in  the  abstract, 
is  not  erroneous  because  it  does  not  contain  matter  which  might  prop- 
erly have  been  given,  but  was  not  requested.  Dyer  v.  Dyer,  IS 

2.  Presumption. — Unless  all  instructions  given  appear  by  the  record,  it 
will  be  presumed  thai  others  refused  were  embraced  in  those  given. 

Indiana  Manufaettiring  Co.  v.  MiUiean,  S7 

3.  Jury, — Practice. — Harmless  Error. — A  direction  to  the  jury  that  the 
first  enquiiy  should  be  as  to  a  certain  question  involved,  which,  U 
found  for  the  defendant,  ought  to  result  in  a  verdict  for  him,  can  not 
harm  the  defendant,  thougli  it  is  the  province  of  the  jury  to  adopt 
such  order  for  the  consideration  of  the  questions  involved  as  they  ma; 
prefer.  JjouisviUr,  etc^  R.  W.  Co.  v.  StetxTit^  19S 

4.  Statetnents  of  Efceptions  to  Geneixil  Rule^. — There  is  no  error  in  failing, 
in  an  instruction,  to  specify  exceptions  to  a  general  rule  of  law  which 
is  given,  applicable  to  the  case,  when  there  is  no  evidence  whatever 
tending  to  bring  the  case  within  such  exceptions.    FiUwidery.  IttgeU,  4U 

5.  Satne. — Presum))tiom  of  Fad.— Evidence. — To  instruct  a  jury  that  "a 
presumption  of  a  facf  is  an  inference  of  that  fact  from  other  facts  that 
nave  l)ecn  proven,  and  these  inferential  facts  and  presnmptions  are 
sufficient  to  base  a  finding  upon,  unless  they  are  overthrown  by  other 
evidence,"  is  error.  Ih. 

6.  Same. — Jury. — Opinions  of  Witnesses. — Insanity. — It  is  error,  and  a 
usurpation  of  the  province  of  the  jury,  to  instruct  that  the  opinions  of 
witnesses  who  best  knew  a  person  whose  sanity  was  in  question,  and 
were  most  familiar  with  the  onerations  of  his  mind,  are  of  greater 
weight  than  the  opinions  of  otners,  equally  capable,  whose  opportu- 
nities of  observation  were  not  so  good.  I^- 

INSURANCE. 

1.  Complaint  on  Fire  Policy.-^li  is  not  necessary  in  a  complaint  on  a  pol- 
icy against  loss  by  fire  to  aver  the  value  of  the  property  when  the 
insurance  was  taken,  but  the  value  at  the  time  of  loss  must  be  al- 
leged, and  also  the  ownership  both  when  the  insurance  was  taken  and 
when  the  loss  occurred.  I^fujtnix  Ins.  Co.  v.  Benton^  ISt 

2.  Same. —  Warranty  hy  Insured. — When  the  written  application  for  insur- 
■  ance  is  made  part  of  the  policy,  a  false  statement  therein,  represent- 
ing the  amounts  of  existing  insurance  on  the  property  as  less  than 
it  IS,  is  a  covenant  and  condition  precedent,  which,  oeing  broken,  ren- 
ders the  policy  invalid  ab  initio.  I^' 

INTENTION. 

fc*ee  Chattel   Mortgaqe;   Contract,  4;   Deed,  3;   Fraudulent  CoJf- 

VEYANCE,  1;  Railroad,  3;  Redemption,  2. 

INTEREST. 
See  Arbitration,  6 ;  Promissory  Note,  12. 

INTERROGATORIES  TO  JURY. 
See  Practice,  6,  7 ;  Supreme  Court,  11, 16,  25,  36,  38. 

JOINT  TENANCY. 
See  Mechanic's  Lien. 
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JUDGE. 

See  fiiLL  OF  Exceptions,  5 ;  Chakqe  of  Venue. 

Judge  Pro  Tenu — Repeal  of  StatuU. — Section  4  of  the  act  of  1855,  2  R.  S. 
1876,  p.  11,  so  far  as  it  authorizes  a  judge  to  appoint  a  judge  pro  tern, 
in  cases  where  the  regular  judge  is  unable  to  be  present  during  a  part 
of  a  term  which  he  has  begun,  is  not  repealed  by  the  laws  of  1881. 

Bowlua  V.  Brier,  391 

JUDGMENT. 

See  Bankeuptcy,  6;  Bill  of  Exceptions,  8;  City,  8,  12;  Goers;  CJoubts, 
2 ;  Mortgage,  1,4;  Pleading,  2, 9 ;  Practice,  1,9;  Promissory  Note, 
6;  Railroad,  3;  Redemption,  5, 6 ;  Replevin,  1, 6 ;  Review  of  Judg- 
ment; Sheriff's  Sale,  1,  3, 6,  7;  Statute;  Supreme  Court,  20,  31. 

1.  Record. — Signing  Entries. — That  entries  were  not  signed  until  vacation 
after  the  term,  does  not  make  the  judgment  void,  it  being  merely  an 
irregularity.  Whether  such  judgment  could  be  enforced  until  read 
and  signed  in  open  court,  quaere?  CuUerlin  v.  City  of  Franl^ort,  4^ 

2.  Dale  of. — Evidence. — Supreme  Court. — Presumption. — Where,  in  an  action 
upon  a  judgment,  the  Dill  of  exceptions  on  appeal  fails  to  show  the 
date  of  the  judgment,  read  in  evidence  without  objection,  the  Supreme 
Court  will  not,  for  such  reason,  reverse  the  judgment,  but  presume 
that  it  was  rendered  before  the  commencement  oi  the  action  thereon. 

Jackson  V.  Olmsiead,  9£ 

3.  Same. — PntymefU. — Accord  and  Satisfaction. — Pleading. — Proof, — In  such 
action,  under  a  plea  that  the  judgment  sued  on  had  been  compromised 
and  discharged  by  the  payment  of  a  sum  named  to  the  judgment 
plaintilfs  jointly,  it  is  not  competent  to  show  an  accord  ana  satisfac- 
tion as  to  a  part  of  the  judgment  under  an  agreement  with  one  or 
both  of  such  plaintiffs.  To  constitute  a  complete  bar  or  defence  the 
accord  must  have  been  fully  executed.  lb, 

4.  Review  of  Judgment. — Complaint.-^Evidenee. — Where,  in  an  action  to  re- 
view a  judgment  on  account  of  the  insufficiency  of  the  evidence  to 
sustain  the  finding  of  the  court,  the  complaint  for  review  shows  that 
there  was  evidence  in  the  record  legally  tending  to  support  the  finding 
upon -which  the  jud^ent  sought  to  be  reviewed  was  rendered,  such 
complaint  is  insufficient  on  demurrer.  Terry  v.  Bronnenbergf  96 

5.  Lien  cf. — Real  Estate  and  Chattels  Real. — Agreement  cf  Record. — All  final 
judgments  in  the  Supreme  and  circuit  courts,  and  courts  of  common 
pleas,  under  section  527  of  the  civil  code  of  1852  (section  608,  R.  S. 
1881),  were  a  lien  npon  real  estate  and  chattels  real,  liable  to  execu- 
tion, in  the  county  where  the  judgment  was  rendered,  for  the  space  of 
ten  years  after  the  rendition  thereof,  exclusive  of  the  time  during 
which  the  party  was  restrained  from  proceeding  thereon,  "  by  agree- 
ment of  the  parties  entered  of  record."  Qv,ns  v.  Board,  etc,  16S 

6.  Land  Devised. — Lien  of  Judgment  against  Devisee.^-Devise^s  Debt  to  Testor 
tor. — Where  lands  are  devised,  the  lien  of  an  existing  judgment  against 
the  devisee  will  attach  thereto  at  once  upon  the  testator*s  death,  and 
can  not  be  divested  by  nor  postponed  to  the  lien  of  a  junior  judgment 
against  the  devisee,  upon  a  debt  due  from  him  to  the  testator  before 
his  death.  Campbell  v.  Martinf  677 

7.  Misprision. — Correction  of  Record. — Dismissal — Where  it  is  shown,  in  a 
motion  to  correct  the  entry  of  a  judgment  of  dismissal  of  an  action  as 
to  a  party  thereto,  that  the  order  of  dismissal  was  not  intended  or  un- 
derstood by  either  party  to  include  a  dismissal  of  the  cause  of  action 
against  such  pflrty,  the  error  being  a  clerical  misprision,  the  entry 
may  be  corrected.  Stuart  v.  City  of  Logansport,  684 

Vol.  87.— 40 
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8.  Prcutiu, — Nunc  pro  tunc  Entry. — Record. — A  motion  for  an  entry  nunc 
pro  tunc  requires  no  pleadings ;  nor  can  the  sufficiency  of  the  motion  be 
tested  by  aemurrer  or  motion  to  strike  out.        Urtninski  v.  Mtuiju,  ox' 

9.  Same.^Parlies, — AUachment. — Bond. — Principal  and  Surety. — The  only 
proper  parties  to  a  motion  for  an  entry  nunc  pro  turic  are  the  parties 
to  the  original  cause,  and  if  others  be  made  parties  thereto,  as  sun>- 
ties  on  a  bond  given  to  release  attached  property,  their  rights  will  not 
be  affected  by  a  proper  entry,  and  it  is  not  error  to  refuse  so  to  specif? 
in  the  entry.  Jh, 

JUDICIAL  SALE. 

See  Bankruptcy,  1,  2;  Married  Wohak. 

JURISDICTION. 

See  Courts,  1;  Criminal  Law,  4;  Election;  Bepleyin,  6;  Supreme 

Ck>URT,  28. 

JURY. 

See  City,  6;  County  Commissioners,  7;  Criminal  Law,  7, 15;  Evi- 
dence, 1,  7;  Fraudulent  Conveyance,  4;  Instructions;  Negli- 
gence, 3 ;  Practice,  5  to  7. 

Misoonduct  of. — It  is  not  misconduct  on  the  part  of  a  jury,  where,  after  re- 
tiring to  deliberate  upon  the  case,  they  go  in  a  body  with  the  sherid' 
to  their  meals,  in  pursuance  of  a  general  order  to  be  thus  taken, 
though  no  such  order  was  made  in  the  case.       Cooper  v.  Bolfertsanf  ^-^^ 

JUSTICE  OF  THE  PEACE. 

See  Costs,  1 ;  Si/Ipreme  Court,  28. 

LANDLORD  AND  TENANT. 

See  Contract,  2,  4;  Corporations,  4;   Lease;  Real  Estate,  Actios 

to  Recover,  2,  3. 

LEASE. 

See  Contract,  2  to  4,  6;  Corporations,  4;  Guaranty;  Real  Estate, 

Action  to  Recover,  2,  3. 

L  Amgnmeni  of. —  When  Owner  of  Land  not  Liable  to  Assignee  of  Lease  for 
Use  and  Occupancy. — A.,  having  an  estate  in  land  for  the  life  of  an- 
other, leased  it  for  a  term  of  years.  The  lessee,  having  assigned  the  lease 
to  B.,  abandoned  the  possession  of  the  land.  C,  the  owner  of  the  re- 
mainder in  fee,  having  purchased  the  estate  of  A.,  entered  and  took 
possession  as  owner.  Suit  by  B.,  the  assignee  of  the  lease,  to  recover 
from  C.  for  the  use  and  occupancy  of  the  premises. 
Held,  that  B.  acquired  no  right  in  the  land  but,  did  acc^uire  a  right  to  en- 
force the  conditions  and  covenants  of  the  lease  aeamst  the  lessee,  and 
could  not  recover  from  C.  Lennen  v.  Lennen,  130 

2.  Same.— Abandonment  by  Tenant.— Entry  by  Owner. — An  owner  of  real 
estate  may  lawfully  enter  upon  his  land  after  it  has  been  abandoned 
by  a  tenant,  and  can  not  therefore  be  treated  as  a  trespasser.  lb. 

3.  Vdermination  of  Rental  Value.— Complaint.— By  the  terms  of  a  lease  the 
rental  value  of  the  premises  for  the  last  five  years  of  the  terra  was  to 
be  determined  by  appraisers  selected  by  the  parties  on  a  certain 
day  of  the  year,  "or  cut  soon  iher&ifter  as  practicable"  Prior  to  that 
time  the  interest  of  H.,  one  of  the  lessors,  had  been  sold  on  foreclosure 
of  a  mortpjiire,  in  which  suit  a  receiver  had  been  appointed  to  collect 
the  rent,  il.  in  the  meantime  having  become  the  president  of  tiie 
company  of  the  lessee  of  the  premises.  Suit  by  the  lessee  to  have 
the  rental  value  determined,  the  complaint  averring  that  the  lessee 
did  not  know  who  then  held  the  sheriff's  certificate — the  year  for 
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redemption  not  having  expired — nor  who  the  real  parties  in  interest 
were,  and  averring  tlie  inability  of  the  parties  to  come  to  any  bind- 
ing agreement  with  reference  to  the  rental  value.  It  also  showed  a 
probability,  amounting  almost  to  a  certaj^ty,  that  within  less  than 
a  month  after  the  rent  for  the  first  quarter  of  the  last  term  would  be- 
come  due,  the  title  to  II. 's  interest  would  become  absolute  in  some 
one. 
Heldj  that  the  complaint  showed  that  the  time  had  not  yet  arrived  for  the 
determination  of  the  rental  value  in  the  mode  provided  by  the  con- 
tract of  the  parties,  because  it  showed  that  such  mode  was  not  then 
practicable,  and  that  the  complaint  was  therefore  insufficient. 

Spann  v.  Eagle  Machine  Works,  4^4 

LEGISLATURE. 

See  Statute. 

LETTERS. 
See  Evidence,  5,  6. 

LIBEL. 

ISibliealion. — Complaint. — A  complaint,  alleging  that  a  libel  was  written 
and  sent  bv  mail  to  the  plaintiff,  and  showing  no  further  publication, 
is  bad  on  demurrer.  Spaiis  v.  FouTtdOone,  622 

LICENSE. 

See  City,  9 ;  Contract,  9 ;  Bailboad,  3. 

LIEN. 

See  Bankkuptcy,  2;  Chattel  Mortoage,  2;  Judgment,  5,  6;  Me- 
chanic's Lien  ;  Mortgage,  5,  6 ;  Partnership,  4 ;  Redemption,  6, 
6;  Sheriff's  Sale,  1,  7;  Statute  of  Limitations,  8:  Vendor  and 
Vendee,  1,  2. 

MAl^ICE. 

See  Witness,  1. 

MANSLAUGHTER. 
See  Criminal  Law,  14. 

MARRIAGE. 
See  Guardian  and  Ward,  1. 

MARRIED  WOMAN. 

See  Adoption  of  Heirs;   Descents,  3;  Guardian  and  Ward,  1;  Me- 
chanic's Lien;  Mortgacjk,  5,  6;  Promissory  Note,  2,  3. 

1.  Wife^.n  Inchoate  Interest. — Judicial  iSale. — Act  of  1875. — Mortgage. — The 
act  of  1875,  concerning  inchoate  rights  in  lands  sold  at  judicial  sales, 
does  not  ap[>ly  to  a  sale  under  a  mortgage  executed  before  the  pas- 
sage of  that  act.  Ferris  v.  Reed,  12S 

2.  Wif^s  Inchoate  Inicred  in  R^al  Eatate. — Judicial  S(de. — Mortgage. — Parti' 
Hon. — Statute  Com^ti-u^d. — Upon  a  judicial  sale  of  the  lands  of  the  hus- 
band, under  a  decree  of  foreclosure  of  a  mortgage  made  prior  to  1875, 
saving  from  sale  the  inchoate  interest  of  the  wife,  she  has  no  right 
to  partition  during  the  life  of  the  husband,  the  statute  (R.  S.  1881,  sec. 
2508)  not  being  applicable.  Vermillion  v.  Nelson,  194 

MASTER  AND  SERVANT. 
See  Negligence,  2,  8  to  10. 

MEASURE  OF  DAMAGES. 
See  Real  Estate,  Action  to  Recover,  2. 
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MECHANIC'S  LIEX. 

Joint  Tenancy. — Husband  and  Wife. — ConlraH, — There  may  be  a  mechanic's 
lien  upon  land  held  in  joint  tenancy  by  husband  and  wife,  and  the 
fact  that  the  building^  was  erected  under  a  written  contract  signed 
by  the  husband  and  not  by  the  wife,  upon  land  held  by  them  in  joint 
tenancy,  is  no  obstacle  to  the  lien — the  wife's  acquiescence  and  con* 
sent  to  the  construction  being  shown.  DaUon  v.  I'indolph,  4^ 

MERGER. 
See  Sale,  2. 

MINOR. 
See  Guardian  and  Ward,  1 ;  Promissory  Note,  10. 

MISNOMER. 
See  Criminal  Law,  3 ;  Summons,  1. 

MISPRISION. 
See  Judgment,  7  to  9. 

MISTAKE. 
See  Deed,  3;  Sale,  3;  Summons,  1. 

MORTGAGE. 

See  Attachment ;  Chattel  Mortgage;  Contract,  6;  Married  Wo- 
man; Pleading,  4;  Promissory  Note,  11, 12;  Redemption,  1, 2. 

1.  Execution. — Sale  on  Personal  Judgment  for  Mortgage  Debt. —  Vacating 
Sale.— A  sale  of  mortgaged  I'cal  estate  on  execution  upon  a  personai 
judgment  taken  on  the  mortgage  debt  is  void,  and  may  be  so  declared 
at  the  suit  of  the  mortgagee,  who  had  taken  the  judgment,  caused  the 
sale,  and  bid  off  the  property.  Boone  y.  Ai^istrongf  J6^ 

2.  Same. — Covenants  of  Warranty. — Estoppel. — Title. — The  covenants  of  war- 
ranty  in  a  mortgage  estop  the  mortgagor  from  denying  the  title 
wliich  the  mortgage  pur2)orts  to  incumber.  76. 

3.  Satisfaction  of  Mortgage. — Power  of  Qnirt. — Entry  of  Satisfodion. — Whea 
it  appears  in  a  suit  for  the  foreclosure  of  a  mortgage,  that  such  mort> 
gage  ought  to  be  entered  satisfied,  and  the  court  has  so  found  and  de- 
termined, it  is  within  the  equitable  power  of  the  court  to  order  and 
direct  its  clerk  to  enter  satisfaction  of  such  mortgage  on  the  record 
thereof,  in  the  recorder's  office  of  the  proper  county. 

Aiulerson,  etc.,  Association  v.  ThnrnpsoUf  S78 

4.  Same. — Judgment. — Effect  of  Appeal. — In  such  case  an  appeal  from  the 
judgment,  with  notice  thereof,  would  not  alone  stay  proceedings  un- 
der the  judgment,  or  prevent  the  clerk  from  making  such  entry  of  sat- 
isfaction. Ih. 

5.  Married  Wom,an. — Assignor  and  Assignee. — FHorUy  of  Lien. — Where  a 
wife  joins  in  a  mortgage  of  her  husband's  lands  to  secure  his  notes, 
and  by  his  death  she  and  his  children  take  the  land  by  descent,  and 
she  purchases  and  becomes  assignee  of  some  of  the  notes  first  maturing, 
she  may  foreclose  and  obtain  priority  over  those  holding  the  other 
notes  maturing  later.  Carithers  v.  Stuawty  4^4 

6.  Same. — Subrogation. — Priority. — A  widow  who  had  joined  her  husband 
in  a  mortgage  of  his  lands  to  secure  several  notes  due  at  different 
times,  by  paying  off  an  early  instalment,  will  be  subrogated  to  the  mort- 
gage security,  but,  as  against  the  mortgage  creditor  or  his  assignee  of 
the  notes  maturing  later,  will  be  postponed.  lb. 

MUNICIPAL  CORPORATION. 
See  City;  Negligence,  12, 13. 


INDEX.  629 

MURDER. 
See  Criminal  Law,  13  to  16. 

NAME. 
See  Ckimin^l  Law,  2 ;  Replevin,  3,  4 ;  Summons,  1. 

NECESSARIES. 
See  Promissory  Note,  10. 

NEGLIGENCE. 
See  City,  7  to  12,  14;  Deed,  3;  Drainage,  4;  Pleadino,  8. 

1.  Action  for  DecUh  of  Another. — Pleading. — Decedent^  Estates, — In  a  suit,  in 
the  name  of  an  administrator,  for  an  injury  causing  the  death  of 
his  intestate,  the  complaint  need  not  negative  contributory  negli- 
gence by  the  administrator.     Indiana  Manufactunng  Co.  v.  MiUicanf  87 

2.  Same. — Injury  by  Co-Set-vant, — Employer  and  Employee, — Where  a  mas- 
ter fails  to  use  ordinary  and  reasonable  care  in  selecting  a  co-servant, 
and,  being  ignorant  concerning  him,  employs  him  without  enquiry,  a 
fellow-servant  who,  without  fault,  is  injured  by  the  negligence  and 
want  of  skill  of  the  co-servant,  may  recover  of  the  master,  if  the 
other  facts  requisite  to  a  cause  of  action  exist.  lb. 

3.  Railroad. —  Evidence. —  Jury. —  Supreine  Court. —  Where,  in  an  action 
against  a  railroad  company  to  recover  the  value  of  property  destroyed 
by  fire,  the  complaint  charges  negligence  not  merely  in  running  the 
train,  but  in  permitting  dry  grass,  etc.,  to  accumulate  on  the  right  of 
way,  and  in  running  over  its  track  an  engine  not  in  proper  condition, 
from  which  the  fire  escaped,  and  in  allowing  the  fire  to  spread  to 
the  plaintiff's  land,  causing  the  injury,  and  a  general  verdict  is  re- 
turned for  the  plaintiflT,  the  Supreme  Court  will  not  disturb  it  on  the 
weight  of  the  evidence,  the  jury  having  the  right  to  consider  all  the 
circumstances  as  well  as  the  direct  proof,  and,  in  case  of  a  conflict  of 
evidence,  to  determine  whether  or  not  the  alleged  negligence  was 
proven.  Louisville,  etc.,  R,  IV.  Co.  v.  S>tevens,  198 

4.  Railroad. — Injury  by  Fires  Spreading, — Pleading. — In  a  suit  against  a 
railroad  company  for  injury  by  the  spread  of  fire  to  adjoining  prem- 
ises, a  complaint  is  bad  which  does  not  charge  negligence  in  permit- 
ting the  fire  so  to  spread.  Louisville,  etc.,  R.  W.  Co.  v.  Spenn,  S^'2 

6.  Railroads. — Heading. — Liability  for  Fire^. — A  complaint  against  a  rail- 
road company  for  damages  resulting  from  the  escape  of  fire  from  the 
right  of  way,  averring  negligence  in  permitting  fire  to  kindle  com- 
bustibles on  its  own  proi)i'rty,  but  not  averring  negligence  in  permit- 
ting the  fire  to  spread  to  the  adjoining  premises,  is  bad  on  demurrer. 

LoniHrille,  etc.,  R.  W.  Co,  v.  Ehkrt,  3S9 

6.  Railroads. —  Liability  for  Fires.—'  Pleading. —  A  complaint  against  a 
railroad  company,  averring  negligence  in  suffering  the  accumulation 
of  combustibles  upon  its  right  of  way,  and  negligence  in  the  use  of  its 
engines,  which  were  defective,  whereby  such  combustibles  were  ignited, 
and  negligence  in  permitting  the  fire  thus  kindled  to  escape  to  the 
lands  of  an  adjoining  owner,  and  thence  continuously  to  the  plain- 
tiff*8  lands  not  abutting  on  the  railroad,  whereby  the  plaintiff's  fences, 
hay  and  meadows  wore  destroyed,  and  that  tiie  plaintifT  was  without 
fault,  is  good  on  demurrer,  though  the  distance  to  the  plaintiff's 
lands,  the  particular  defects  of  the  engines  and  the  acts  of  negligence 
are  not  specified. 

I/miscUle,  etc.,  R.  W.  Co.  v.  Krinn ing, o.M  ;  Lmisville,  etc.,  R.  W. Co.  V.  Hagen,  60S 

7,  Same. — To  permit  the  accumulation  of  combustibles  upon  the  plain- 
tiff's own  lands,  or  lands  between  those  and  the  railroad,  is  not  Di- 
ligence per  se,  lb. 
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8.  Liability  of  Fellow  Sen^nt. — A  servant  is  liable  to  his  fellow  servant  for 
an  injury  resulting  from  his  negligence.  Rogers  v.  OverUm,  4^0 

9.  Same, — PUading. — Where  in  a  complaint  for  negligence  it  is  necessary 
to  negative  contributory  negligence  on  the  part  of  the  plaintiff,  an  aver- 
ment that  "the  injury  occurr^  without  any  fault"  on  his  part  is  eaf- 
licient.  lb. 

10.  S(tme. — Ernphyer  and  Employee. — Obedience  to  a  superior,  who  had  a 
right  to  direct,  by  an  inferior  servant,  whose  duty  was  to  obey,  can 
not,  as  a  question  of  pleading,  be  taken  for  negligence  by  the  inXerior, 
where  it  is  also  alleged  that  the  latter  was  witliout  fault.  /&. 

11.  Railroad, — Liability  for  Fires. — Pleading. — In  a  suit  against  a  railroad 
company  fur  injury  caused  by  fire,  where  the  com))laint  alleges  negli- 
gence in  managing  an  engine,  whereby  combustibles  on  its  right  of 
way  and  on  lands  adjacent  were  set  on  fire,  from  which  the  fire,  without 
negligence  of  the  plaintiff'  or  the  intervening  owner,  spread  to  the 
plaintiff's  lands,  whereby  the  plaintifl[*'a  property  was  destroyed,  and 
that  the  fire  was  wholly  the  result  of  the  negiigeucc  of  the  defendant, 
it  is  not  necessary  to  aver  negliji^ence  of  the  defendant  in  permitting 
the  fire  to  escape  from  its  right  of  way. 

JjOui.i>'illCj  etc.y  R.  W.  Co.  v.  Ilanmannj  4^£ 

12.  Bridges. — County. — A  county  in  liable  for  a  failure  to  exercise  ordinary 
care  and  skill  in  the  construction  of  bridges  upon  the  highways  of 
the  county,  including  the  approaches  thereto.  Board,  etc.,  v.  Vepres,  609 

13.  Same. — Complaint, — A  complaint  in  an  action  against  a  county  for 
an  injury  resulting  from  the  negligent  failure  of  the  county  to  pat 
up  railings  at  the  approaches  of  a  bridge,  which  shows  that  the  county 
built  the  bridge,  but  fails  to  show  that  it  was  upon  such  highway,  or  at 
a  place  whore  the  county  had  authority  to  build  it,  is  bad  on  de- 
murrer. '  lb, 

NKWSPAPER. 

See  SiiEBiFF'ji  Sale,  4. 

NEW  TRIAL. 

See  Bankruptcy,  4;  Bill  of  Exceptions,  6,  8;  Criminal  Law,  21; 
Demurrer  to  Evidence,  3;  Evidence,  4;  Sheriff's  Sale,  6;  Su- 
preme Court,  2,  8,  22. 

1.  Evidence. — Bill  of  Exceptions. — A  motion  for  a  new  trial  for  the  im- 
proper admission  of  evidence,  not  specifying  it,  is  not  cured  by  refer- 
ring for  specification  to  a  bill  of  exceptions  not  then  in  existence. 

Miller  v.  ShrincTf  l^t 

2.  BUI  of  Exceptions. — A  bill  of  exceptions  is  necessary  to  show  the  trdth 
of  facts  assigned  as  causes  for  a  new  trial,  the  statement  of  them  in 
the  motion,  or  in  ailldavits  made  part  of  the  motion,  not  being  suf- 
ficient. Ihivera  v.  Staie,  144 

o.  Joint  Motion, — A  joint  motion  of  two  or  more  co-parties  for  a  new  trial 
should  be  overruled  as  to  all  if  any  one  of  them  be  not  entitled  to  a 
new  trial.  Feeney  v.  Mcuseiiny  2i6 

4.  New  Trial  (ta  of  Right. — A  motion  for  a  new  trial  as  of  right,  under 
section  1064,  K.  S.  1881,  made  at  the  term  at  which  the  judgment  was 
rendered,  need  not  be  in  writing.  Stout  v.  Duncan,  S8S 

NON  EST  PWCTUM. 
See  Evidence,  6 ;  Guaranty  ;  Promissory  Note,  7. 

NOTICE. 

See  Amendment;  Appearance;  Arbitration,  4,  6;  City,  1,  2,  8,  12; 
Costs,  3;   Decedents'  Estates,  2;   Fraudulent  Conveyance,  1; 
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Ouabanty;  Principal  and  Agent,  2;  Real  Estate,  AunoN  to 
Recover,  3;  Sheriff's  Sale,  4;  Soldier's  Bounty. 

NUISANCE. 
See  Criminal  Law,  21. 

NUNC  PRO  TUNC  ENTRY. 
See  Judgment,  8,  9. 

OFFICE  AND  OFFICER. 

See  City,  1,  4 ;  Contract,  5 ;  Corporations,  3,  4 ;  County  Commission- 
ers; Partition,  2,  3;  Railroad,  3;  Sheriff. 

Office. — Quo  Warranto. — Infornuition  by  One  Qaiming  by  Election, — EUffibU- 
ity. — An  information  to  oust  one  from  an  office,  prosecuted  on  the  re- 
lation of  one  who  chiims  the  office  by  election,  is  bad  if  it  do  not 
show  that  the  relator  is  eligible.  /SKo/e,  ez  rel.,  y.  Bieler,  S20 

OFFICIAL  BOND. 

JSee  Contract,  6;  Corporations,  3;  Guardian  and  Ward,  2,  3;  Par- 
tition, 2,  3;  Principal  and  Surety,  1,  2. 

OPINION. 
See  Evidence,  1 ;  Instructions,  6. 

ORDER. 
See  Criminal  Law,  2  to  5. 

OVERSEER  OF  POOR. 
See  County  Commissioners,  4  to  6. 

OWNERSHIP. 
See  Decedents'  Estates,  3;  Insurance,  1;  Railroad,  1. 

PARTIES. 

See  Bankruptcy,  5;  Corporations,  1,  2;  Demurrer;  Judgment,  9; 
Partition,  2;  Promissory  Note,  4,  16;  Redemption,  1,  2;  Re- 
plevin, 6;  Review  of  Judgment,  1 ;  Supreme  Court,  20,  31, 32,  34. 

PARTITION. 

See  Married  Woman,  2. 

1.  Counter- Qaim. — Pt-actice. — In  an  action  for  partition,  the  respective 
claims  and  rights  of  the  parties  may  be  put  in  issue  and  determined, 
and  for  that  purpose  a  counter-claim  may  be  filed.  Ferris  v.  Reed,  12S 

*2.  Bond. — Commimoners  to  Sell. — Parties. — In  a  suit  on  a  joint  and  several 
bond  of  a  commissioner  to  sell  lands  in  partition,  any  one  of  the  obli- 
gors may  be  made  sole  defendant;  nor  in  any  case  need  the  personal 
representative  of  a  deceased  obligor  be  made  a  defendant. 

Williams  v.  State,  ex  rel.,  527 

3.  Same. — Breaches. — Conversion. — The  failure  of  a  commissioner  to  sell 
lands  in  partition,  to  account  for  money  which  came  to  his  hands 
as  such,  is  a  breach  of  his  bond,  for  which  his  surely  is  liable.  So, 
also,  where  he  sold  notes  received  for  purchase-money  of  the  land  and 
converted  the  proceeds  to  his  own  use,  thougli  it  be  true  that  he  had 
no  authority  to  sell  the  notes.  lb. 

PARTNERSHIP. 

See  Arbitration,  3;  Guaranty. 

1.  Purchase  of  Lands  with  Partnership  Funds. — A  partner  who  purchases 
lands  with  partnership  funds,  and  takes  title  in  his  own  name,  may  be 
charged  as  a  trustee  of  the  firm.  Barkley  v.  Tapp,  25 
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2.  Same, — Fraudulent  Conveyance. — A  partner  may  hare  a  conveyance  set 
aside  when  made  by  his  co-partner  for  the  purpose  of  fraudulently 
evading  payment  of  a  debt  arising  out  of  the  partnership  business,, 
and  where  the  grantee  pays  no  consideration.  /A. 

3.  Same, — Sale. — Diasolutioti. — The  8ule  by  one  partner  of  his  interest 
works  a  dissolution  of  the  partnership.  lb. 

4.  Same, — Right  af  Parlner  to  whom  a  BaUmce  is  Owing. — A  partner,  to 
whom  a  balance  is  owing  on  account  of  partnership  business,  i^:,  in 
cases  where  there  has  been  a  dissolution  by  sale  of  his  interest,  a  fi;eaerai 
creditor,  and  as  such  he  may  maintain  an  action  to  set  aside  a  fraudu- 
lent conveyance,  but  he  has  no  specific  lien  on  land  purchased  by  the 
former  partner  with  the  goods  of  the  former  partnersnip  which  passed 
to  him  oy  the  sale.  Ih^ 

6.  Pa}fmenl  of  Debis. — Df^xdenls^  EstaUs. — A  surviving  partner  who  has  not 
paid  all  of  the  partnersliip  debts,  but  has  paid  thereon  all  the  part- 
nership assets  and  merely  assumed  and  secured  the  balance,  has  no 
right  of  action  against  the  estate  of  the  deceased  partner. 
Whether,  having  paid  all,  he  can  look  to  the  estate  of  the  deceased,  if  it 
be  insolvent,  qiuxi^.  Huff  v.  Lritz,  Alt 

PAYMENT. 

See  Judgment,  3;    Partnership,  5;    Promisj^ory  Note,  8,  12;    Bail- 
road,  3;  Sheriff's  Sale,  2. 

PERSONAL  INJURY. 

See  City,  7  to  12;  Nkc.ligenci:,  1,  2,  8  to  10. 

PERSONAL  PROPERTY. 

See  Chattel   Mortoaoe;   Corporations,  1;   Evidence,  7;   Partwee- 
8HTP,  1;  Promissory  Note,  2;  Replevin;  Sale. 

PHYSICIAN. 
See  County  C^)mmissioners,  4  to  6. 

PLEADING. 

See  Arbitration,  3;  Bankruptcy,  4;  County  Commissioners,  2,  3; 
Criminal  Law,  1  to  6;  DEcEnEXTs'  Estates,  3,  6;  Demurrer; 
Demurrer  to  Evidence;  Dkscents,  1,  2;  Description;  Drain- 
age, 2, 5, 6;  Election;  Fraudulent  Conveyance,  2,  5;  Guardian 
AND  Ward,  2;  Insanity,  1;  Insurance,  1;  Judgment,  3;  Lease,  3; 
Libel;  Negligence,  1,  4  to  6,  9  to  11,  13;  Office  and  Officer; 
Partition,  1;  Practice,  1,  4,  8,  9;  Principal  and  Surety,  3; 
Promissory  Note,  7, 11, 12, 14;  Real  Estate,  Action  to  Recover, 
1,  3;  Redemption,  2;  Sale,  1;  Slander;  Soldier's  Bounty; 
Statute  of  Limitations,  4;  Supreme  Court,  26,  30;  Telegraph 
Company,  1,  3;  Vendor  and  Vendee,  3. 

1.  Uncertaint}/. —  Dcmunrr. — UncertJiinty  in  a  pleading,  the  result  of  us- 
ing a  wrong  word,  when  the  meaning  is  oovious,  is  not  ground  for 
demurrer.    ,  Koona  v.  Carney^  S4 

2.  S'une. — AiTcst  of  Jufffjmnit. —  Vcrdirf. — A  defective  or  inaccurate  state- 
ment of  the  cause  of  action  is  cured  by  a  general  verdict.  Jb. 

3.  Hnrinlcivi  Error. — Evidence. — When  tliere  are  two  good  paragraphs  ot 
a  complaint  so  similar  that  exactly  the  same  evidence  is  admissible 
and  sufticient  under  each,  it  is  a  harmless  error  to  sustain  a  demurrer 
to  one  of  them.  Cfity  of  Elkhart  v.  Wickunrt^  77 

4.  Note  and  Mortgage. — Exhibits, — Defects  Oured  by  Verdict — A  failure  to  ex- 
hibit copies  of  a  note  and  mortgage,  by  a  complaint  to  foreclose,  is  ^ 
defect  cured  by  verdict.  Martin  v.  HoUandf  iOS 
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6.  Complaint  on  Oontraet. — Due  and  Unpaid. — In  a  suit  for  a  money  demand 
upon  contract,  express  or  implied,  the  complaint  mu«t  show  that  the 
claim,  or  some  part  thereof,  is  due  and  unpaid,  or  it  will  be  bad  on  a  de- 
murrer thereto,  for  the  want  of  sufficient  facts.    Goodman  v.  Gordony  1:26 

6.  Same. — Contract  for  Use  of  Mill. — Sufficiency  of  Complaint — Demurrer, — 
Demand. — In  a  suit  upon  a  parol  contract,  whereby  the  defendant 
agreed  to  allow  the  plaintiflfs  to  use  a  portable  saw-mill  for  thirty 
days,  for  their  own  use  and  benefit,  the  complaint  will  be  bad  on 
a  demurrer  for  the  want  of  facts,  which  does  not  show  that  the  plain- 
tifia  had  use  for  such  mill,  for  a  certain  period  of  thirty  days,  and 
that  they  demanded  such  use  of  the  mill  within  a  reasonable  time.   lb, 

7.  Contract  Partly  in  Writing. — Copy. — When  a  contract  is  parol,  though  evi- 
denced in  part  by  a  writing,  it  is  enough  to  plead  the  legal  effect  of  the 
agreement,  without  giving  a  copy  of  the  writing.  Boards  etc.,  v.  3Iillerj  257 

8.  Negligence. — In  a  complaint  for  an  injury  not  resulting  from  negli- 
gence, it  is  not  necessary  to  aver  that  there  was  no  negligence  by  the 
plaintiff.  Bowlus  v.  Brier,  391 

9.  Sufficiency  of  Complaint. — Existing  Cause  of  Aetiojt. — Arrest  of  Judgment. — 
Where  the  plaintifi  's  complaint  does  not  show  an  existing  cause  of 
action  against  the  defendants,  or  either  of  thein,  at  the  time  of  the 
commencement  of  the  suit,  a  motion  in  arrest  of  judgment  ought  to 
be  sustained.  Spann  v.  Eagle  Machine  WorkSy  474- 

10.  Harmlesa  Eirar. — Where  the  general  denial  is  pleaded,  there  is  no  avail- 
able error  in  sustaining  a  demurrer  to  an  additional  paragraph  which 
avers  no  fact  not  admissible  under  the  general  denial. 

Phillip  V.  Aurora  IjodgCy  cte.,  505 

11.  Complaint  against  Several  Defendants. — Joint  Demwrer. — Where  a  com- 
plaint against  several  defendants  states  a  cause  of  action  against  one 
of  them,  the  joint  demurrer  thereto  of  all  the  defendants,  for  the  al- 
leged insuflliriency  of  the  facts  therein,  ought  to  be  overruled. 

Campbell  v.  Martin,  577 
PLEDGE. 

See  Decedents'  Estates,  2,  3. 

POSSESSION. 
See  Kea^l  Estate,  Action  to  Recover, 

PRACTICE. 

See  AcxjoKD  ajjd  Satisfaction;  Amendment;  Appearance;  Appeal 
Bond;  Assignment  op  Eukor;  Bankruptcy,  3,  4;  Bill  op  Ex- 
ceptions; Chanok  of  Venue;  CiiArrEL  Mortgage,  1;  City,  6; 
Costs;  County  Commissioners,  3,  7;  Criminal  Law,  4,  6,  20,  21 ; 
Decedents'  Estates,  5, 6;  Default;  Demurrer;  Demurrer  to 
Evidence;  Description;  Election;  Fraudulent  Con veyance, 4 ; 
Instructions;  Juikiment,  2,  4,  7  to  9;  Negligence,  3;  New  Trial; 
Partition,  1 ;  Pleading,  1  to  4,  9  to  U  ;  Promissory  Note,  7;  Re- 
demption, 4;  Statute  of  Limitations,  4;  Summons;  Supreme 
Court;  Verdict. 

1.  Insufficiency  of  Plead itw.—Jttdgment  non  ObMante. — Supreme  Court. — Where 
an  answer  is  deemed  insufficient,  the  plaintiff,  after  verdict  against 
him,  may  present  the  question  by  motion  for  judgment  non  obstante 
veredicto^  but  can  not  make  the  question  for  the  first  time  in  the  Su- 
preme Court.  Shordan  v.  Kyler,  88 

2.  Bill  of  Exceptions. — Motion  to  Strike  Out  Pleading. — Affidavits. — A  motion 
to  strike  out  or  make  a  pleading  more  specific  can  be  shown  in  the 
record  only  by  bill  of  exceptions  or  a  special  order ;  so,  also,  as  to 
affidavits  in  support  of  motions  made  during  the  progress  of  a  cause. 

Indiana  Manufacturing  Co.  v.  Millican,  87 
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3.  Conclusions  of  Law, — Exception, — Exceptions  to  conclusions  of  law  upon 
facts  specially  found  must  be  taken  before  the  taking  of  any  other 
step  in  the  cause  by  the  excepting  party.  Dickson  ?.  JSose,  lOS 

4.  Same. — Pleading. — Demurrer. —  Waiver. — Error  in  the  sustaining  of  a 
demurrer  is  waived  by  the  tiling  of  an  amended  pleading  instead  of  the 
one  demurred  to.  lb. 

b.  Jury  Trial. — Where  the  court  and  parties  treat  a  case  as  an  ordinary 
one  for  trial  by  jury,  and  enter  upon  the  trial  of  it  as  such,  the  usual 
rules  governing  jury  trials  must  be  followed.    Summers  v.  GitathouXjSOS 

€.  Same. — Interrogatories  to  Jury. — The  court  has  no  right  to  withdraw 
from  the  jury  pertinent  and  material  interrogatories  which  have  been 
submitted  to  them  at  the  request  of  the  parties.  Ik. 

7.  Same. — An>:wer8  to  Interrogatw^ies. — It  is  the  duty  of  the  tria\  court  to 
require  tlic  jury  to  fully  answer  the  interrogatories  sulmiitted  to 
them.  lb. 

8.  Piea  in  Abatement. —  JVant  of  Verification. — Demurrer. — Motion  to  R^ecL — 
Where  the  only  objection  to  a  plea  or  answer  in  abatement  is,  that 
it  was  not  verified  or  sworn  to,  such  objection  can  not  be  reached 
by  a  demurrer,  but  only  by  a  motion  to  reject  or  strike  out  such  plea 
or  answer.  Swihari  v.  Shaffer^  fOS 

9.  Pleading. — Judgment, — Where  there  is  a  good  answer,  a  motion  by 
the  plaintiff  for  judgment  on  the  pleadings,  or  non  obstante  veredicto^ 
should  be  overruled.  Donaldson  v.  Dunji,  S4S 

10.  Reopening  (hse.^ Evidence. — Discretion  of  Oonrt. — It  is  in  the  discre- 
tion of  the  court  to  permit  additional  evidence,  after  the  evidence  has 
been  closed,  and  only  in  case  of  its  abuse  or  injustice  will  the  exercise 
of  this  discretion  be  reviewed.  Cotton  v.  Vandervolgen,  SGI 

11.  StrUcing  Out  PleadingB.— Evidence. — The  refusal  to  strike  out  irrelevant 
or  imnmterinl  mntter  in  pleadings  or  parts  thereof  is  not  available 
error.     Evidence  in  proof  thereof  should  be  excluded  on  objection. 

lAike  Erifij  etc.^  R.  W.  Co.  v.  Kinsey,  614 

PR.KCIPR 
St'e  Sr  jiMONS,  3,  4. 

PRESUMPTION. 

8ee  Arbitratign,  1 ;  Criminal  Law,  fi;  Fraudulent  Conveyance,  6; 
Instructions,  2,  5;  Jtikjment,  2;  Supreme  Court,  7. 

PRI^X1PAL  AND  AGENT. 

See  Arbitration,  3;  County  Commissioners,  5,  6 ;  Evidence,  9;  Prin- 
cipal AND  Surety,  3;  Promissory  Note,  11;  Replevin,  7;  Sale,  2. 

1.  Implied  Powers  of  Agent. — An  agent  has  implied  power  to  bind  his  prin- 
cipal as  to  all  matters  necestsarily  incident  to  the  execution  ot  the 
power  expressly  conferred  upon  him.  Shackman  v.  LittUj  ISl 

2.  Notice. — Evidence. — Instruction. — Notice  to  an  agent  transacting  the 
business  binds  the  principal,  and,  where  there  is  evidence  tending  to 
show  such  notice  to  the  agent,  an  instruction,  that  actual  notice  to 
the  principal  is  necessary,  U  erroneous.  Oarithers  v.  Stuari,  4^4 

PRINCIPAL  AND  SURETY. 

See  Contract,  5;  Guaranty;  Guardian  and  Ward,  2,  3;  Judgment, 
9;  Partition,  2,  3;  Promissory  Note,  10,  15;  Review  op  Judg- 
ment, 1 ;  Sheriff's  Sale,  6. 

1.  Contribution. — Guardian^s  Bond. — A  guardian,  having  given  bond  as 
such,  with  surety,  afterwards,  on  the  death  of  the  surety  and  upon 
order  of  the  court,  gave  an  additional  bond  with  other  sureties,  con- 
ditioned like  the  first,  but  with  a  larger  penalty. 
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Hddj  that  the  sureties  on  both  bond:s  were  co-sureties,  and,  as  such,  mu- 
tually liable  to  contributiou.  i&evene  v.  Tucker,  109 

2.  -Same. — Decedent^  Estates. — Liability  of  Heirs  for  Debts, — Statute  Con- 
drued, — Where  one  of  several  co-sureties  of  a  guardian  dies,  and  a 
liability  on  the  bond  afterward  accrues,  which  the  surviving  sureties 
are  compelled  to  pay,  by  reason  of  the  insolvency  of  the  principal, 
and  this  liability  can  not  be  known  until  after  final  settlement  oi 
the  estate  of  the  deceased  surety,  suit  for  contribution  may  be  main- 
tained against  his  heirs  after  such  final  settlement.  Such  case  was 
not  intended  to  be  controlled  by  the  statute,  R.  S.  1881,  section  2442.  lb. 

3.  Bond. — Chntrad. — Consideration, — Principcd  and  Agent. — Pleading. — Suit 
against  the  principal  and  sureties  on  a  bond  conditioned,  amongst 
ouier  things,  for  tlie  payment  by  the  principal  of-"  every  indebted- 
ness now  existing  or  which  may  hereafter  be  incurred  "  by  him  to  the 
plaintiff;  the  breach  alleged  being  the  non-payment  of  certain  notes 
given  for  machines  sold  by  the  plaintiff  to  the  principal  on  the  faith 
of  the  bond.  Answer  by  the  sureties,  that  the  plaintifi'  and  the  princi- 
pal entered  into  a  written  contract  (exhibited)  whereby  the  principal 
became  agent  of  -the  plaintiff,  who  toolc,  at  the  same  time,  from  the 
principal  the  bond  sued  on,  both  forming  one  contract,  and  that  the 
contract  of  agency  was  afterwards  annulled,  after  which  the  sewing 
machines  were  sold  and  the  notes  given  mentioned  in  the  complaint. 

Heldf  that  the  complaint  was  good  on  demurrer. 

Heldf  also,  that  the  i?oneral  words  of  the  bond  must  be  restrained  so  as  to 
apply  only  to  indebtedness  growing  out  of  the  agency,  and  that  the  an- 
swer was  good  on  demurrer.  Bwns  v.  Singer ^  etc.,  Co.,  541 

PROMISE. 
See  Bankruptcy,  3,  4 ;  Conteact,  6 ;  Taxes,  1. 

PROMISSORY  NOTE. 

Bee  City,  13;  Dfxjedents'  Estates,  3,  6;  Evidence,  6;  Mortoaqe,  5,  6; 
Pleading,  4 ;  Principal  and  Surety,  3 ;  Replevin,  3, 4 ;  Sale,  2, 3; 
Taxes,  2. 

1.  Endorsement. — Delivery. — An  endorsement  of  a  promissory  note  without 
delivery  passes  no  title,  and  a  complaint  by  the  holder  thereof,  show- 
ing such  an  endorsement  by  him,  is  not,  for  that  reason,  insufficient. 

Wulschner  v.  Sells,  71 

2.  Sanve. — Marrird  Woinan. — Cow/mrV.— UndersectiiMi  3,  Acts  1879,  p.  160, 
a  promissory  note  executed  by  a  married  woman  for  personal  prop- 
erty bought  by  her  for  herself  is  valid.  fb. 

Same. —  Husband  and  Wife. —  Co nsid*' ration.^-  Gift. —  Set-  Off. —  Assignor 
and  Assignee. — V^stoppel. — Suit  by  an  assignee  on  a  note  payable  to  a 
husband  and  wife.  .\n»wer,  as  a  set-oll,  that  the  consideration  moved 
exclusively  from  the  husband,  and  that  the  wife's  name  as  a  payee 
was  inserted  at  his  request;  that  the  Iiusband  then  owed,  and  still 
owes,  the  defendant  ^oOO  for  rent^,  and  is  a  non-resident  and  insolvent. 

Held,  that  tiie  answer  was  insufficient. 

Held,  also,  that  the  effect  of  such  request  complied  with  was  to  make  the 
wife  the  donee  of  the  husband,  and  by  such  gift,  in  the  absence  of  fraud, 
she  acquired  a  joint  interest  in  the  note,  and  a  claim  against  her  hus- 
band alone  could  not  be  set  off  against  them  or  their  assignee. 

Held,  also,  that  the  maker  of  the  note  was  estopped  from  saying  he  became 
indebted  to  the  husband  only.  /6. 

4.  Action  on,  Against  Maker  and  Endorser. — The  maker  and  endorser  of 
a  note  negotiable  by  the  law  merchant,  or  by  the  law  of  this  State, 
may  be  jointly  sued  thereon  by  the  endorsee  thereof.  Section  6516,  R. 
Q.  1881.  "  Oi^rshiner  v.  MaHin,  189 
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5.  Endorsement. — A  note  payable  to  "  W.  L.,  cashier  First  National  Bank 
of  L./'  is  payable  to  the  bank,  and  it  ma^^  nxaintain  a  suit  therean 
in  its  own  name  without  indorsement.        2sav€  v.  First  Nafl  Bank^  '^01 

G.  Judjment. — Res  AdjudicaUu — Evidence. — Suit  on  a  promissory  note  for 
$100.  Answer  that  this  and  other  notes  were  given  for  a  reaper;  that 
in  a  former  suit  on  the  other  notes  between  the  same  parties  it  was 
adjudged  that  tliere  was  due  to  the  plaintiffs,  on  all  the  notes,  $142. 
The  record  put  in  evidence  to  support  tlie  answer  showed  a  suit 
against  the  defendant  on  two  notes  of  $100  each,  an  answer  that  those', 
and  another  for  a  like  sum  not  due,  were  for  a  reaper  which  was  war- 
ranted, and  a  breach  of  warranty,  a  reply  in  denial,  and  a  verdict 
and  judgment  for  the  plaintiffs  for  $142, 
Heldj  that  the  evidence  failed  to  support  the  answer.  Gammon  y.  CoUrelL,  BIS 

7.  Praclice. — Non  eat  Factum, — Joint  Answer. —  Reply. — A  joint  answer  by 
two  defendants,  alleging  a  material  alteration  after  they  executed  a 
promissory  note  sueof  on,  which  is  verified  by  the  affidavit  of  only  one 
of  them,  is  sufficient  only  to  put  the  plaintiff  upon  proof  of  the  exe- 
cution of  the  note  by  the  one  thus  verifying  the  answer;  as  to  the 
other  the  plaintiff  need  only  produce  the  note  in  evidence;  and  :i 
reply  that  the  former  had  ratified  tlie  note  after  the  alteration  was 
known  to  him  is  good.  Feeney  v.  Mazelin,  :^J*i 

8.  Cevtijicalr  of  Deposit. — Payment. — Rccovenj  by  Endorsees  Barred  After  Six 
Years. —  Unreascmahle  Delay. — Endorsees  of  a  bank's  certificate  of  de- 
posit, not  bearing  interest,  who  received  it  more  than  six  years  after 
it  had  been  paid  and  should  have  been  surrendered,  took  it  as  dishon- 
ored paper  and  not  as  a  continuing  negotiable  security,  and  can  not 
enforce  its  second  payment  by  the  bank  after  such  unreasonable  de- 
lay. Oregg  v.  Uniim  County  NatU  Bank^  i?J<V 

9.  Same, — Dishonored  Paper. — Such  a  certificate  is  to  be  regarded  as  a 
promissory  note,  and,  if  negotiable,  must  be  regarded  as  paper  dis- 
honored by  lapse  of  time  when  it  was  negotiated.  JH, 

10.  Conlraci  oj  Jnj'ant, — Necessaries. — The  promissory  note  of  an  infant, 
though  given  for  necessaries,  is  not  binding  on  him  during  infancy, 
and  he  can  not  be  held  liable  in  an  action  thereon,  either  by  the  payee 
or  by  a  surety.  Aye7^  v,  BumSy  £4^ 

11.  Mm'tqage. — Foreign  Corporation. — Filing  Agent's  Authority. — Oontr€icL — 
Pteaiing. — Abatement. — In  a  suit  upon  a  note  and  mortgage  made  to 
a  foreign  corporation,  for  a  loan  of  money,  an  answer  in  abatement, 
that  the  corporation  had  not  complied  with  the  conditions  of  the  stat- 
ute Imposing  certain  duties  on  such  cor})oration8,  before  doing  busi- 
ness in  this  Sf<itG  ( K.  S.  1881,  sees.  3022-30*25),  is  bad  on  demurrer,  it  not 
appearing  where  the  loan  was  made.       Finch  v.  Travellers  Ins.  Ch.,  302 

12.  Mortgage. — Interest. —  Usury. — Payment. — Recoupment. — Extension  of  Time. 
— Pleading. — Departure. — (.'omplnint  to  foreclose  a  mortgage  given  in 
1856  to  secure  four  notes,  one  of  which  was  for  S2,<XJ0;  and  averring 
that  on  settlement  a  l)aiancc  was  found  due  on  that  note  of  $866.25, 
for  which  a  note  now  due  was  given,  a  copy  of  which  and  of  the  mort- 
gage was  filed  w^ith  the  complaint.  Answer,  that  certain  payments 
had  been  made  at  certain  times  upon  the  notes  described  in  the  mort- 
gage, which  payments  were  stated  particularly,  that  the  original  notes 
were  for  purchase-money  of  the  land  mortgaged,  and  that  the  note  in 
suit  ($866.25)  was  for  the  balance  of  the  purchase-money  due  at  its 
date,  and  included,  as  usurious  interest  paid  on  the  mortgage  indebt- 
edness, the  sum  of  $641.26,  which  it  was  sought  to  recoup.  Reply, 
that  for  extension  of  time  for  payment  of  said  original  notes  after 
their  maturity,  the  defendant  agreed  to  pay  interest  at  10  per  cent,  per 
annum;  that  the  payments  specified  in  the  answer  were  made  under 
that  agreement,  and  were  first  applied  to  the  interest  due  on  the  sev- 
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eral  notes  at  the  date  of  such  payments,  at  the  rate  ro  agreed  on, 
whereby  there  was  at  the  date  of  the  note  in  suit  the  sum  named  in  it. 
JIt'ldf  that  the  reply  wai*  not  a  departure,  and  was  good  on  demurrer. 

Hnntei'  v.  Rice^  Slii 

13.  Oonaidemtion. — Dwniasal  of  Onwe. — The  dismissal  of  a  pending  cause 
is  a  sufficient  consideration  for  a  promise  to  })av  a  sum  of  money. 

Jones  V.  RUtenhouaey  34S 

14.  Pleading. — Copy  nf  Written  Lu^trum^nt. — A  cross  complaint  to  obtain 
the  cancellation  of  a  promissory  note  need  not  set  out  a  copy  of  the 
note.  Gardner  v.  Fisher,  869 

15.  Same. —  Principcd  and  Surety. — Contract. — A  cro<«s  complaint  by  a  surety, 
to  compel  the  cancellation  of  a  note  sued  on,  averred  that  the  surety 
executed  the  n(»to  in  connection  with  a  contomporaneous  contract  in 
writing,  by  which  it  was  agreed  that  the  surety  was  to  expend  the  loan 
for  which  the  note  was  given  in  the  erection  of  a  certain  hotel,  where- 
upon the  note  was  to  be  d'jlivere<l  up,  and  a  note,  and  mortgage  on  the 
hotel  to  secure  it,  given  by  the  principal  debtor;  that  the  money  had 
been  so  expended,  and  the  new  note  and  mortgage  offered  and  refused. 
Answer,  that  there  was  a  mortgage  on  the  hotel  when  the  loan  was 
made  which  the  surety  represented  \^ould  be  satisfied,  which  had  not 
been  done,  and  that  the  loan  would  finish  the  building,  which  it  did 
not;  that  the  lender,  relying  on  these  representations,  made  the  loan 
and  contract;  that  afterwards  the  surety  persuaded  the  borrower,  who 
had  no  property  save  the  hotel,  to  make  unnecessary  and  foolish  ex- 
penditures on  the  building  beyond  its  needs,  which,  before  the  mort- 
gage was  ofiered,  had  been  secured  upon  the  building  by  mechanics' 
liens,  greatly  exceeding,  with  the  prior  mortgage,  the  value  of  the  prop- 
erty, and  that,  by  foreclosure  of  the  latter,  the  title  of  the  principal 
had  been  divested. 

Held,  that  the  answer  was  insufficient.  lb. 

16.  AdminiMiotor. — Parlies. — Upon  a  note  payable  to  A.,  as  administrator, 
he  may  sue  in  his  individual  capacity.  Baidiff'y.  Everman,  446 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  18. 

PUBLIC  POLICY. 
See  Taxes. 

PUBLICATION  OF  NOTICE. 
See  Amendment;  Sheriff's  Sale,  4. 

QUESTION  OF  FACT. 
See  Afpeal  Bond,  2 ;  Chattel  MoBTGAOEy  1. 

QUIETING  TITLE. 
See  Description;  Sheriff's  Sale,  5. 

QUO  WARRANTO. 
See  Office  and  Officer;  Statute  of  Limitationb,  1,  2. 

RAILROAD. 

See  Negligence,  3  to  6, 11. 

1.  Killing  Slock. — Evidence. — Ownership. — In  a  suit  against  a  railroad  com- 
pany for  killing  stock,  where  the  road  was  not  fenced,  it  appeared 
that  the  road  was  part  of  a  line  which,  when  constructed,  was  sup- 
posed to  belong  to  another  company  than  the  defendant  (the  C.  &\. 
A.  L.  R.  W.  Co.),  and  that,  before  the  killing,  the  defendant  had  mort- 
gaged that  line  of  road  t(f  secure  certain  bonds,  reciting  therein  that 
the  defendant  had  entered  into  an  agreement  of  consolidation  with 
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the  C.  &  I.  A.  L.  R.  W.  Co.,  and  agreed  to  issue  the  bonds  and  mort- 
gage.   It  also  appeared  that  the  defendant  did  not  run  regular  trains 
over  that  road  until  after  the  killing. 
Heldj  that  the  evidence  justified  the  inference  that  the  defendant  owned 
and  controlled  the  road  at  the  time  of  the  killing. 

LouisviUe^  elc.f  R,  W.  Co.  v.  Meadowy  44^ 

2.  Appropriation  of  Tjind  for  Right  of  Way. — Compensation. — Eminent  Do- 
main,— A  railroad  can  not  take  private  property  for  a  right  of  way, 
against  the  owner's  wish,  without  nrst  paying  full  compensation  there- 
for. Lake  Erie,  etc.,  R.  W.  Q).  v.  Kinsey,  514 

3.  Sam£. — Paymont  to  Clerk. — Title. —  EjccliiMnt. —  License. — Staiute  Con- 
strued.— AppecU. — Supreme  Court. — Judgment. — A  railroad  company  pro- 
ceeded to  condemn  a  right  of  way,  under  the  statute  (R.  S.  1881,  sec. 
3907),  and,  having  paid  to  the  clerk  the  damages  assessed,  took  posses- 
sion. The  owner  appealed  to  the  circuit  court,  where,  on  trial,  the 
damages  were  greatly  increased,  and  judgment  rendered  therefor^ 
After  six  months,  the  judgment  being  unpaid,  he  brought  ejectment. 

Heldj  that  he  had  a  right  to  recover  possession. 

Held,  also,  that  the  payment  made  to  the  clerk  did  not  vest  title,  but  oper- 
ated only  to  give  a  license  to  take  possession,  subject  to  the  result  of 
future  litigation,  determinable  upon  failure  to  pay  the  compensation 
found  just  on  final  trial. 

Held,  also,  that  prayer  of  appeal  to  the  Supreme  Court  and  an  intention 
to  prosecute  it  did  not  disturb  or  suspend  the  final  judgment  for  com- 
pensation. /6. 

REAL  ESTATE. 

See  Adoption  op  Heiiw;  Bankkuptcy,  1,  2;  City,  1  to  6, 13;  Contract, 
9,  10;  Decedents'  Estates,  4;  Deed;  Dbscents;  Description; 
Drainaoe;  Fraudulent  Conveyance;  Gravel  Road;  Judgment, 
5,6;  Lease;  Married  Woman;  Mechanic's  Lien;  Mortgage ; 
iJeglioence,  3  to  6,  11;  Partition;  Partnership,  1  to  4;  Rail- 
road, 3 ;  Real  Estate,  Action  to  Recover  ;  Redemption  ;  Sheriff, 
3;  Sheriff's  Sale;  Statute  of  Limitations,  3;  Vendor  and- 
Vendee. 

REAL  ESTATE,  ACTION  TO  RECOVER, 

See  Gravel  Road;  Railroad,  2,  3. 

1.  Complaint. — Possession. — A  coinplaint  for  the  possession  of  land,  which, 
do&s  not  aver  that  the  plaintiff  is  entitled  to  possession,  is  bad  on  de- 
murrer. Miller  v.  Shriner,  14 1 

2.  Evidence  of  Rental  Value. — LeoM. — In  an  action  to  recover  the  possession 
of  real  property,  rents  and  damages  for  its  detention,  tried  in  May, 
1882,  no  error  was  committed  in  allowing  proof  of  its  rental  valub 
from  September  1st,  1881,  to  September  Ist,  1882,  for  the  purpose  of 
showing  the  amount  of  damages  sustained  by  its  detention  from  Sep- 
tember Ist,  1881,  to  the  time  of  the  trial.  Cooper  v.  Robertson^  ^^2 

8.  Pleading. — Txindlordand  Tenant. — Contract. —  Vendor  and  Vendee. — Com- 
plaint for  the  possession  of  real  estate  in  two  paragraphs:  1.  In 
the  ordinary  short  form.  2.  Setting  forth  specially  the  facts  showing- 
the  plaintiff's  title  in  fee,  that  the  defendant  was  tenant  under  a  lease 
for  10  years  from  the  plaintiff's  grantor;  that  his  term  had  expired  and 
possession  had  been  aemanded  and  refused.  Answer  that  the  defend- 
ant was  put  in  possession  under  a  contract  of  purchase  with  the 
plaintiff's  grantor  on  ten  years'  credit;  that  he  had  paid  the  price  and 
performed  all  conditions,  and  that  the  plaintiff  purchased  with  notice. 
Held,  that  the  answer  was  good.  Donaldson  y.  Dunn,  34^ 

RECORD. 

See  Courts,  2;  Criminal  Law,  7;  JuDOiTENT,  1,  5,  7  to  9;  Statute; 
Supreme  Court,  2  to  4,  7,  9,  11,  12,  14,  19,  33,  36,  37. 
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RECOUPMENT. 
See  PjuoMissoRY  Note,  12. 

REDEMPTION. 
See  Decedents'  Estates,  4;  Sheriff's  Sale,  5  to  7. 

1.  Mortgage. — Skeriff^B  Sale. — One  who  has  purchased  mortgaged  lands 
at  a  sheriff's  sale,  if  not  made  a  party  to  a  suit  to  foreclose  brought 
before  his  right  to  a  sherifi's  deed  matures,  may,  after  his  title  matures, 
redeem.  jN'cs6iY  v.  Hanvoay^  4^0 

2.  Same. — Pleading. — Tender. — Rent. — In  such  case  the  complaint  to  re- 
deem need  not  aver  a  tender  or  offer  to  pay  the  money  necessary  to 
redeem;  but  it  is  sufficient,  where  an  accounting  of  rents  is  also 
sought,  to  allege  that  the  plaintiff  is  ready  and  willing  to  redeem 
when  the  amount  necessary  to  be  paid  therefor  shall  be  ascertained, 
and  intends  so  to  do,  and  that  he  has  demanded  an  accounting  which 
was  refused.  76. 

3.  Sheriff^a  Sale. — Statute  Construed. — There  is  no  conflict  between  section 
1  of  the  act  of  1861,  concerning  redemptions  from  sales  of  land  by 
sheriffs,  and  section  2  of  the  act  of  1879  on  that  subject,  and,  there- 
fore, no  repeal ;  and  a  redemption  from  a  sale  made  before  the  latter 
took  effect  could  be  made  afterwards  by  complying  with  the  former. 

MitcheU  V.  Hodges,  4^1 

4.  Same. — Redemption  by  Owner  and  Creditor. — Practice. — Section  7  of  the 
act  of  1879,  requiring  an  affidavit  showing  the  facts  authorizing  re- 
demption, had  no  application  to  cases  of  redemption  by  the  owner  of 
the  land,  but  only  by  a  judgment  creditor  or  mortgagee.  76. 

6.  Same* — Sheriff^s  Sale  to  AdminiUralor. — Decedents^  Estates. — CoUaleral  At- 
tack.— An  aaministrator,  without  an  order  of  court,  bid  off  lands,  as 
administrator,  at  a  sale  by  the  sheriff  to  satisfy  a  judgment  which  he 
had  obtained  as  administrator.  Being  afterwards  removed,  the  sher- 
iff's deed  was  made  to  his  successor,  on  whose  very  informal  petition 
(the  heirs  being  parties  and  consenting)  he  sold  the  land  by  order  of 
court  The  court  confirmed  this  sale  and  ordered  a  conveyance,  which 
was  made. 

Heldy  that  the  purchaser  obtained  a  title  which  could  not  be  questioned 
collaterally  by  one  from  whom  he  sought  to  redeem. 

Heldj  also,  that  the  purchaser,  as  owner,  had  a  right,  without  affidavit, 
to  redeem,  under  section  1  of  the  act  of  1861,  from  a  sale  by  the  sheriff 
to  satisfy  a  judgment  lien  senior  to  the  judgment  under  which  the  first 
administrator  purchased.  76. 

6.  Replevin  Bail. — A  replevin  bail  who  has  not  paid  the  judgment  has  no 
right  to  avail  himself  of  the  judgment  lien  in  order  to  redeem  lands 
from  a  sheriff's  sale.  Sloul  v.  Dwuxm,  38S 

REFORMATION. 

See  Deed,  3. 

RELEASE  OF  GUARANTOR. 
See  Guaranty. 

RENT. 

Bee  Leabe,  3 ;  Promij9soby  Note,  3 ;  Real  Estate,  Action  to  Recover, 

2;  Redemption,  2. 

REPEAL  OF  STATUTE. 
^        See  Judge;  Redemption,  3. 

REPLEVIN. 
See  Evidence,  7. 
1 .   Eaceeuiion.-~Exemption. — Householder. — Burden  of  Proof. — In  an  actioa  of 
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replevin  by  a  resident  liouseholder  to  recover  property  leyied  upon, 
on  the  ground  that  the  same  was  exempt  from  execution,  the  burthen 
is  upon  the  plaintif}',  aud  in  order  to  warrant  a  recovery  it  must  be 
shown  that  the  judgment  upon  which  the  writ  issued  was  rendered 
upon  a  contract,  express  or  implied,  and  that  the  plaintiff  owned 
the  proi)erty.  Thompson  v.  Roe^f  JoO 

2.  Fraud. — Demand. — A  vendor  may  reclaim  property  obtained  from 
him  by  fraud,  and  may  maintain  replevin  therefor,  unless  the  prop- 
erty has  passed  into  the  hands  of  a  k<ma  y£(/e  purchaser,  and  no  de- 
mand is  necessary  before  suit.  Arrifh  v.  Thurston,  4^ 

3.  Same. — Contract  of  Sale. — Tender. — Promimory  Note. — Where  there  are 
two  men  of  the  same  name,  and  A.  exchanges  with  B.  a  note  with  that 
name  signed  to  it,  for  property,  knowing  tfiat  B.  acts  upon  the  belief 
that  the  signature  is  that  of  one  who  is  wealthy,  and  A.  knows  tkis, 
and  that  it  bears  the  signature  of  the  other  man  of  that  name,  A/s 
silence  is  fraud,  and  B.  may  rescind  the  contract  by  tendering  the 
note  and  demanding  the  property ;  and  if  refused  may  maintain  re- 
plevin. /6. 

4.  Same. — Evidence. — Converaaiion. — Name. — Signature. — In  such  case  evi- 
dence is  admissible  that  there  was  but  one  person  in  the  county  beai^ 
ing  the  name  of  the  maker  of  the  note,  that  he  was  wealthy,  that  the 
signature  to  the  note  i-esembled  his,  that  B.,  in  fact,  believed  the  sig- 
nature to  be  his,  and  that  the  real  maker  was  A.'s  brother,  residing  in 
another  county.  So,  also,  to  show  that  A.  knew  who  made.the  note, 
his  conversations  with  others  as  to  the  identity  of  the  maker  are  admis- 
sible,  though  these  conversations  tend  to  show  an  attempt  by  him  to 
perpetrate  a  like  fraud  on  others.  lb. 

6.  Detention. —  Verdict. — Special  Finding. — A  seneral  verdict  against  the 
defendant  in  replevin  is  not  antagonised  by  a  special  finding  that 
before  the  suit  was  begun  the  defendant  had  transferred  the  property 
to  others,  to  be  removed  to  another  county.    Berghoff  v.  I^ifDonauty  SJIb 

6.  Same. — Jurisdiction. — Parties. — Fraud. — Suit  in  replevin  was  brought  in 
the  W.  Circuit  Court  against  A.  of  A.  county  and  B.  and  C.  of  W. 
county.  The  finding  was  against  A.  and  in  favor  of  B.  and  C. ;  but 
it  was  also  found  upon  an  issue  made  by  pleadings  that  B.  and  C 
were  not  made  parties  for  the  fraudulent  purpose  of  giving  the  W. 
court  jurisdiction. 

Held,  that  the  W.  court  had  jurisdiction  to  render  judgment  against  A.  lb. 

7.  Same. — Tort. — Liability  cf  Agent. — The  action  of  replevin  sonnds  in 
tort,  and  an  agent  who  lor  his  principal  wrongfully  detains  the  goods 
of  another  is  personally  liable  in  the  action.  J&. 

REPLEVIN  BAIL. 
See  Redemption,  6. 

RRS  GESTiE. 
See  Evidence,  2. 

RESTRAINT  OF  TRADK 
See  Contract,  2  to  4. 

RES  ADJUDICATA. 
See  City,  8, 12;  pROBnssoRY  Note,  6;  Supreme  Court,  28. 

REVIEW  OF  JUDGMENT.         ^ 

See  Judgment,  4. 

1.  Pariie». — Principal  and  Sureties. — Joint  judgment  defendants,  sureties 
upon  a  bond,  may  unite  in  a  complaint  to  review  the  judgment  against 
them  on  the  bond,  and  the  principal,  a  judgment  defendant,  though 
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he  may  have  no  interest  in  the  matter  upon  which  errors  of  law  are  al- 
leged in  the  action  lor  review,  may  be  made  either  a  party  plaintiflT 
or  defendant.  Burns  v.  Singer,  etc,,  Co.,  64^ 

2.  Evidence, — Supreme  Court. — Where,  in  an  action  to  review  a  judgment 
on  account  oi  the  insufficiency  of  the  evidence  to  sustain  the  finding 
of  the  court,  the  complaint  for  review  shows  that  there  was  evidence 
in  the  record  legally  tending  to  support  the  finding,  upon  which  the 
judgment  sought  to  be  reviewed  was  rendered,  sucli  complaint  is  in- 
sufficient on  demurrer.  Terry  v.  Brmnenbergy  95 

RULE  OF  COURT. 
See  CirAN(;E  of  Venue,  2. 

SALE. 

8ee%ANKRUPTt!Y,  1,2;  Contra  err,  9, 10;  Decedents*  Rstates,  4;  Mort- 
gage, 1;  Partition,  2,  ^\  Partner.ship,  3,  4;  Rkdemption;  Re- 
plevin, 2  to  4;  Sheriff,  3;  Sheriff's  Sale;  Statute  of  Limita- 
tions, 3. 

1.  Warranty. — Breach  of. — Pleading.— Fraud. — A  pleading  based  on  the 
breach  of  an  express  warranty  of  goods  sold  need  not  show  that  the 
purchaser  was  deceived  by  the  warranty,  nor  that  the  purchase  would 
not  have  been  made  but  for  the  warranty.  Shordan  v.  Kyler,  38 

2.  *Sttme. — Principal  and  Agent. — Oral  and  Written  Warranty.-'Mergei\-'C(m' 
tracL — Endence. — Where  an  agent  selling  goods  for  his  principal  oral- 
ly warrants  their  quality  for  himaelf,  and  as  agent  procures  the  making 
of  a  contract  of\purchase  in  writing,  containing  a  warranty  of  his 
principal,  the  former  warranty  is  not  merged  in  the  latter,  but  is  a 
separate  contract,  binding  the  agent  personally,  and  in  an  action  on 
one  of  the  notes  given  in  payment  of  the  articles  sold,  payable  to 
the  agent,  evidence  of  the  oral  warranty  is  admissible.  lb. 

8.  Mistake. — (Untmct. — When  both  the  seller  and  buyer  believe  the  note 
given  for  the  sale  of  property  to  be  that  of  a  certain  person  when  it  is 
really  that  of  another,  the  contract  of  sale  will  be  set  aside  for  mistake. 

Parrish  v.  Thw^oUf  4^7 

SATISFACTION  OF  MORTGAGE. 
See  Mortgage,  3,  4. 

SCHOOL  CORPORATION. 
See  City,  13. 

SCHOOL  LAW. 
See  City,  13. 

SET-OFF. 
See  Contract,  6;  Promissory  Note,  3. 

SHERIFF. 
See  Sheriff's  Sale,  8. 

1.  Indemnity  Bond.  -A  slieriff  who  has  levied  an  execution  is  not  bound 
unconditionally  to  defend  his  levy,  and  may  take  from  thft  party  con- 
cerned an  indemnifying  bond.  AUivein  v.  SprinkUj  S40 

2.  Same. — Such  indemnifying  bond  is  not  statutory,  but  a  common-law 
undertaking.  lb. 

3.  Sale  of  Land  in  Solido. — When  a  sheriflf  first  offers  separate  tracts  of 
land  on  execution  in  parcels  and  secures  no  bids,  he  may  then  offer 
and  sell  in  solido.  Nesbit  v.  tianway,  40O 

Vol.  87.— 41 
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SHERIFFS  SALE. 
See  Bankruptcy,  1,  2;  Decedents'  Estatrs,  4;  Mortgage,];  Redem^p^ 

TION. 

1.  Execution. — Lien  of  Judgments. — Priority. — Injaaction. —  Tender. — There 
were  three  jmigments  against  A.,  liens  on  hi.s  i-eal  estate,  and,  by  vir- 
tue of  executions  in  iiis  liands  on  the  first  and  tliird  judgments,  the 
sheriff  (having  none  on  the  second)  sold  the  land  to  the  defendant^ 
who  held  the  third  judgment.     He  paid  enough  of  his  bid  to  the 
sheriff  to  satisfy  the  first  j'udgment,  and  it  was  so  applied  ;  and  the 
residue  he  directed  the  sherifl'  to  credit  on  his  own  execution,  which 
was  done,  but  the  sheriff  returned  tliat  execution  unsatisfied,  stating 
that  the  defendant  had  failed  to  pay  to  the  sheriff  the  balance  of  his 
bid,  wiierefore  the  sale  was  void.     Subsequently,  the  plaintiff,  B,,  who 
held  the  second  judgment,  bought  the  land  at  a  sheriff's  sale  upon 
execution  issued  on  his  judgment.     The  sheriff  was  about  to  convey 
to  the  first  purchaser. 

Held,  in  an  action  by  B.  to  enjoin  the  sheriff  from  executing  a  deed  to  the 
defendant,  that  B.  was  entitled  to  an  injunction  to  prevent  the  sheriff 
from  making  such  deed,  without  first  tendering  to  the  first  purchaser 
the  amount  nuid  by  him  in  satisfaction  of  the  nrst  judgment. 

Heldf  also,  that  the  judgments,  in  the  order  of  their  dates,  were  liens  on 
the  fund  derived  from  the  first  sale,  and  the  fund  should  have  been 
80  applied.  Oarnakan  v.  Yerke^,  6S 

2.  Same. — Payment  of  Bid. — Payment  of  the  purchase-money  at  a  sher- 
iff's sale  of  real  estate  is  necessary  to  complete  the  purchase,  and  to 
entitle  the  purchaser  to  a  deed.  Jb. 

3.  Same. — Bona  Fide  Purchaser.  —An  execution  creditor  who  bids  off  prop- 
erty at  a  sale  upon  his  own  execution,  and  applies  the  bid  to  the  pay- 
ment of  his  own  judgment,  is  not  a  bona  fide  or  innocent  purchaser.   16. 

4.  Publieation  of  Notice  in  Sunday  Newjqxiper. — Injunction. — The  publica- 
tion of  notice  of  a  sheriff's  sale  in  a  Sunday  newspaper  is  void,  being- 
forbidden  by  statute,  K.  S.  1881,  section  2000,  and  the  sale  may  fa^ 
prevented  by  injunction.  Shaw  v.  Williams,  158 

5.  Quieting  Title  of  Purchaser. — A  purchaser  of  lands  at  sheriff's  sale, 
whose  right  to  a  deed  is  so  questioned  and  denied  as  to  be  a  cloud  upon 
it,  may  maintain  a  suit  to  quiet  his  equitable  title,  after  the  time  for 
redemption  has  expired.  SUnU  v.  Duncan,  38S 

6.  Same. —  Redemption. —  Principal  and  Surety. — Subrogation. —  Evidence. — 
^€10  Trial. — By  a  special  nnding  the  court  found  (1)  that  a  joint 
judgment  was  obtained  against  a  principal  debtor  whose  land  was 
sold  on  execution  to  satisfy  an  older  judgment,  and  a  surety,  not  so 
designated  in  the  judgment,  that  the  surety  had  paid  the  judgment, 
and  afterwards  in  a  suit  by  him  it  was  so  found,  and  adjudged  that  he 
be  subrogated  to  the  rights  of  the  plaintiff  in  the  judgment  and  have 
execution  thereon,  which  had  issued,  and  that  a  levy  had  been  made 
on  the  land  so  sold,  and  (2)  that  this  surety  had  no  right  to  redeem 
from  the  sheriff's  sale,  under  the  statute,  2  K.  S.  1876,  p.  220. 

Heldf  that  upon  these  findings  a  conclusion  of  law  that  the  surety  had  no 

right  tqkredeem,  was  correct. 
Heldj  also,  the  evidence  showing  the  first  of  these  findings  to  be  true,  that 

a  new  trial  should  have  been  granted  upon  the-evidence.  Jb. 

7.  Same. —  Redemption. — Replevin  Bail. — A  replevin  bail  who  has  not  paid 
d     the  judgment  has  no  right  to  avail  himself  of  the  jtidgment  lien  in 

order  to  redeem  lands  from  a  sheriff's  sale.     2  R.  S.  187H,  p.  220.     lb. 

8.  Same. — Side  of  Lands  in  Sdido. — Where  a  sheriff  first  offers  separate 
tracts  of  lands  on  execution  in  parcels,  and  receives  no  bids,  he  may 
then  offer  and  sell  in  sdido.  Nesbit  v.  Hanway,  4iJ0 
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SHORT-IIAXD  REPORTER. 
See  Bill  op  Exceptions,  6. 

SIGNATURE. 
See  Bill  op  ExcEpripNs,  5 ;  City,  1 ;  Replevin,  4 ;  Summons,  2. 

SLANDER. 

Complaint, — A  complaint  which  counts  upon  the  fact  that  the  defendant 
admitted  having  spoken  certain  slanderous  words  is  bad;  it  siiould 
allege  the  speaking  of  tlie  words  ho  admitted.  SjxiUs  v.  I*mind»t(niej  Si^i 

SOLDIER'S  IJOrXTY. 

Board  of  Commissioners. — l*leading. — Acceptance. — Nolice. — Copy  of  Oi'der. — 
A  statement  of  a  claim  before  a  board  of  county  commissioners  for 
a  soldier's  bounty,  based  upon  an  order  of  such  board  offering  the 
bounty,  need  not  allege  an  acceptance  of  the  offer,  nor  notice  to  the 
board  of  such  acceptance,  nor  set  out  a  copy  of  the  order. 

Boardj  clc,  v.  MUleTf  257 
SPECIAL  FINDING. 

See  Chattel  Mortqage,  1;  Practice,  3;  Replevin,  5,  0;  Sheripp's 

Sale,  6. 

A  finding  not  requested  by  the  parties  is  not  a  special  finding. 

Barkley  v.  Ikpp,  S5 
SPECIAL  JUDGE. 

See  Bill  of  Exceptions,  5. 

STATUTE. 

1.  A(A  oj  April  20thy  1881,^C<m8titutional  Law,— The  act  of  April  20th, 
1881,  Acts  1881,  p.  93,  making  all  unsigned  records  valid  and  effect- 
ive, was  within  the  power  of  the  Legislature.    Cookerly  v.  Dunccan,  35:i 

2.  Same. — In  enacting  a  statute  curing  defects  in  proceedings  in  the 
courts  the  Legislature  does  not  usurp  judicial  functions.  lb, 

STATUTE  CONSTRUED. 

See  Adoption  of  IIeiuh;  City,  1 ;  Ckiminal  Law,  1,  10,  20;  Descents; 
DRAiNA<fi:;  pRAUDrLKNT  CoNVKVAXCK,  4;  (jravel  Road;  Mar- 
ried Woman;  Principal  and  Siretv,  2;  Promissory  Note,  4, 11; 
Railroad,  3;  Redemption,  3,  4;  Summons,  2  to  4;  Teleciraph 
Company;  Will,  2;  Witne.ss,  2. 

STATUTE  OF  FRAUDS. 
See  Contract,  3,  9,  10. 

STATUTE  OF  LIMITATIONS. 

1.  Qiio  Warranto. — Time  as  a  Bar. — Corporation. —  After  a  user  of  corporate 
franchises  for  fifteen  years,  quo  uxirranio  against  the  persons  actine  as 
a  corporation  will  not  be  entertained,  in  this  State.  Such  a  proceeding 
may,  however,  be  limited  in  particular  cases  to  a  shorter  period,  where 
requiring  a  longer  time  would  be  unreasonable  or  unconscionable  on 
account  of  the  laches  on  tbe  part  of  the  relator. 

*SV«/e,  ex  rel.j  v.  Gordon,  171 

2.  Same, — Turnpike  Company. — Where  a  turnpike  company  had  used  the 
franchises  ot  such  a  corporation  for  nineteen  years,  under  defective' 
articles  of  incorporation,  viz. :  failing  to  set  forth  line  of  route  or  to 
describe  it,  etc.,  a  prosecution  by  cpto  warranto  against  the  persons  in 
possession  of  such  corporate  franchises,  to  show  by  what  right  they 
are  held,  is  barred  by  lapse  of  time.  Ih, 

^.    Invalid  Tax  Sale, — Enforcement  of  Lien, — The  limitation  upon  a  suit 
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by  a  purchaser  of  lands  for  taxes  to  enforce  a  lien  authorized  bj 
sections  229,  256  and  257  of  the  tax  law  of  1872,  was  fifteen  years. 

Bowen  v.  Striker^  SI? 

4.  Pleading. — Practice, — The  statute  of  limitations  must  be  pleaded,  and 
is  not  available  on  demurrer  unless  it  affirmatively  appears  that  the 
case  is  not  within  any  exception  to  the  statute.       Vevoi-  v.  Rerick,  SS7 

STOCKHOLDER. 
See  CoRPoaATiONs,  1. 

STREET. 
See  City,  7  to  12. 

SUBROGATION. 
See  MoBTOAQE,  6;  Smeriff's  Sale,  6. 

SUMMONS. 
See  Appearance;  Costs,  1. 

1.  Amendment. — Misnomer. — Mistake. — A  complaint  by  mistake  named  the 
defendant  Jacob  S.  instead  of  Joseph  S.,  and  the  summons  followed 
the  complaint,  but  was  served  on  Joseph  S.  Upon  amendment  of  the 
complaint,  correcting  the  error,  there  was  a  motion  to  quash  the  sum- 
mons, whereupon  the  court  gave  leave  to  amend  the  summons  to 
correspond  with  the  amended  cum  plaint,  and  then  overruled  the  mo- 

.  tion. 
Held,  that  the  latter  ruling  was  not  error.  Shachnan  v.  LUUef  IS  I 

2.  Endorsement  q^  Return  Daif. — The  endorsement  of  a  return  day  on  a 
complaint  in  term,  signed  ''C  &  K.  for  plff./'  they  being  the  plaintiff's 
attorneys  of  record,  is  sufficiently  signed  under  K.  S.  1881,  sec.  51(>. 

jSave  V.  First  ScUH  Bank^  204 

3.  Prcecipe. — Return  Day. — Practice. — In  a  prsecipe  for  a  summons  in  term, 
the  direction,  "The  clerk  will  issue  process  to  the  sherifrof  Jasper 
county,  Indiana,  and  fix  in  the  summons  Thursday,  April  6th,  1882, 
the  same  being  the  sixteenth  judicial  day  of  the  Jasper  Circuit 
Court,"  was  sufficient  to  fix  the  day  during  the  term  on  which  the 
defendant  should  appear,  and  to  support  a  summons  in  which  it  was 
so  stated.     Section  516,  R.  S.  1881.  Johnson  v.  Lynch,  3if> 

4.  Same. — Endorsement  upon  Complainl. — In  such  case,  if  the  endorsement 
upon  the  complaint  dc  sufficiently  specific  to  inform  the  clerk  of  the 
day  upon  which  the  defendant  is  required  to  appear,  the  provisions  of 
the  statute  will  be  complied  with.  lb, 

SUNDAY. 
See  Contract,  5 ;  Sheriff's  Sale,  4. 

SUPREME  COURT. 

See  Accord  AND  Satisfaction ;  Appeal  Bond;  Assignment  of  Error; 
Bankruptcy,  3;  Bill  op  Exceptions;  Criminal  Law,  11, 18,  21; 
Decedents'  Estates,  5;  Evidence,  4;  Instructions;  Judgment, 
2,4;  Negligence,  3;  New  Trial,  1,  2;  Pleading,  3,  10;  Prac- 
tice, 1,  2, 10,  11;  Railroad,  3;  Review  of  Judgment,  2. 

1.  Practice. — Instructions. — Immaterial  Error, — Verbal  inaccuracies  in  an 
instruction  will  be  disregarded  on  appeal,  when  upon  all  the  instruc- 
tions the  jury  must  have  apprehended  the  right  meaning. 

Chambers  v.  Kyle,  SS 

2.  Same. — Record. — Affidavits  filed  with  a  motion  for  a  new  trial  do  not 
thereby  become  part  of  the  record  on  appeal.  lb. 

3.  Motion  to  Strike  Out  Bill  of  Exceptions. — Where  it  is  claimed  that  a  bill 
of  exceptions  is  not  in  the  record,  a  formal  motion  to  strike  it  out 
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is  unnecessary,  and,  if  made,  it  will  not  be  considered  or  passed  upon 
until  the  cause  is  finally  decided  by  the  Supreme  Court.  In  sucn  a 
case  all  that  is  necessary  is  a  statement  in  the  briefs  of  counsel  of  the 
grounds  upon  which  it  is  claimed  that  the  bill  is  not  in  the  record. 

Corbin  v.  Keteham,  1S8 

4.  Transcript. — Defects.— Certiorari — Where  a  transcript  for  appeal  is 
made  up  under  the  direction  of  the  appellant,  as  provided  in  section 
649,  R.  S.  1881,  the  appeal  can  not  be  dismissed  for  defects  in  it,  but 
they  may  be  cured  by  certiorari.  Miller  ▼.  Shriner^  I4I 

6.  Briefs. — Inatructions. — A  brief  or  argument  which  points  out  no  spe- 
cific objection  to  instructions  given  to  the  jury,  but  asserts  generally 
that  they  did  not  properly  inform  the  juiry  of  the  law  of  the  case,  and 
that  they  did  not  enlighten,  but  tended  to  mislead,  is  not  sufficient  and 
the  Supreme  Court  will  not  consider  the  instructions  criticised. 

Powers  V.  State,  144 

6.  Instructions. —  Piradice. — Exceptions  to  instructions  given  present  no 
question  in  the  Supreme  Court  as  to  a  failure  to  give  others  not  re- 
quested ;  but  if  any  are  omitted  which  ought  to  be  given  there  should 
be  a  request  for  them,  and,  if  refused,  an  exception  to  the  refusal.    16. 

7.  Same, — Evidence, — Presumption, — Where  the  record  does  not  contain 
the  evidence,  an  instruction  correctly  stating  abstract  legal  propo- 
sitions will  be  deemed  applicable  to  the  case.  lb. 

8.  Exceptions. — BiU  cf  Exceptions. — New  TMal. — A  motion  for  a  new  trial  was 
made  and  overruled,  and  no  exception  thereto  appeared  in  the  record 
save  by  bill  of  exceptions,  thus:  "The  defendant  moved  the  court  for 
a  new  trial,  *  *  and  when  the  same  was  overruled  the  judgment  hereto- 
fore set  out  in  the  record  was  rendered,  and  the  defendant  excepted." 

Heldf  that  no  exception  appeared  to  the  ruling  on  the  motion  for  a  new 
trial,  and  no  questiou  on  that  ruling  could  be  made  in  the  Supreme 
Court.  Creager  v.  Langford,  177 

1>.  Demurrer. — Record. — Where  a  demurrer  to  the  complaint  is  not  in  the 
record,  the  ruling  upon  it  can  not  be  questioned  in  the  Supreme 
Court.  Shojckman  v.  IMe,  181 

10.  Evidence. — Overruling  an  objection  to  evidence,  in  support  of  which 
DO  reason  was  stated  in  the  court  below,  is  not  available  error.  lb, 

11.  Interrogatory  to  Jury. — The  refusal  to  submit  an  interrogatory  to 
the  jury,  when  the  record  docs  not  show  by  whom  or  when  it  was  re- 
quested, is  not  available  error.  lb. 

12.  Instructions. — The  refusal  of  instructions  is  not  available  error  where 
the  record  does  not  show  the  instructions  which  were  given.  lb, 

13.  Practice. — The  Supreme  Court  will  not,  on  appeal,  weigh  conflicting 
evidence.  Gibson  v.  Laey,  2(2 

14.  Errors  not  Argued, —  Waiver. — Errors  assi^ed  but  not  argued  will  be 
regarded  as  waived,  and  will  not  be  considered  by  the  Supreme  Court. 

SmhaH  V.  Shaffer,  908 

15.  Practice, — Pleading  or  Part  thereof  Bejected. — Bill  of  Exceptions. — Whei« 
a  motion  to  reject  or  strike  out  a  pleading,  or  some  part  thereof,  is 
sustained,  sucli  pleading  or  part  thereof  will  constitute  no  part  of 
the  record,  on  an  appeal  to  the  Supreme  Court,  unless  it  is  made  so  by 
bill  of  exceptions  or  order  of  court.  Peck  v.  Board,  etc.,  2St 

16.  Answers  to  Interrogatories. — Brief. — The  Supreme  Court  will  not  exam- 
ine a  question  raised  by  a  motion  for  judgment  upon  answers  to  in- 
terrogatories unless  tlie  appellants  indicate  in  their  brief  why  the 
motion  should  have  been  sustained.  Cooper  v.  Bobcrtson,  S22 

17.  Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a 
judgment  upon  the  mere  weight  of  the  evidence.  /6. 
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18.  Same, — Enoneous  Inatrurtiotis. — Wliere  substantial  justice  has  been 
done,  the  judgment  will  not  be  reversed  though  erroneous  instruc- 
tions may  have  been  given.  lb. 

1 9.  Amendment  to  Pleading. — Record, — The  Supreme  Court  can  not  review  the 
action  of  the  lower  court  in  refusing  to  permit  a  defendant,  after  the 
cause  is  at  issue,  to  (ile  an  additional  defence,  unless  the  pleading 
proposed  and  the  affidavit  in  support  of  tlie  motion  for  leave  to  file 
are  in  the  record.  Feeney  v.  Mazcliny  ^2Q 

20.  Assiffnment  of  Errors, — Parties. — Upon  a  joint  assignment  of  errors  hy 
two  or  more  appellants,  the  Supreme  Court  will  not  reverse  the  judg> 
ment  as  to  either,  unless  some  available  error  be  found  as  to  both.  fo. 

21.  Harmless  En-or, — The  improper  admission  of  evidence,  which  it  is 
clear  could  not  have  harmed  the  opposite  party,  is  not  available  error. 

Haya  v.  Morgan^  231 

22.  Practice. — Change  of  Venue. — Motion  to  Remand. — New  Trial. — The  rul- 
ing of  a  court  in  remanding,  or  in  rescinding  an  order  remanding,  a 
cause  to  the  court  whence  it  had  been  removed  by  a  change  of  venue 
will  not  be  reviewed  on  appeal  unless  made  a  cause  in  the  motion  for 
a  new  trial.  Sidener  v.  Davisj  34^ 

23.  Scune. — Bill  of  Exceptions. — .^.n  exception  to  the  rescinding  of  an  order 
remanding  a  cause  to  the  court  wiienco  the  venue  had  been  changed 
is  not  availiible  when  the  bill  of  exceptions  does  not  show  the  rem.  id- 
ing  order,  nor  when  and  for  what  reason  it  was  made.  J6. 

24.  Same. — Asaessinent  of  Damages, — The  Supreme  Court  will  not  consider, 
upon  conflicting  evidence,  whether  or  not  the  assessment  of  damages 
is  excessive.  76. 

25.  Insii^etions. — Practice. — Anmfera  to  Interrogatories. — Error  in  refusing 
proper  instructions  upon  a  point  which,  it  appears  by  answers  of 
the  jury  to  interroj^jitorics,  was  found/or  the  party  complaining,  is  not 
available  in  the  Supreme  C'ourt. 

Louisrillej  etc.,  R.  W.  Co.  v.  Krinningf  351 

26.  Res  A djudirfffn. — Pleading. — A  complaint  was  held  good  by  the  Supreme 
Court  on  appeal,  and  the  court  below,  obeying  its  mandate,  then  over- 
ruled a  demurrer  to  it.     On  a  subsequent  appeal, 

TIeldy  that  the  former  decision,  though  erroneous,  must  be  adhered  to  in  that 
case,  and  an  answer,  which  neither  denied  nor  confessed  and  avoided 
the  complaint,  must  be  held  bad  on  demurrer.       Gerber  v.  Friday^  366 

2S.  Practice. —  Withdraxmlnf  Pleadinga.—^rror  can  not  be  assigned  upon  rul- 
ings as  to  pleadings  which  are  afterwards  withdrawn. 

Stout  v.  Duncan,  3SS 

28.  Jurisdiction. — Appeal. — In  a  cause  begun  before  a  justice  of  the  peace, 
wherein  the  plaintiff  recovered  $40,  and  the  defendant  had  pleaded  a 
counter-claim  for  $50,  the  amount  in  controversy  on  appeal  by  the 
defendant  to  tlie  Supreme  Court  is  $90,  exclusive  of  costs,  and  the  Su- 
preme Court  has  jurisdiction  under  the  statute,  R.  S.  1881,  sec.  632. 

Botvlua  V.  Brier,  391 

29.  Harmiess  Error. — Emlencp.. — The  improper  admission  of  evidence  fa- 
vorable to  the  party  objecting  is  not  available  error. 

RaU^liffy.  Evermanj44^ 

30.  Complaint. — The  sufficiency  of  a  complaint  may  be  questioned  in  the 
Sunreme  Court,  though  a  demurrer  to  it  may  have  been  overruled 
ana  no  exception  taken.  Nugent  v.  Ladukty  482 

31.  Judgment  Against  Several  Parties, — Available  Error, — Where  it  appears 
that  a  judgment  against  several  parties  is  erroneous  as  to  one  of 
them,  who  has  not  appealed  therefrom,  such  error  will  not  be  avail- 
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able  to  the  other  partiei*,  and  the  Supreme  Court  will  not  reverse  the 
judgment  on  account  of  such  error,  us  to  any  of  the  parties. 

(Jool  V.  Peier^  eic.,  Co.,  532 

32.  Appeal. — Parties. — In  a  suit  against  A.,  B.  and  C.  there  was  judgment 
against  A.,  but  in  favor  of  B.  and  C. 

Held,  that  B.  and  O.  were  not  necessary  or  proper  parties  to  an  appeal 
by  A.  Bcr(jhoff  V.  McDonald,  049 

33.  Same. — Abatement. — Amendment. — Record. — After  a  plea  in  abatement, 
if  tlie  complaint  be  amended}  tlie  original  complaint  and  plea  cease 
to  be  a  part  of  tlie  record,  and  rulings  made  thereon  can  not  be  ques- 
tioned on  appeal.  76. 

34.  Same. — Error. — In  a  suit  against  A.,  B.  and  C,  a  ruling  adverse  to  B. 
and  C,  and  not  aflecting  tlie  interests  of  A.,  is  not  available  error  on 
behalf  of  A.  on  an  appeal  by  him  alone.  lb. 

35.  Verdict. — Interrogatories. — The  sufficiency  of  answers  of  the  jury  to 
special  questions  of  fact  can  not  be  questioned  for  the  fii-st  time  in 
the  Supreme  Court.  Jb. 

86.  Listructions. —  Record. —  BUI  of  Exceptions. —  Instructions  given  by  the 
court  of  its  own  motion,  not  signed  by  the  judge,  or  those  given  on  re- 
quest, not  signed  by  counsel  of  the  party  asking  them  or  the  judge, 
become  part  of  the  record  only  by  bill  of  exceptions  or  order  of  the 
court.  lb. 

37.  /Same. — Instructions  refused  can  not  be  questioned  in  the  Supreme 
Court,  unless  those  given  are  in  the  record.  lb. 

88.  Practice. — Demurrer. — HarmUns  Error. —  Angioer  to  Interrogaiorin. —  Ver- 
dict.— The  overruling  of  a  demurrer  to  a  paragraph  of  annwer  is  a 
harmless  error  when  it  appears  by  the  answer  oi  the  jury  to  an  inter- 
rogatory that  the  verdict  was  found  against  the  plaintiff  upon  other 
issues.  (Hdts  v.  ModeitDell,  68S 

SURPRISE. 

See  Bankruptcy,  4. 

TAXES. 
See  Statute  of  Limitations,  3. 

1.  Omitted  Property. — Promvx. — Taxes  can  not  be  imposed  or  collected 
save  in  the  mocle  prescribed  by  law,  and  an  express  promise  to  pay 
taxes  on  property  which  has  escaped  taxation,  wnich  taxes  have  never 
been  placed  on  the  tax  duplicate,  is  void.        State,  ex  re/.,  v.  Jllyea,  4^5 

2.  Same. — Promissory  Note. — Consideraiion. — Public  Policy. — The  employ- 
ment of  agents  unknown  to  the  law  to  discover  and  collect  tuxes  on 
property  which  has  escaped  assessment  is  contrary  to  public  policy; 
and  a  note  given  for  the  payment  of  such  taxes,  never  placed  upon 
the  duplicate,  is  without  a  valid  consideration.  Jb. 

TELEGRAPH  COMPANY. 

1.  FoMure  to  Transmit  Mesmge. — Complaint. —  Demwrer, — In  a  suit  against 
a  telegraph  company  to  recover  the  penalty  prescribed  in  section 
4176,  R.  S.  1881,  the  complaint  will  be  sufficient  to  witiistand  a  de- 
murrer thereto  for  the  want  of  facts,  if  it  show  that  tlie  defendant 
is  an  electric  telegraph  company,  with  a  line  of  wires  wholly  or  partly 
in  this  State,  and  is  enga2:cd  in  telegraphing  for  the  public,  and  that 
it  has  failed,  during  its  usual  oflice  hours,  upon  the  payment  or  ten- 
der of  its  usual  charge,  to  receive  from  the  plaintiff  a  despatch,  and 
to  transmit  the  same  with  impnrtiality  and  gnod  faith,  and  in  its 
proper  order.  Wcblem  Union  Tel.  Co.  v.  Roberts,  S77 

2.  Saitie. — Penal  and  Beneficial  StattUe. — Ruk  of  Consliiiction. — The   stat- 
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ute,  thouffh  penal,  is  beneficial  to  the  public,  and,  while  it  maj  not 
be  extended  by  construction,  yet  it  ought  to  be  fairly  enforced.       lb. 

3.  Failure  to  Ti'wnsmii  Message. —  Penalty. —  Complaint, —  Corporation. — A 
complaint  against  a  telegraph  company  to  recover  the  penalty  fixed 
by  statute,  K.  S.  1881,  section  4176,  which  avers  that  the  defendant 
was  an  electric  telegraph  company,  doing  business  under  the  laws  of 
this  State,  with  a  line  of  wiren  partly  within  this  State,  and  engaged 
in  telegraphing  for  the  public,  and  in  transmitting  telegraphic  mes- 
sages for  hire,  sufficiently  shows  that  the  defendant  is  subject  to  the 
statute.  WesUm  Union  TeL  Co.  v.  AdamSy  S9S 

4.  Same. — ContraeL — A  telegraph  company  can  not  avoid  the  penal  lia- 
bility imposed  by  statute  for  failure  to  transmit  a  message  correcth', 
by  a  contract  fixing  its  liability  at  a  less  sum.  ib. 

TENDER. 
See  Redemption,  2;  Replevin,  3;  Sheriff's  Sale,  1. 

TIME. 
See  Bill  of  Exceptions,  1,  6;  City,  1. 

TITLE. 

See  Contract,  9;  Descents;  Mortgage,  2;  Promissory  Note,  1 ;  Rail- 
road, 3;  Redemption,  5;  Sheriff's  Sale,  5. 

TORT. 

See  City,  7,  12,  14;  Lease,  1,  2;  Neglkjence,  1, 2,  8  to  10;  Pleading,  8; 

Replevin,  7. 

TOWNSHIP  TRUSTEE. 
See  County  Commissioners,  4  to  6. 

TRANSCRIPT. 
See  Criminal  Law,  8;  Supreme  Court,  4- 

TRESP.\SS. 
See  Lease,  1,  2;  Pleading,  8. 

TRIAL. 

See  County  Commissioners,  7 ;' Fraudulent  Conveyance,  4;  Prac- 
tice, 5  to  7. 

TRUST  AND  TRUSTEE. 
See  Decedents'  Estates,  2,  3;  Partnership,  1 ;  Vendor  and  Vendee,  3. 

TURNPIKE  CX)]Vn*ANY. 
See  Contract,  7,  8;  Gravetl  Road;  Statute  of  Limitations,  2, 

ULTRA  VIRES. 
See  City,  13;  Contract,  7,  8;  Corporations,  4. 

USE  AND  OCCUPATION. 
See  Lease,  1,  2. 

USURY. 
See  Promissory  Note,  12. 

VALUE. 

See  Evidence,  10;  Insurance,  1;   Lease,  3;  Real  Est.\te,  Action  to 

Recover,  2. 

VARIANCE. 
See  City,  2. 
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VENDOR  AND  VENDEE. 

See  Contract,  9, 10;  Deed,  3;  Fraudulent  Conveyance;  Beal  Estati^ 

Action  to  Recover,  3;  Replevin,  2  to  4. 

1.  Vendor's  E(piUable  Lien. —  Unpaid  Purchase- Money, —  Trailer. — The  ven- 
dor's equitable  lien  on  real  estate  sold,  as  security  for  the  payment 
of  unpaid  purchase-money,  is  regarded  as  waived,  abandoned  or  lost, 
when  it  appears  that  the  vendor  has  secured  such  payment  in  some 
other  manner.  Orana  v.  Board,  etc.,  102 

2.  Vendor's  Lien. — Evidence. —  Verdict. — Foredomire. — Concerning  what  is 
sufficient  evidence  to  show  a  vendor's  lien,  entitling  the  vendor  of  real 
estate  to  a  verdict  and  a  decree  for  the  foreclosure  ihei^of,  see  opinion. 

Conlee  v.  On/ee,  ^4^ 

3.  Conveyance. — Fraud. — Election. — TnuL —  Descents, — Heirs, — Complaint, — 
Arrest  of  Judmnent. — Where  one  is  induced  by  fraud  to  take  a  convey- 
ance of  lands  which  lie  purchases,  to  anothei,  he  may  elect  to  treat 
the  transaction  as  creating  a  trust  for  his  benefit,  but  if  he  do  not, 
while  livini^,  so  elect,  his  heirs  can  not,  as  no  estate  in  the  land  was 
vested  in  him  to  pass  by  descent,  and,  in  such  case,  a  complaint  by 
the  heirs  which  does  not  aver  that  there  was  no  administration  and 
no  debts  of  the  decedent,  is  bad  on  motion  in  arrest  of  judgment. 

Cooper  V.  Uockrum.  44^ 
VENDOR'S  LIEN. 

See  Vendor  and  Vendeb^  1,  2. 

VENIRE  DE  NOVO. 
See  Verdict,  2. 

VERDICT. 

See  Chattel  Mortgage,  1 ;  City,  6 ;  Criminal  Law,  6 ;  Fraudulent 
Conveyance,  4;  Pleading,  2,  4;  Practice,  1,  9;  Replevin,  5;  Su- 
preme Court,  3^,  38;  Vendor  and  Vendee,  2. 

1.  Form. — A  ca])tion  to  a  verdict,  naming  the  parties,  is  surplusage,  and 
an  error  therein  should  be  disregarded.  Itogers  v.  Or>erton,  4^0 

2.  Venire  de  Now. — When  the  verdict  is  proper  in  substance  and  form, 
and  sufficiently  certain,  a  venire  de  novo  should  not  be  awarded. 

Berghoff  v.  McDonald,  549 
VOLUNTEER. 

See  Fraudulent  Conveyance,  1 ;  Partnership,  2. 

WAIVER. 
See  Practice,  4;  Supreme  Court,  14;  Vendor  and  Vendee,  L 

WARRANTY. 
See  Insurance,  2;  Mortgage,  2;  Sale,  1,  2. 

WAY. 
See  Deed,  3. 

WEIGHT  OF  EVIDENCE. 

See  Accord  and  Satisfaction;  Appeal  Bond,  2;  Bill  of  Exceptions, 
3;  Judgment,  4;  Negligence,  3;  Review  of  Judgment,  2;  Su- 
preme Court,  13,  17,  24. 

WIDOW. 
See  Descents,  3;  Mortgage,  6. 

WILL. 
See  Evidence,  2 ;  Judgment,  6. 
1.  ilftev^a/i(m.~Where  one  expresses  a  wish  to  make  a  will,  directs  it  to 
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be  prepared,  and,  this  having  been  done,  sig^s  it,  a  request  by  t]ie 
person  who  prepared  it,  made  in  the  hearing  of  the  testator,  that  j per- 
sons shall  Attest  it,  not  objected  to,  is  in  law  a  request  of  the  t<.-stat<:»r. 

Duer  V.  JJvr,-    J  J 

2.  Same. — Statute  Ckmstrued. — ^The  statute,  R.  S.  1881,  section  2576,  d^M* 
not  require  that  the  witnesses  to  the  execution  of  a  will  shall  attest  it 
at  the  testator's  request,  and  such  re(juest  is  not  nccessarj.  Jb. 

WITNESS. 
See  Criminal  Law,  12,  16;  Evidence,  1;  Instructions,  6. 

1.  Malice. — Evidence  that  an  adverse  witness  holds  malice  or  ill-will 
against  the  party  against  whom  he  tentifies  is  admissi)»le,  though  he 
be  a  co-party,  and  his  evidence  tend  to  fix  a  liability  upon  him&elf. 

Cotton  v.  Vandeii?olgen,  S<il 

2.  Conipeteney. — In  a  suit  by  a  gnardian  of  an  insane  person  against 
several  for  fraud  practiced  on  the  ward,  the  defendants  were  not  com- 
petent witnesses  for  each  other,  under  the  statute  of  1867,  2  K.  S. 
1876,  p.  134.  Fdvey  v.  Wintrode,  S7» 

WBITTEN  INSTRUMENT. 
See  Cbiminaii  Law,  3;  Decedents'  Estates,  6. 
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